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1127H CONGRESS REPORT
92d Session HOUSE OF REPRESENTATIVES 119—

SEC REGULATORY ACCOUNTABILITY ACT

FEBRUARY --, 2012.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. BAcHUS, from the Committee on Financial Services,
submitted the following

REPORT
together with
M M@*rmjvmws
[To accompany H.R. 2308]

[Including cost estimate of the Congressional Budget Office]

The Committee on Financial Services, to whom was referred the
bill (H.R. 2308) to improve the consideration by the Securities and
Exchange Commission of the costs and benefits of its regulations
and orders, having considered the same, reports favorably thereon
with an amendment and recommends that the bill as amended do
pass. )

The amendment is as follows:

Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the “SEC Regulatory Accountability Act”.

SEC. 2. CONSIDERATION BY THE SECURITIES AND EXCHANGE COMMISSION OF THE COSTS
AND BENEFITS OF ITS REGULATIONS AND CERTAIN OTHER AGENCY ACTIONS,

Section 23 of the Securities Exchange Act of 1934 (15 U.S.C. 78w) is amended by
adding at the end the following:

“(e) CONSIDERATION OF COSTS AND BENEFITS.—

“1) IN GENERAL.—Before issuing a regulation under the securities laws, as
defined in section 3(a), the Commission shall—

“(A) clearly identify the nature and source of the problem that the pro-
posed regulation is designed to address, as well as assess the significance
of that problem, to enable assessment of whether any new regulation is
warranted;

“B) utilize the Chief Economist to assess the costs and benefits, both
qualitative and quantitative, of the intended regulation and propose or
adopt a regulation only on a reasoned determination that the benefits of the
intended regulation justify the costs of the regulation;
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“C) identify and assess available alternatives to the regulation that were
considered, including modification of an existing regulation, together with
an explanation of why the regulation meets the regulatory objectives more
effectively than the alternatives; and

“D) ensure that any regulation is accessible, consistent, written in plain
language, and easy to understand and shall measure, and seek to improve,
the actual results of regulatory requirements.

“(2) CONSIDERATIONS AND ACTIONS.—

“A) REQUIRED ACTIONS.—In deciding whether and how to regulate, the
Commission shall assess the costs and benefits of available regulatory alter-
natives, including the alternative of not regulating, and choose the ap-
proach that maximizes net benefits. Specifically, the Commission shall—

“(4) consistent with the requirements of section 3(f) (15 U.8.C. 78c(f),
section 2(b) of the Securities Act of 1933 (15 U.S.C. 77b(b)), section
202(c) of the Investment Advisers Act of 1940 (15 U.S.C. 80b—2(c)), and
section 2(c) of the Investment Company Act of 1940 (15 U.S.C. 80a—
2(c)), consider whether the rulemaking will promote efficiency, competi-
tion, and capital formation;

“ii) evaluate whether, consistent with obtaining regulatory objec-
tives, the regulation is tailored to impose the least burden on society,
including market participants, individuals, businesses of differing sizes,
and other entities (including State and local governmental entities),
taking into account, to the extent practicable, the cumulative costs of
regulations; and

%iii) evaluate whether the regulation is inconsistent, incompatible, or
duplicative of other Federal regulations,

“B) ADDITIONAL CONSIDERATIONS.—In addition, in making a reasoned de-
termination of the costs and benefits of a potential regulation, the Commis-
sion shall, to the extent that each is relevant to the particular proposed reg-
ulation, take into consideration the impact of the regulation on—

“(1) investor choice;

“(ii) market liquidity in the securities markets; and

“(iii) small businesses

%(3) EXPLANATION AND COMMENTS.—The Commission shall explain in its final
rule the nature of comments that it received, including those from the industry
or consumer groups concerning the potential costs or benefits of the proposed
rule or proposed rule change, and shall provide a response to those comments
in its final rule, including an explanation of any changes that were made in re-
sponse to those comments and the reasons that the Commission did not incor-
porate those industry group concerns related to the potential costs or benefits
in the final rule.

“(4) REVIEW OF EXISTING REGULATIONS.—Not later than 1 year after the date
of enactment of the SEC Regulatory Accountability Act, and every 5 years
thereafter, the Commission shall review its regulations to determine whether
any such regulations are outmoded, ineffective, insufficient, or excessively bur-
densome, and shall modify, streamline, expand, or repeal them in accordance
with such review.

“(5) POST-ADOPTION IMPACT ASSESSMENT.—

“A) IN GENERAL.—Whenever the Commission adopts or amends a regula-
tion designated as a ‘major rule’ within the meaning of section 804(2) of
%itle; 5, United States Code, it shall state, in its adopting release, the fol-
owing:

“}) The purposes and intended consequences of the regulation.

“ji) Appropriate post-implementation quantitative and qualitative
metrics to measure the economic impact of the regulation and to meas-
ure the extent to which the regulation has accomplished the stated pur-

oses.

“(iii) The assessment plan that will be used, consistent with the re-
quirements of subparagraph (B) and under the supervision of the Chief
Economist of the Commission, to assess whether the regulation has
achieved the stated purposes.

“(v) Any unintended or negative consequences that the Commission
foresees may result from the regulation.

“(B) REQUIREMENTS OF ASSESSMENT PLAN AND REPORT.—

“{) REQUIREMENTS OF PLAN.—The assessment plan required under
this paragraph shall consider the costs, benefits, and intended and un-
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intended consequences of the regulation. The plan shall specify the
data to be collected, the methods for collection and analysis of the data
and a date for completion of the assessment.

“(ii) SUBMISSION AND PUBLICATION OF REPORT.—The Chief Economist
shall submit the completed assessment report to the Commission no
later than 2 years after the publication of the adopting release, unless
the Commission, at the request of the Chief Economist, has published
at least 90 days before such date a notice in the Federal Register ex-
tending the date and providing specific reasons why an extension is
necessary. Within 7 days after submission to the Commission of the
final assessment report, it shall be published in the Federal Register
for notice and comment. Any material modification of the plan, as nec-
essary to assess unforeseen aspects or consequences of the regulation,
shall be promptly published in the Federal Register for notice and com-
ment.

4(iii) DATA COLLECTION NOT SUBJECT TO NOTICE AND COMMENT RE-
QUIREMENTS.—If the Commission has published its assessment plan for
notice and comment, specifying the data to be collected and method of
collection, at least 30 days prior to adoption of 'a final regulation or
amendment, such collection of data shall not be subject to the notice
and comment requirements in section 3506(c) of title 44, United States
Code (commonly referred to as the Paperwork Reduction Act). Any ma-
terial modifications of the plan that require collection of data not pre-
viously published for notice and comment shall also be exempt from
such requirements if the Commission has published notice for comment
in the Federal Register of the additional data to be collected, at least
30 days prior to initiation of data collection.

“(iv) FINAL ACTION.—Not later than 180 days after publication of the
assessment report in the Federal Register, the Commission shall issue
for notice and comment a proposal to amend or rescind the regulation,
or publish a notice that the Commission has determined that no action
will be taken on the regulation. Such a notice will be deemed a final
agency action.

“6) COVERED REGULATIONS AND OTHER AGENCY ACTIONS.—Solely as used in
this subsection, the term ‘regulation’—

“(A) means an agency statement of general applicability and future effect
that is designed to implement, interpret, or prescribe law or policy or to de-
scribe the procedure or practice requirements of an agency, including rules,
orders of general applicability, interpretive releases, and other statements
of general applicability that the agency intends to have the force and effect
of law; and

“B) does not include—

i) a regulation issued in accordance with the formal rulemaking
provisions of section 556 or 557 of title 5, United States Code;

“(ii) a regulation that is limited to agency organization, management,
or personnel matters;

“(iii) a regulation promulgated pursuant to statutory authority that
expressly prohibits compliance with this provision; and

“iv) a regulation that is certified by the agency to be an emergency

action, if such certification is published in the Federal Register.”.

SEC. 3. SUBMISSION OF PLAN FOR SUBJECTING OTHER REGULATORY ENTITIES TO COST AND
BENEFIT REQUIREMENTS.

Not later than 1 year after the date of enactment of this Act, the Securities and
Exchange Commission shall provide to the Committee on Financial Services of the
House of Representatives and the Committee on Banking, Housing, and Urban Af-
fairs of the Senate a report setting forth a plan for subjecting the Public Company
Accounting Oversight Board, the Municipal Securities Rulemaking Board, and any
pational securities association registered under section 15A of the Securities Ex-
change Act of 1934 (15 U.8.C. 780—4(a)) to the requirements subsection (e) of section
93 of such Act, as added by this Act.
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PURPOSE AND SUMMARY

HR. 2308, the “SEC Regulatory Accountability Act,” requires the Securities and
Exchange Commission (SEC) to conduct cost-benefit analyses in order to ensure that the benefits
of its regulation justify the costs of the regulation.

H.R. 2308 requires, in general, the SEC to identify a problem and assess its significance
before the SEC issues a rule in order to determine whether regulation is warranted. The bill
requires the SEC’s Chief Economist to conduct a cost-benefit analysis of proposed regulations,
and it requires that the benefits of proposed regulations justify their costs before the SEC can
issue them. The bill requires the SEC to identify and assess alternatives to regulations that it
considers, and to explain why a regulation that it issues meets regulatory objectives more
effectively than the alternatives. The bill requires the SEC to ensure that its regulations be
accessible, consistent, written in plain language, and easy to understand, and to measure and seek
to improve the results of regulatory requirements.

More specifically, H.R. 2308 requires the SEC, in deciding whether and how to regulate,
to assess the costs and benefits of regulatory alternatives, including the alternative of not
regulating, and to choose the approach that maximizes net benefits. The bill requires the SEC to
specifically consider whether rulemaking will promote efficiency, competition, and capital
formation; to evaluate whether the regulation is tailored to impose the least burden on society—
including market participants, individuals, different-sized businesses, and other entities
(including state and local governments)—taking into account the cumulative costs of regulation;
and to evaluate whether the regulation is inconsistent with, incompatible with, or duplicative of
other federal regulations. The bill also requires the SEC to consider the effect of a potential
regulation on investor choice, market liquidity, and small businesses. The SEC is not required to
conduct cost-benefit analyses for orders that are not “generally applicable,” formal rulemakings
related to enforcement actions, or regulations certified by the SEC as an emergency action.

H.R. 2308 requires the SEC to review its existing regulations within one year of the bill’s
enactment and every five years thereafter, to determine whether any of its regulations are
outmoded, ineffective, insufficient, or excessively burdensome, and to modify, streamline,
expand, or repeal them in accordance with that review. The bill also requires the SEC to conduct
a post-adoption or post-amendment assessment of any major regulation to measure the economic
impact of the regulation and the extent to which it has accomplished its stated purposes.

Finally, H.R. 2308 requires the SEC to report its plans to Congress for subjecting the
Public Company Accounting Oversight Board, the Municipal Securities Rulemaking Board, and
any national securities association registered under section 15A of the Securities Exchange Act
of 1934 to the requirements of the bill within one year of the bill’s enactment.

BACKGROUND AND NEED FOR LEGISLATION

Introduced by Capital Markets and Government Sponsored Enterprises Subcommittee
Chairman Garrett, HL.R. 2308 requires the SEC to generally follow the principles set forth in
Executive Order No. 13563, which directs non-independent executive branch agencies to adopt
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regulations only if the benefits of the regulations justify their costs; to tailor regulations to
impose the least burden on society; and to develop plans for retrospectively analyzing rules to
identify those that are outmoded, ineffective, insufficient, or excessively burdensome and to
modify, streamline, expand, or repeal them accordingly.1 Although Executive Order No. 13563
applies to non-independent agencies, it does not apply to independent agencies, such as the SEC.
As the Executive Office of the President noted on February 2, 2011, “Executive Order 13563
does not apply to independent agencies.” Nonetheless, “such agencies are encouraged to give
consideration to all of its provisions, consistent with their legal authority. In particular, such
agencies are encouraged to consider undertaking, on a voluntary basis, retrospective analysis of
existing rules.” SEC Chairman Mary Schapiro has indicated that under her leadership, the SEC
would voluntarily follow the guidance set forth in Executive Order No. 13563.

Nonetheless, neither Executive Order 13563 nor statute compels the SEC to weigh the
costs and benefits the regulations that it issues. The SEC Office of Inspector General has
reported that the SEC “is not subject to an express statutory requirement to conduct cost-benefit
analyses for its rulemakings.” Because there is no express statutory requirement that the SEC
conduct cost-benefit analyses, the SEC has neither uniformly nor consistently conducted such
analyses as part of its rulemaking. As the SEC Office of Inspector General noted, “The extent of
quantitative discussion of cost-benefit analyses varied among rulemakings,” and “none of the
rulemakings examined in our phase II review attempted to quantify either benefits or costs other
than information collection costs as required by the Paperwork Reduction Act” The SEC
Inspector General also found that “some SEC Dodd-Frank Act rulemakings lacked clear, explicit
explanations of the justification for regulatory action.”

Perhaps the most compelling rationale for H.R. 2308 was offered by the U.S. Court of
Appeals for the D.C. Circuit when it struck down the SEC’s proxy access rule. As the court’s
unanimous opinion explained, the SEC—in promulgating its rule—“inconsistently and
opportunistically framed the costs and benefits of the rule; failed adequately to quantify the
certain costs or to explain why those costs could not be quantified; neglected to support its
predictive judgments; contradicted itself; and failed to respond to substantial problems raised by
commenters.”> To address the shortcomings in the SEC’s rulemaking identified by both the
SEC’s own Office of Inspector General and the D.C. Circuit Court of Appeals, H.R. 2308
mandates that the SEC conduct cost-benefit analyses, rather than leaving that decision to the
discretion of the SEC’s Chairman.

HEARINGS

On September 15, 2011, the Committee on Financial Services held a hearing titled
“Pixing the Watchdog: Legislative Proposals to Improve and Enhance the Securities and

! Bxec. Order No. 13,563, “Improving Regulation and Regulatory Review,” 76 Fed. 3,821 (Jan.21, 2011).

2 See Follow-Up Review of Cost-Benefit Analyses in Selected SEC Dodd-Frank Act Rulemakings, Office of
Inspector General, Office of Audits, Jan. 27, 2012, available at: http://www.sec- oig.gov/Reports/Audits,
Inspections/2012/499.pdf

3 See Business Roundtable v. SEC, 647 F.3d 1144. (D.C. Cir. 2011).
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Exchange Commission,” at which the provisions of H.R. 2308 were discussed. The following
witnesses testified:

e The Honorable Mary Schapiro, Chairman, U.S. Securities and Exchange Commission
Mr. Shubh Saumya, Partner and Managing Director, Boston Consulting Group

e The Honorable Paul Atkins, Visiting Scholar, American Enterprise Institute, and
Former Commissioner, U.S. Securities and Exchange Commission

e Mr. Stephen D. Crimmins, Partner, K&L Gates LLP, and Former Deputy Chief
Litigation Counsel, Division of Enforcement, U.S. Securities and Exchange
Commission

e Mr. Jonathan G. “Jack” Katz, Former Secretary, U.S. Securities and Exchange
Commission, on behalf of the U.S. Chamber of Commerce

e The Honorable Harvey Pitt, Chief Executive Officer, Kalorama Partners, LLC, and
Former Chairman, U.S. Securities and Exchange Commission

e Mr. I.W. Verret, Assistant Professor of Law, George Mason University School of
Law

COMMITTEE CONSIDERATION

The Subcommittee on Capital Markets and Government Sponsored Enterprises met in
open session on November 15, 2011, and ordered H.R. 2308, as amended, favorably reported to
the full Committee by a record vote of 19 yeas and 15 nays (Record vote no. CM-46).

The Committee on Financial Services met in open session on February 16, 2012, and
ordered H.R. 2308, as amended, favorably reported to the House by a record vote of 30 yeas and
26 nays (Record vote no. FC-62).

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representatives requires the
Committee to list the record votes on the motion to report legislation and amendments thereto. A
motion by Chairman Bachus to report the bill, as amended, to the House with a favorable
recommendation was agreed to by a record vote of 30 yeas and 26 nays (Record vote no. FC-62).
The names of Members voting for and against follow:

Record vote no. FC-62

Representative Aye  Nay Present Representative Ave  Nay Present
Mr.Bachus_________..._. X o Mr. Frank (MA)______..____ T SR
Mr. Hensarling________._. ) Ms. Waters,___ ... N G
M KINg INY) e Mrs. Maloney.____________ I G
Mr.Royee_____........_. X Mr, Gutierrez._______.___. X
Mr. Lucas, ... X Ms. Veldzquez ... T S
ME AUl e MrWatt . X o
Mr. Manzullo,________._._ X Mr. Ackerman ___________ D S
Mr. Jones X Mr. Sherman X



Record vote no. FC-62

Representative Ave  Nay Present Representative Ave  Nay Present
Mrs. Biggert ... X o, Mr.Meeks____________... T S
Mr. Gary G. Miller (CA).___ e Mr.Capuano,____._____... ... ) S
Mrs. Capito______..______ X o, Mr.Hingjosa___________.. ... X
Mr. Garrett __________.___ X o MrClay_ . . X
Mr. Neugebauer _________ X o Mrs. McCarthy (NY) _____. ... ) S
Mr. McHenty___________.. X MrBaca . _____.____...... ... ) S
Mr. Campbell . e M. Lyneh el e X
Mrs. Bachmann__________ X o Mr.Miller (NC)________... ... X
Mr. McCotter ___________. X Mr.David Scott (GA) ___.. ... ) S
Mr. McCarthy (CA)______. X ol Mr. Al Green (TX)._.__.__. IR S
Mr. Pearce_________ ... X o, Mr.Cleaver . e
Mr.Posey___._ ... X Ms.Moore___________._.. ... X
Mr. Fitzpatrick__.____.___ ) Mr.Elfison____.________.. ... X
Mr. Westmoreland________ X o Mr. Perimutter___________ S . S
Mr. Luetkemeyer_____.___ X o Mr.Dommelly______..__... ... X
Mr. Huizenga ___________ X o Mr.Carson' __________... ... ) S
Mr.Duffy ... X Mr. Himes ... SR S
Ms. Hayworth____________ X Mr.Peters_ .l X
Mr. Renacci, ... X o, Mr.Camey . ... ... X
MrHut ) S
Mr.Dold____ ... X
Mr. Schweikert___________ S
Mr. Grimm______..__.____ ) S
Mr. Canseco ____________ S
Mr. Stivers._____......._. X
Mr. Fincher X

.................................

During consideration of H.R. 2308 by the Committee, the following amendments were
considered:

1. An amendment offered by Mr. Carson, no. 3, to strike the operative provisions of the
bill and instead require the Government Accountability Office (GAO) to evaluate the uses and
limits of cost-benefit analyses as part of the SEC’s regulatory processes, to compare the SEC’s
use of economic analysis in rulemaking to that of other financial regulatory agencies, and to
identify metrics to evaluate the benefits and costs of regulatory action, was not agreed to by a
record vote of 25 yeas and 30 nays (Record vote no. FC-58).

Record vote no. FC-58

Representative Aye  Nay Present Representative Ave  Nay Present
Mr.Bachus._ ... ... X Mr. Frank (MA)_____ ... X
Mr. Hensarling _________. ... X o Ms.Waters,_______ ... X
e KIng (NY) o e, Mrs. Maloney e
Mr.Royee ol . ). S Mr. Gutierrez._______._... ) S
MroLucas, e . X o Ms. Velazquez _______.__. ) S
Mr PaUl e, Mr.Watt . ) S
Mr.Manzullo ... ... X o Mr. Ackerman ___________ ) S
Mr.Jones. . . . X o, Mr. Sherman_____________ ) S
Mrs. Biggert ... ... X o Mr. Meeks._____ ... )
Mr. Gary G. Miller (CA). ___ oo, Mr. Capuano________..__. X
Mrs. Capito____ ... ... X Mr. Hincjosa________._... ) S
Mr.Garrett .. ... X Mr.Clay__ ... ... X
Mr. Neugebauer ______... ... X o Mrs. McCarthy (NY) ______ ) S
Mr.McHenry____ ... ... X o Mr.Baca _______.__....__ X,
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Record vote no. FC-58

Representative Ave  Nay Present Representative Aye  Nay Present
Mr. Campbell . e Mr. Lyneh_____________.. Xt
Mrs. Bachmann.______.._ ... X o Mr. Miller (NC)__________. ) S
Mr. McCotter ... ... X Mr. David Scott (GA) ____. X o e
Mr. McCarthy (CA), ... oo, X Mr. Al Green (TX)___.._._. ) S
Mr.Pearce . X o Mr. Cleaver . .. e icccmemcmman
MrPOSeY o e ) S, Ms. Moore _______._...._. ) S
Mr. Fitzpatrick__________. ... . S Mr.Ellison _________.__.. SRR
Mr. Westmoreland_______ ... ) S Mr. Perimutter_______.... ) SR
Mr. Luetkemeyer .. ... ) S Mr. Donnelly__________... X et
Mr. Huizenga_ ... oo X e, Mr.Carson _________.__.. ) S
ML DUy o X o, Mr. Himes ________._____. ) S
Ms.Hayworth___ ... ... X Mr. Peters,_ . ....... ) S
Mr.Renacti.. ... e ) S Mr. Carney...____......_. SRR
ML Hurt el X
Mr.Dold. o . X
Mr. Schweikert_______._._ ... X
MrGrimm____ . .. X
Mr.Canseco ... eeeeen X
Mr.Stivers. o . X
Mr. Fincher X

.................................

2. An amendment offered by Mr. Miller of North Carolina, no. 4, to strike the operative
provisions of the bill and instead require the GAO to study the costs and benefits of
implementing H.R. 2308, was not agreed to by a record vote of 25 yeas and 30 nays (Record
vote no. FC-59).

Record vote no. FC-59

Representative Ave  Nay Present Representative Aye  Nay Present
Mr.Bachus____ ... . X Mr. Frank (MA)___.__.___. ) S
Mr. Hensarling ______ ... ... X o Ms. Waters_____________._ X,
ME KN INY) e e Mrs. Maloney. o e aaameen
Mr.Royee il e X Mr. Gutierrez..________._. )
Mr. Lucas, . . X o Ms. Veldzquez .______..__ ) S
ME PaU e Mr.Watt ... ) S
Mr.Manzullo ... e X o Mr. Ackerman __________. ) S
MrJones o . X o Mr. Sherman_____________ ) S
Mrs. Biggert ___ ... ... X o Mr. Meeks,._________.._._. X
Mr. Gary G. Miller (CA)..__ o eemeeeee Mr. Capuano____.____.__. ) S
Mrs.Capito,______._..... ... X o Mr. Hinojosa________.._... ) S
Mr.Garrett . .. X o Mr.Clay_ .. .. ) S
Mr. Neugebauer _____.__. __._..._. X o Mrs. McCarthy (NY) ______ ) S
Mr.McHenry_ ... ... X Mr.Baca . ... X
Mr.Campbell e Mr. Lynch___ ... ) S
Mrs. Bachmann.____.__.. ... X o Mr. Miller (NC) ______.____ X .
Mr.McCotter ___ . ... . X o, Mr. David Scott (GA) _____ ) S
Mr. McCarthy (CA)__ ... ... X Mr. Al Green (TX)_______.. )
Mr. Pearce. . e X ME. CIBAYET o e mean
Mr.POSeY il eeee. X o, Ms. Moore,____ ... ) S
Mr. Fitzpatrick_____._____ ... X Mr. Ellison_____ ... ) S
Mr. Westmoreland______. ... X, Mr. Perlmutter_____.___.. X
Mr. Luetkemeyer_____ ... ... X o Mr. Donnelly____..__..... ) G
Mr. Huizenga_ ... e X o, Mr.Carson ____..___.___. X
MrDuffy o . X o Mr. Himes ________..._.... ) S
Ms. Hayworth__________._ ... X o Mr. Peters___ ... X



Record vote no. FC-59

Representative Aye  Nay Present Representative Aye  Nay Present
MrRENACC. oo s X Mr.Carney__.._..._..... ), S
MeHurt s eaen ) S
MeDold, ol . )

Mr. Schweikert .. ... X o
MrGrAmM. . s ) S
Mr.Canseco ... eeeeen X
Mr.Stivers. . o e X
Mr.Fincher ... ... X

3. An amendment offered by Ms. Waters, no. 5, to make the cost-benefit analyses
mandated by H.R. 2308 subject to appropriations made specifically for the purpose of
conducting these analyses and to authorize appropriations for these analyses, was not agreed to

by a record vote of 26 yeas and 30 nays (Record vote no. FC-60).

Record vote no. FC-60

Representative Aye  Nay Present Representative Aye  Nay Present
Mr.Bachus.._. .oooooo. el ). S Mr. Frank (MA).______.... ) SR
Mr.Hensarling______..... ... X o Ms. Waters,_______._._... ) S
Me KNG (Y o e, Mrs. Maloney._.____....__ X e
Mr.Royee ..ol een. X o Mr. Gutierrez. ______.._._. X
M LUCaS. oo e X Ms. Veldzquez _____.__._. ) S
ML PaU e Mr.Watt . ) S
Mr.Manzullo,_.____..... .. ) S Mr. Ackerman ________._. ) S
MrJones. o e, ) S Mr. Sherman_______.__._. ) S
Mrs.Biggert ... ... X o, Mr. Meeks____.___..__._. ) SR
Mr. Gary G. Miller (CAY.___ e Mr. Capuano_______.._._. X
Mrs. Capito______..o.o... e ) S Mr. Hinojosa_______.._._. ) S
Mr.Garrett . . X Mr.Clay_ .. ) S
Mr. Neugebauer.________. ... ) S Mrs. McCarthy (NY) ______ X
Mr. McHenry . . ) S Mr.Baca _____.......... ) S
Mr. Campbell o el Mr. Lynch ... ), S
Mrs. Bachmann,________.  ........ ) S Mr. Miller (NC)_____.__._. ) S
Mr. McCotter ... ... X Mr. David Scott (GA) _____ ) S
Mr. McCarthy (CA).__._._. ... X Mr. Al Green (TX)_________ ), S
Mr.Pearce il s X Mr. Cleaver o e ameen——ae
MEPOSBY. o s X o Ms. Moore___.____.__.... ) SO
Mr. Fitzpatrick__________. ... X Mr. Ellison_____._____.._. X
Mr. Westmoreland_______ ... X o Mr. Perlmutter _________. ) S
Mr. Luetkemeyer .. ... X e Mr. Donnelly________..._. ) S
Mr. Huizenga ... el X Mr. Carson ________.__._. X e
MeDUffy ol e X Mr.Himes _____._....... ) S
Ms. Hayworth______ ... ... X Mr. Peters. ... ) S
Mr.Renacti_ . ... . X Mr. Carney________._..... ) S
MeHut o . X
Mr.Dold. o e ). S
Mr. Schweikert._____ ... ... X o
M Grimm___ . oo X
Mr.Canseco .. eeeee. X
Mr. Stivers, ol een. X e
Mr. Fincher X

4. An amendment offered by Messrs. Schweikert and Garrett, no. 6, to require the SEC
to consider the impact of proposed regulations on small businesses in determining the costs and



benefits of potential regulation; and to require the SEC, when it amends or adopts a major rule,
to list in its adopting release any unintended or negative consequences that the SEC foresees may
result from the regulation, was agreed to by a record vote of 30 yeas and 26 nays (Record vote
no. 61).

Record vote no. FC-61
Representative Aye  Nay Present Representative Aye  Nay Present
Mr. Bachus___.___....... X Mr. Frank (MA)__________. i X
Mr. Hensarling__.____.____ ) S Ms. Waters_ ol eeeeee X oo
ME KNG NY) o e Mrs. Maloney.______.....  ceeeee X
Mr. Royee. oo ) Mr.GQutierrez._____ ... . X .
Mr. Lucas.__._ ... ) S Ms.Veldzquez _.__......  ceoeee- X
MEPaUl e Mr.Watt . I S
Mr. Manzullo_______.____ X Mr. Ackerman ________... oo ) S
Mr. Jones_____ ... ) S Mr.Sherman._____ ... oceee- X .
Mrs. Biggert______.._._.. ) S Mr.Meeks el e X
Mr. Gary G. Miller {(CA).___ e Mr.Capuano_______._....  ceeee- X
Mrs. Capito_________..__. X Mr. Hinojosa_______......  oceee- )
Mr. Garrett ___ ... X e, MrClaY s e ) S
Mr. Neugebauer _________ X Mrs. McCarthy (NY) ______ I SR
Mr. McHenry____ ... X MEBaca e e X
Mr. Campbell e Mo lyneh ol - X
Mrs. Bachmann__________ X Mr. Miller (NC)___________ i X
Mr. McCotter ... X o Mr. David Scott (GA) _____ I S
Mr. McCarthy (CA)_______ X Mr. Al Green (TX)___..__. D S
Mr. Pearce.______._...... X o M Cleaver e
Mr. POS&Y_ e X Ms.MOOTE e e X s
Mr. Fitzpatrick_______.___ ) S MrEisON. il e X
Mr. Westmoreland________ ) S Mr. Perlmutter .____.___... e X,
Mr. Luetkemeyer ________ X Mr.Donmelly____........ - ) S
Mr. Huizenga __.___.._._. X Mr.Carson ________...._. X
) S Mr Himes s e X o
X o Mr. Peters___ ... i X
X M. Camey. . oo eee e X .
S
X e
) S
.
X e,
) S ——
X

The following amendments were also considered by the Committee:

1. An amendment offered by Mr. Miller of California, no. 1, to require the SEC to
explain in final rules that it issues the nature of comments that it received concerning potential
costs or benefits of a proposed rule or proposed rule change and to respond to those comments in
its final rule, was agreed to by voice vote.

7 An amendment in the nature of a substitute offered by Mrs. Maloney, no. 2, to strike
the bill’s text and replace it with a sense of Congress relating to existing requirements for
economic analysis applicable to the SEC, was not agreed to by voice vote.



COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House of Representatives, the
Committee has held hearings and made findings that are reflected in this report.

PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House of Representatives, the
Committee establishes the following performance related goals and objectives for this
legislation:

The objectives of H.R. 2308, the “SEC Regulatory Accountability Act,” are the
following:

e To require the SEC to conduct cost-benefit analyses in order to ensure that the
benefits of any of its regulations justify the costs of the regulation;

¢ To require the SEC to identify a problem and assess its significance before the
SEC issues a rule in order to determine whether regulation is warranted;

e To require the SEC to use its Chief Economist to assess the costs and benefits of
proposed regulations;

e To require that the benefits of regulations proposed by the SEC justify the costs of
those regulations before the SEC can issue them;

e To require the SEC to identify alternatives to new regulations that it considers,
including modifications of existing regulations;

e To ensure that regulations issued by the SEC are accessible, consistent, written in
plain language, and easy to understand, and that the SEC seek to improve the
results of its regulatory requirements;

e To require the SEC to consider whether proposed regulations will promote
efficiency, competition, and capital formation,

e To require the SEC to tailor regulations to impose the least burden on society
from a cumulative cost standpoint, including the costs imposed on market
participants, different-sized businesses, state and local governments, and other
entities;

o To require the SEC to consider the effect of regulation on investor choice, market
liquidity, and small businesses;

e To require the SEC to review its existing regulations to determine whether any are
outmoded, ineffective, insufficient, or excessively burdensome, and to modify,
streamline, expand, or repeal them accordingly;

e To require the SEC to conduct a post-adoption impact assessment of major
regulations that it adopts or amends; and

¢ To require the SEC to report a plan to Congress for requiring regulatory entities
registered with the SEC to conduct cost-benefit analyses for the regulations they
promulgate.



NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the House of
Representatives, the Committee adopts as its own the estimate of new budget authority,
entitlement authority, or tax expenditures or revenues contained in the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section 402 of the Congressional
Budget Act of 1974.

COMMITTEE COST ESTIMATE
The Committee adopts as its own the cost estimate prepared by the Director of the
Congressional Budget Office pursuant to section 402 of the Congressional Budget Act of 1974.
CONGRESSIONAL BUDGET OFFICE ESTIMATE
Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House of Representatives, the

following is the cost estimate provided by the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974:

[Please see attached CBO Estimate]



COST ESTIMATE

‘©\ CONGRESSIONAL BUDGET OFFICE

April 5,2012

H.R. 2308
SEC Regulatory Accountability Act

As ordered reported by the House Committee on F. inancial Resources
: on February 16, 2012

SUMMARY

H.R. 2308 would broaden the scope of analysis performed by the Securities and Exchange
Commission (SEC) when issuing or amending regulations. The bill also would direct the
SEC to develop a plan to implement the same procedural changes at the Public Company
Accounting Oversight Board (PCAOB) and other entities that supervise securities markets.

Based on information from the SEC, CBO estimates that implementing H.R. 2308 would
cost the SEC about $22 million over the 2013-2017 period, assuming appropriation of the
necessary amounts. Under current law, the SEC is authorized to collect fees sufficient to
offset its annual appropriation; therefore, CBO estimates the net budgetary effect of the
SEC’s activities undertaken to implement H.R. 2308 would not be significant, assuming
appropriation actions consistent with the commission’s authorities. ‘

Through its effects on the PCAOB, CBO estimates that enacting H.R. 2308 would increase
direct spending by $8 million and revenues by $6 million over the 2013-2022 period.
Taken together, those changes would increase the budget deficit by $2 million over the
ten-year period. Because enacting H.R. 2308 would increase both direct spending and
revenues, pay-as-you-go procedures apply.

H.R. 2308 contains no intergovernmental mandates as defined in the Unfunded Mandates
Reform Act (UMRA) and would impose no costs on state, local, or tribal governments.

Assuming that the SEC and PCAOB increase fees to offset the costs of implementing the
additional regulatory activities required by the bill, H.R. 2308 would increase the costs of
existing mandates on private entities required to pay those fees. The bill also would impose
private-sector mandates by requiring certain private regulatory organizations to
incorporate additional analyses into their rulemaking processes. Based on information
from the SEC and other regulatory organizations, CBO estimates that the aggregate cost of
those mandates would fall below the annual threshold for private-sector mandates
established in UMRA ($146 million in 2012, adjusted annually for inflation).



ESTIMATED COST TO THE FEDERAL GOVERNMENT

The estimated budgetary impact of H.R. 2308 is shown in the following table. The costs of
this legislation fall within budget function 370 (commerce and housing credit).

By Fiscal Year, in Millions of Dollars

2013- 2013-
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2017 2022

CHANGES IN DIRECT SPENDING

Estimated Budget Authority 0 * 1 1 1 1 1 1 1 1 3 8
Estimated Outlays ' 0 * 1 1 1 1 1 1 1 1 3 8
CHANGES IN REVENUES
Estimated Revenues 0 * 1 1 1 1 1 1 1 1 2 6

NET INCREASE IN THE DEFICIT FROM
CHANGES IN DIRECT SPENDING AND RECEIPTS

Estimated Increase in Deficit 0 * ® * * * * * * * 1 9

Notes: * = less than $500,000. Components may not sum to totals because of rounding.

CBO estimates that implementing H.R. 2308 would cost the Securities and Exchange Commission $22 million over the 2013-2017
period, assuming appropriation of the necessary amounts. The commission is authorized to collect fees sufficient to offset its annual
appropriations. CBO estimates, therefore, that the net budgetary effect of the SEC’s activities undertaken to implement H.R. 2308
would not be significant, assuming appropriation actions consistent with the commission’s authorities.

BASIS OF ESTIMATE

For this estimate, CBO assumes that the bill will be enacted before the end of fiscal year
2012, that the necessary amounts will be appropriated for each year, and that spending will
follow historical patterns for the affected agencies.

Spending Subject to Appropriation

H.R. 2308 would require the SEC to expand the amount of analysis performed when
developing or amending regulations. Specifically, the bill would require the SEC to:

e Assess the significance of the problem the regulation is designed to address,

o Determine whether the estimated costs of the proposed regulation justify its
estimated benefits, and

e Identify alternatives to the proposed regulation that are available.
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Further, H.R. 2308 would require the SEC to review its regulations every five years to
determine whether they are outmoded, ineffective, or excessively burdensome. Using the
results of the review, the agency would be required to consider modifying or repealing such
rules.

For major rules (that is, rules expected to have an economic impact greater than

$100 million annually), the bill also would require the SEC to develop and publish a plan
to assess whether the regulation has achieved its stated purposes. H.R. 2308 would direct
the agency, no later than two years after the date such a rule was published, to publish an
assessment that considers the costs, benefits, and consequences of the rule using
performance measures that were identified when the rule was adopted.

Finally, the bill would direct the SEC to develop a plan for applying the new rulemaking
requirements to the PCAOB, the Municipal Securities Rulemaking Board (MSRB), and
any national securities association that is registered with the SEC.

Based on information from the SEC, CBO estimates that the commission would need 20
additional staff positions to handle the new rulemaking, reporting, and analytical activities
required under the bill. CBO estimates that implementing H.R. 2308 would cost the SEC
$22 million over the 2013-2017 period, assuming appropriation of the necessary amounts,
for additional personnel and overhead expenses. Under current law, the SEC is authorized
to collect fees sufficient to offset its annual appropriation; therefore, CBO estimates the net
budgetary effect of the SEC’s activities undertaken to implement H.R. 2308 would not be
significant, assuming appropriation actions consistent with the commission’s authorities.

Direct Spending

Enacting H.R. 2308 would increase both direct spending and revenues by applying the new
procedural requirements to the PCAOB. The agency, whose spending authority is not
subject to appropriation action, is authorized to collect fees to offset its operating expenses.
Those fees are recorded in the budget as revenues.

Based on information from the PCAOB, CBO estimates that enacting H.R. 2308 would
increase direct spending by $8 million over the 2013-2022 period to cover additional
personnel and overhead costs. In addition, CBO assumes that the PCAOB would exercise
its authority to increase fee collections to offset those additional costs. Because payments
of those additional fees would reduce payroll and income tax liabilities, the net revenue
increase would be less than the amount collected from the fees. Hence, CBO estimates that
enacting the bill would increase revenues by $6 million over the same period, net of effects
on payroll and income taxes. All together, CBO estimates that enacting H.R. 2308 would
increase budget deficits by about $2 million over the 2013-2022 period.
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PAY-AS-YOU-GO CONSIDERATIONS

The Statutory Pay-As-You-Go Act of 2010 establishes budget reporting and enforcement

procedures for legislation affecting direct spending or revenues. The net changes in outlays
and revenues that are subject to those pay-as-you-go procedures are shown in the following
table.

CBO Estimate of Pay-As-You-Go Effects for H.R. 2308, as ordered reported by the House Committee on Financial Services
on February 16, 2012

By Fiscal Year, in Millions of Dollars

2012- 2012-
2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2017 2022

NET INCREASE IN THE DEFICIT

Statutory Pay-As-You-Go Impact 0 0 0 0 0 0 0 0 0 0 0 1 2

Memorandum:
Changes in Outlays 0 0 0 1 1 1 1 1 1 1 1 3 8
Changes in Revenues 0 0 0 1 1 1 1 1 1 1 1 2 6

Note: Components may not sum to totals because of rounding.

ESTIMATED IMPACT ON STATE, LOCAL, AND TRIBAL GOVERNMENTS

H.R. 2308 contains no intergovernmental mandates as defined in UMRA and would
impose no costs on state, local, or tribal governments.

ESTIMATED IMPACT ON THE PRIVATE SECTOR

H.R. 2308 contains private-sector mandates on entities required to pay fees assessed by the
SEC or PCAOB and on certain private regulatory organizations. Assuming the SEC and
PCAOB would increase annual fee collections to offset the costs of their additional
regulatory activities, the bill would increase the costs of existing mandates by requiring
certain private entities to pay higher fees. The bill also would require private regulatory
organizations to incorporate additional analyses into their rulemaking processes.

Based on information from the SEC and PCAOB, CBO estimates that the cost for those
agencies to implement the additional regulatory activities required by the bill, and the
necessary increase in fees to offset those costs, would be about $5 million per year over the
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next several years. In addition, because private regulatory agencies issue fewer rules than
the SEC each year on average, the incremental cost for those organizations to comply with
the new rulemaking requirements would probably amount to less than the additional costs
incurred by the SEC to implement the same requirements. Consequently, CBO estimates
that the cost of the private-sector mandates in the bill would fall below the annual threshold
established in UMRA ($146 million annually adjusted for inflation).

ESTIMATE PREPARED BY:

Federal Costs: Susan Willie

Impact on State, Local, and Tribal Governments: Elizabeth Cove Delisle
Impact on the Private Sector: Vi Nguyen

ESTIMATE APPROVED BY:

Theresa Gullo
Deputy Assistant Director for Budget Analysis



April 5, 2012

Honorable Spencer Bachus
Chairman

Committee on Financial Services
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

The Congressional Budget Office has prepared the enclosed cost estimate for
H.R. 2308, the SEC Regulatory Accountability Act.

If you wish further details on this estimate, we will be pleased to provide
them. The CBO staff contact is Susan Willie, who can be reached at
226-2860.

Sincerely,

Douglas W. Elmendorf
Enclosure

cc: Honorable Barney Frank
Ranking Member



FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal mandates prepared by the
Director of the Congressional Budget Office pursuant to section 423 of the Unfunded Mandates
Reform Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the Federal Advisory
Committee Act were created by this legislation.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the terms and conditions of
employment or access to public services or accommodations within the meaning of section
102(b)(3) of the Congressional Accountability Act.

EARMARK IDENTIFICATION

H.R. 2308 does not contain any congressional earmarks, limited tax benefits, or limited
tariff benefits as defined in clause 9 of rule XXI.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION
Section 1. Short Title.
The short title of the bill is the “SEC Regulatory Accountability Act.”

Section 2. Consideration by the Securities and Exchange Commission of the Costs and
Benefits of its Regulations and Certain Other Agency Actions.

This section amends the Securities Exchange Act of 1934 (15 U.S.C. 78w) to require the
SEC to consider the costs and benefits of its regulations. The section requires the SEC to
identify a problem and assess its significance before the SEC issues a regulation in order to
determine whether regulation is warranted. This section also requires the SEC’s Chief
Economist to conduct a qualitative and quantitative cost-benefit analysis of intended regulations,
and it requires the SEC to propose or adopt a regulation only on a reasoned determination that
the benefits of the intended regulation justify the costs of the regulation. This section also
requires that the SEC identify and assess available alternatives to the regulation that were
considered, including modification of existing regulations, and to explain why the proposed
regulation meets the regulatory objectives more effectively than the alternatives. The section
also requires the SEC to ensure that any regulation is accessible, consistent, written in plain
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language, and easy to understand, and that the SEC seek to improve the actual results of
regulatory requirements.

The section also requires the SEC, in deciding whether and how to regulate, to assess the
costs and benefits of available regulatory alternatives, including the alternative of not regulating,
and to choose the approach that maximizes net benefits. This section specifically requires the
SEC to consider—consistent with the requirements of section 3(f) of the Securities Act of 1933,
section 202(c) of the Investment Advisers Act of 1940, and section 2(c) of the Investment
Company Act of 1940—whether rulemaking will promote efficiency, competition, and capital
formation. This section requires the SEC to evaluate whether—consistent with achieving
regulatory objectives—a regulation is tailored to impose the least burden on society, including
market participants, individuals, businesses of differing sizes, and other entities (including state
and local governments), taking into account, to the extent practicable, the cumulative costs of
regulations. In addition, this section requires the SEC to evaluate whether a regulation is
inconsistent with, incompatible with, or duplicative of other federal regulations.

This section also requires the SEC to consider, to the extent relevant to the particular
proposed regulation, the impact of a proposed regulation on investor choice, market liquidity in
the securities markets, and small businesses.

This section also requires the SEC to explain in its final rule the nature of comments that
it received, including those from industry or consumer groups concerning the potential costs or
benefits of the proposed rule or rule change, and to provide a response to the comments
contained in its final rule, including an explanation of any changes made in response to those
comments and the reasons that the SEC did not incorporate industry group concerns related to
the potential costs or benefits in the final rule.

This section also requires the SEC, not later than one year after enactment of the bill and
every five years thereafter, to review its regulations to determine whether any regulations are
outmoded, ineffective, insufficient, or excessively burdensome, and to modify, streamline,
expand, or repeal such regulations in accordance with that review.

This section also requires the SEC to conduct a post-adoption impact assessment of any
“major rule,” as defined by 5 U.S.C. § 804(2), that it adopts or amends. This section requires the
SEC, when it adopts or amends a “major rule,” to state in the adopting release the following: the
purposes and intended consequences of the rule; post-implementation quantitative and qualitative
metrics to measure the rule’s economic impact and the extent to which the rule has accomplished
its stated purposes; an assessment plan to evaluate whether the rule has achieved its stated
purpose; and any unintended or negative consequences that the SEC foresees may result from the
rule. This section also requires the assessment plan to consider the costs, benefits, and intended
and unintended consequences of the rule, and to specify the data to be collected, the methods for
collecting and analyzing data, and the deadline for the assessment to be completed.

This section also requires the SEC’s Chief Economist to submit an assessment report to

the SEC no later than two years after the publication of a regulation’s adopting release, unless
the SEC, at the request of the Chief Economist, has published an explanatory notice of extension
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in the Federal Register at least 90 days before the assessment is due. This section requires that
the assessment report be published in the Federal Register seven days after it is submitted to the
SEC for notice and comment. This section provides that if the SEC has published its assessment
plan for notice and comment, specifying the data to be collected and the method of collection, at
least 30 days prior to the adoption of a final regulation or amendment, such data collection will
not be subject to the notice and comment requirements of the Paperwork Reduction Act.
Similarly, this section provides that modifications of the assessment plan that require the
collection of data not previously published for notice and comment are exempt from the notice
and comment requirements of the Paperwork Reduction Act if the SEC has published notice for
comment in the Federal Register of additional data to be collected at least 30 days before it is
collected. This section requires the SEC, within 180 days of the assessment report’s publication
in the Federal Register, to issue for notice and comment a proposal to amend or rescind the rule
or to publish a notice that the SEC has determined that no action will be taken on the regulation.

This section also defines the term “regulation”—as used in this section—as an SEC
statement of general applicability and future effect designed to implement, interpret, or prescribe
law or policy or to describe the procedure or practice requirements of the SEC, including rules,
orders of general applicability, interpretive releases, and other statements of general applicability
that the SEC intends to have the force and effect of law, and does not include a regulation issued
in accordance with the formal rulemaking provisions of the Administrative Procedure Act; a
regulation limited to SEC organization, management, or personnel matters; a regulation
promulgated pursuant to statutory authority that expressly prohibits compliance with this
provision; and a regulation certified by the SEC to be an emergency action, if such certification
is published in the Federal Register.

Section 3. Submission of Plan for Subjecting Other Regulatory Entities to Cost and
Benefit Requirements.

This section requires the SEC to submit within one year of the bill’s enactment to the
House Committee on Financial Services and to the Senate Committee on Banking, Housing, and
Urban Affairs a report setting forth a plan for subjecting the Public Company Accounting
Oversight Board, the Municipal Securities Rulemaking Board, and any national securities
association registered under section 15A of the Securities Exchange Act of 1934 to the
requirements of the bill.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED
(Please see attached)
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CHANGES IN EX1sTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (new matter is printed in italics
and e))(isting law in which no change is proposed is shown in
roman):

SECURITIES EXCHANGE ACT OF 1934

TITLE I—REGULATION OF SECURITIES EXCHANGES

* * ES * * kS *

RULES, REGULATIONS, AND ORDERS; ANNUAL REPORTS
SEC. 23. (a) * * *

& * * * * * %

(e) CONSIDERATION OF COSTS AND BENEFITS.—
(1) IN GENERAL.—Before issuing a regulation under the se-
curities laws, as defined in section 3(a), the Commission shall—

(A) clearly identify the nature and source of the prob-
lem that the proposed regulation is designed to address, as
well as assess the significance of that problem, to enable as-
sessment of whether any new regulation is warranted;

(B) utilize the Chief Economist to assess the costs and
benefits, both qualitative and quantitative, of the intended
regulation and propose or adopt a regulation only on a rea-
soned determination that the benefits of the intended regu-
lation justify the costs of the regulation;

(C) identify and assess available alternatives to the
regulation that were considered, including modification of
an existing regulation, together with an explanation of why
the regulation meets the regulatory objectives more effec-
tively than the alternatives; and

(D) ensure that any regulation is accessible, consistent,
written in plain language, and easy to understand and
shall measure, and seek to improve, the actual results of
regulatory requirements.

(2) CONSIDERATIONS AND ACTIONS,—

(A) REQUIRED ACTIONS.—In deciding whether and how
to regulate, the Commission shall assess the costs and bene-
fits of available regulatory alternatives, including the alter-
native of not regulating, and choose the approach that
maximizes net benefits. Specifically, the Commission

shall—
(i) consistent with the requirements of section 3(f)
(15 U.S.C. 78¢(f), section 2(b) of the Securities Act of
1933 (15 U.S.C. 77b(b)), section 202(c) of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b-2(c)), and
section 2(c) of the Investment Company Act of 1940 (15
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U.S.C. 80a-2(c)), consider whether the rulemaking will
promote efficiency, competition, and capital formation;
(ii) evaluate whether, consistent with obtaining

regulatory objectives, the regulation is tailored to im-

pose the least burden on society, including market par-

ticipants, individuals, businesses of differing sizes, and
other entities (including State and local governmental
entities), taking into account, to the extent practicable,
the cumulative costs of regulations; and

(iii) evaluate whether the regulation is incon-
sistent, incompatible, or duplicative of other Federal
regulations.

(B) ADDITIONAL CONSIDERATIONS.—In addition, in
making a reasoned determination of the costs and benefits
of a potential regulation, the Commission shall, to the ex-
tent that each is relevant to the particular proposed regula-
tion, take into consideration the impact of the regulation
on—

(i) investor choice;
(ii) market liquidity in the securities markets; and
(iii) small businesses

(3) EXPLANATION AND COMMENTS.—The Commission shall
explain in its final rule the nature of comments that it received,
including those from the industry or consumer groups con-
cerning the potential costs or benefits of the proposed rule or
proposed rule change, and shall provide a response to those
comments in its final rule, including an explanation of any
changes that were made in response to those comments and the
reasons that the Commission did not incorporate those industry
group concerns related to the potential costs or benefits in the
final rule.

(4) REVIEW OF EXISTING REGULATIONS.—Not later than 1
year after the date of enactment of the SEC Regulatory Account-
ability Act, and every 5 years thereafter, the Commission shall
review its regulations to determine whether any such regula-
tions are outmoded, ineffective, insufficient, or excessively bur-
densome, and shall modify, streamline, expand, or repeal them
in accordance with such review.

(5) POST-ADOPTION IMPACT ASSESSMENT.—

(A) IN GENERAL.—Whenever the Commission adopts or
amends a regulation designated as a “major rule” within
the meaning of section 804(2) of title 5, United States Code,
it shall state, in its adopting release, the following:

(i) The purposes and intended consequences of the
regulation.
(ii) Appropriate post-implementation quantitative

and qualitative metrics to measure the economic im-

pact of the regulation and to measure the extent to

which the regulation has accomplished the stated pur-
poses.

(iii) The assessment plan that will be used, con-
sistent with the requirements of subparagraph (B) and
under the supervision of the Chief Economist of the

fAVHLC\022412\022412.035.xml
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Commission, to assess whether the regulation has
achieved the stated purposes.

(iv) Any unintended or negative consequences that
the Commission foresees may result from the regula-
tion.

(B) REQUIREMENTS OF ASSESSMENT PLAN AND RE-
PORT.—

(i) REQUIREMENTS OF PLAN.—The assessment plan
required under this paragraph shall consider the costs,
benefits, and intended and unintended consequences of
the regulation. The plan shall specify the data to be
collected, the methods for collection and analysis of the
data and a date for completion of the assessment.

(ii) SUBMISSION AND PUBLICATION OF REPORT.—
The Chief Economist shall submit the completed as-
sessment report to the Commission no later than 2
years after the publication of the adopting release, un-
less the Commission, at the request of the Chief Econo-
mist, has published at least 90 days before such date
a notice in the Federal Register extending the date and
providing specific reasons why an extension is nec-
essary. Within 7 days after submission to the Commis-
sion of the final assessment report, it shall be pub-
lished in the Federal Register for notice and comment.
Any material modification of the plan, as necessary to
assess unforeseen aspects or consequences of the regula-
tion, shall be promptly published in the Federal Reg-
ister for notice and comment.

(iii) DATA COLLECTION NOT SUBJECT TO NOTICE
AND COMMENT REQUIREMENTS.—If the Commission has
published its assessment plan for notice and comment,
specifying the data to be collected and method of collec-
tion, at least 30 days prior to adoption of o final regu-
lation or amendment, such collection of data shall not
be subject to the notice and comment requirements in
section 3506(c) of title 44, United States Code (com-
monly referred to as the Paperwork Reduction Act).
Any material modifications of the plan that require col-
lection of data not previously published for notice and
comment shall also be exempt from such requirements
if the Commission has published notice for comment in
the Federal Register of the additional data to be col-
lected, at least 30 days prior to initiation of data collec-
tion.

(iv) FINAL ACTION.—Not later than 180 days after
publication of the assessment report in the Federal
Register, the Commission shall issue for notice and
comment a proposal to amend or rescind the regula-
tion, or publish a notice that the Commission has de-
termined that no action will be taken on the regulation.
Such a notice will be deemed a final agency action.

(6) COVERED REGULATIONS AND OTHER AGENCY ACTIONS.—
Solely as used in this subsection, the term “regulation”™—

fAVHLC\022412\022412.035.xml
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(A) means an agency statement of general applicability

and future effect that is designed to implement, interpret,
or prescribe law or policy or to describe the procedure or
practice requirements of an agency, including rules, orders
of general applicability, interpretive releases, and other
statements of general applicability that the agency intends
to have the force and effect of law; and

fAVHLC\022412\022412.035.xml
February 24, 2012 (11:15 a.m.)

(B) does not include—

() a regulation issued in accordance with the for-
mal rulemaking provisions of section 556 or 557 of title
5, United States Code;

(ii) a regulation that is limited to agency organiza-
tion, management, or personnel matters;

(iii) a regulation promulgated pursuant to statu-
tory authority that expressly prohibits compliance with
this provision; and

(iv) a regulation that is certified by the agency to
be an emergency action, if such certification is pub-
lished in the Federal Register.

* ® * & * *



MINORITY VIEWS

[Please see attached Minority views]
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Minority Views on HR 2308

HR 2308 prohibits the Securities and Exchange Commission (SEC) from proposing or
adopting any rulemakings and general regulatory orders unless it makes "a reasoned
determination that the benefits of the intended regulation or order justify the costs of the intended
regulation or order," while effectively weighting the analysis in favor of the market over
investors. By imposing severe burdens on the SEC’s cost-benefit analysis, the legislation
drastically undermines the ability of the SEC to carry out its regulatory functions, and makes it
difficult to protect investors even when the SEC has identified practices that harm them. The bill
also increases operating costs for the agency without increasing its budget, thereby forcing it to
divert funds from other functions, such as enforcement.

The SEC is already subject to stringent economic analyses for which it is held
accountable. Current law requires the SEC to conduct economic analyses as other agencies do
pursuant to the Paperwork Reduction Act, the Congressional Review Act, and the Regulatory
Flexibility Act. Unlike all other financial regulators, the SEC has additional statutory
requirements to study how its rules affect market efficiency, competition, and capital formation.
Last year, the DC Circuit Court of Appeals overturned a SEC rulemaking on the merits of its
cost-benefit analysis, demonstrating that SEC has a sufficiently high bar when issuing rules. HR
2308 would set the bar impossibly high, opening up SEC’s regulatory actions to ongoing and
repeated litigation.

The debate over HR 2308 reveals sharply different views of stricter regulation of the
financial services industry. Republican Members claimed that possible costs to the industry
would be burdensome; Democrats cited the tangible cost the financial crisis already has had
on investors, pension funds, and American families. Democrats offered several amendments to
improve the legislation, including amendments that provide adequate funding to comply with the
bill’s requirements and a study of how cost-benefit analyses can inform the regulatory process.
While the Majority rejected these amendments, the Republicans readily, though illogically,
adopted a new requirement that requires, among other things, that the SEC report “any
unintended and negative consequences that the Commission foresees.”

Because this bill represents an attempt by proxy to cut back on financial regulations,
Democrats overwhelmingly oppose HR 2308.
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112TH CONGRESS
25 H, R. 2308
® ®
[Report No. 112-]

To improve the consideration by the Securities and Exchange Commission
of the costs and benefits of its regulations and orders.

IN THE HOUSE OF REPRESENTATIVES

June 23, 2011
Mr. GARRETT (for himself, Mr. BacHUS, Mr. HENSARLING, Mr.
NEUGEBAUER, Mr. JoNES, Mr. MCHENRY, Mr. CONAWAY, Mr. KING of
New York, Mr. CAMPBELL, Mr. SCHWEIKERT, Mr. STIVERS, Mr. DOLD,
Mr. MANzULLO, Mr. HURT, Mr. CANSECO, and Mr. YODER) introduced
the following bill; which was referred to the Committee on Financial Serv-
1ces

F'EBRUARY --, 2012

Reported with an amendment, committed to the Committee of the Whole
House on the State of the Union, and ordered to be printed

[Strike out all after the enacting clause and insert the part printed in italic]
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A BILL

To improve the consideration by the Securities and Exchange
Commission of the costs and benefits of its regulations

and orders.
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1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE:

4 This Aet may be eited as the “SEC Regalatory Ae-
5 eountability Aet’™

6 SEC. 2. CONSIDERATION BY THE SECURITIES AND EX-
7 CHANGE COMMISSION OF THE COSTS AND
8 BENEFITS OF ITS REGULATIONS AND OR-
9 DERS.

10 Seetion 23 of the Securities Exehange Aet of 1934
11 85 B-8-0- 78w is amended by adding at the end the fol-

12 lowine:

13 “Le} CONSIDERATION 6F COSTS AND BENEFFS—
14 L) By enNERAE—DBefore promulesting a reg-
15 wation wrder the seearities laws; as defined  see-

16 tien S{a); or issuine any order pursuant to such
17 Yoves; the Commisston shal—

18 LLAY elearly identify the natare of the
19 problem that the prepesed regulation is de-
20 siened to address; as well as assess the signit-
21 eanee of that problem; to enable assessment of
22 whether any new regulation is warranted;

23 LBy utilize the Offiee of the Chief Heono-
24 mist to assess the eosts and benefits; both gual-
25 iative and quantitative; of the intended regula-

fAVHLC\022412\022412.014.xml
February 24, 2012 (10:17 a.m.)
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4

tion or order and propose of adept & regulation
or order only on & reasoned determination thet
order; and

“00Y ensure that any regulation or order 18
and easy to understand and shall measure; and
seek to improve; the actaal results of regiratory
reerirerents:

and how to regulate; the Commission shall assess
lowine aetions in making & reasoned determinstion
of the eests and benefits of a potential regulation—

LLA) assess the best ways of proteeting
ehotee;

LU0 eonsider the mpaet on eapital forma-
tony
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LDy evaluate the effeet on the efficteney;
eompetitiveness; and finaneial nteprity of seen-
rittes markets;
Y eonsider the impaet on market heaid-
COVEET;
Gy evaluste seund risk menagement
feess .
LT evalaate the degree and nature of the
seope of it furisdiction:
o cludine market .  individuals busi-
eladine State and loeal governmental entities);
takine into aceount: to the extent practeable;
the eamalative eosts of regulations;
: : - ble: or duplientive of
other Federal reguiations; and
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1 YK determine whether; i ehoosing
2 amone alternative regulatory approaches; these
3 approaches maximize ret benefits:
4 L33 REHEW OF BISTING REBGUATIONS—
6 tions and erders i effeet before the date of enact-
7 ment of this subsection to determine whether any
8 steh regulations or orders are eutmoded; ineffeetive;
9 insufficient; or exeesstvely burdenseme; and shall
10 modify; streamline; expand; or repeal them ih ae-
11 eordanee with saeh review=
12 SECTION 1. SHORT TITLE.
13 This Act may be cited as the “SEC Regulatory Ac-
14 countability Act”.
15 SEC. 2. CONSIDERATION BY THE SECURITIES AND EX-
16 CHANGE COMMISSION OF THE COSTS AND
17 BENEFITS OF ITS REGULATIONS AND CER-
18 TAIN OTHER AGENCY ACTIONS.
19 Section 23 of the Securities Exchange Act of 1934 (15
20 U.8.C. 78w) is amended by adding at the end the following:

21 “(e) CONSIDERATION OF COSTS AND BENEFITS.—

22 “(1) IN GENERAL.—Before issuing a regulation
23 under the securities laws, as defined in section 3(a),
24 the Commassion shall—

fA\VHLC\022412022412.014.xml
February 24, 2012 (10:17 a.m.)
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“(A) clearly identify the nature and sowrce

of the problem that the proposed regulation is de-
signed to address, as well as assess the stgnifi-
cance of that problem, to enable assessment of
whether any new requlation is warranted;

“(B) utilize the Chief Economist to assess
the costs and benefits, both qualitative and quan-
titative, of the intended regulation and propose
or adopt a regulation only on a reasoned deter-
mination that the benefits of the intended regula-
tion justify the costs of the regulation;

“(C) identify and assess available alter-
natives to the regulation that were considered,
including modification of an existing regulation,
together with an explanation of why the regula-
tion meets the regulatory objectives more ¢ffec-
tively than the alternatives; and

“(D) ensure that any regulation 1s acces-
sible, comsistent, written in plain language, and
easy to understand and shall measwre, and seek
to improve, the actual results of regulatory re-
quATements.

“(2) CONSIDERATIONS AND ACTIONS.—
“(A) REQUIRED ACTIONS.—In deciding

whether and how to regulate, the Commassion
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shall assess the costs and benefits of available
requlatory alternatives, including the alternative
of mot regulating, and choose the approach that
mazimizes net benefits. Specifically, the Commis-
ston shall—
“(i) consistent with the requirements of
section 3(F) (15 U.S.C. 78¢(f)), section 2(b)
of the Securities Act of 1933 (15 URS.C.
77b(b)), section 202(c) of the Investment
Advisers Act of 1940 (15 U.8.C. 80b-2(c)),
and section 2(c) of the Investment Company
Act of 1940 (15 U.8.C. 80a—2(c)), consider
whether the rulemaking will promote effi-
ciency, competition, and capital formation;
“(i) evaluate whether, consistent with
obtaining regulatory objectives, the regula-
tion is taslored to tmpose the least burden
on society, including market participants,
individuals, businesses of differing sizes,
and other entities (including State and
local governmental entities), taking into ac-
count, to the extent practicable, the cumu-

lative costs of regulations; and
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9

“(ini) evaluate whether the regulation
1s tnconsistent, incompatible, or duplicative
of other Federal regulations.

“(B) ADDITIONAL CONSIDERATIONS.—In
addition, in making o reasoned determination of
the costs and benefits of a potential regulation,
the Commassion shall, to the extent that each 1s
relevant to the particular proposed regulation,
take into consideration the impact of the regula-
tion on—

“(1) wmvestor choice;

“(i1) market liguidity in the securities
markets; and

“(111) small businesses

“(3) EXPLANATION AND COMMENTS.—The Com-
massion shall explain in its final rule the nature of
comments that it receied, including those from the
industry or conswmer groups concerning the potential
costs or benefits of the proposed rule or proposed rule

change, and shall provide o response to those com-

ments n its final rule, including an explanation of

any changes that were made in response to those com-
ments and the reasons that the Commission did not
incorporate those industry growp concerns related to

the potential costs or benefits in the final rule.

fAVHLC\022412\022412,014.xmi
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1 “(4) REVIEW OF EXISTING REGULATIONS.—Not
2 later than 1 year after the date of enactment of the
3 SEC Regulatory Accountability Act, and every 5
4 years thereafter, the Commission shall review its regu-
5 lations to determine whether any such regqulations are
6 outmoded, neffective, insufficient, or excessively bur-
7 densome, and shall modify, streamline, expand, or re-
8 peal them in accordance with such review.

9 “(5) POST-ADOPTION IMPACT ASSESSMENT.—

10 “(4) IN GENERAL.—Whenever the Commas-
11 sion adopts or amends a regulation designated
12 as a ‘major rule’ within the meaning of section
13 804(2) of title 5, United States Code, it shall
14 state, in 1ts adopting release, the following:

15 “(1) The purposes and intended con-
16 sequences of the regulation.

17 “(11) Appropriate post-implementation
18 quantitative and qualitative metrics o
19 measure the economic impact of the regula-
20 tion and to measure the extent to which the
21 requlation has accomplished the stated pur-
22 POSeES.
23 “(i11) The assessment plam that will be
24 used, consistent with the requirements of
25 subparagraph (B) and wunder the super-

fAVHLC\022412\022412.014.xm}
February 24, 2012 (10:17 a.m.)
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vision of the Chief Economist of the Com-

masston, to assess whether the requlation has
achieved the stated purposes.

“(iv) Any unintended or megative con-
sequences that the Commission foresees may
result from the regqulation.

“(B) REQUIREMENTS OF ASSESSMENT PLAN

AND REPORT.—

“(i) REQUIREMENTS OF PLAN.—The
assessment plan requirved under this para-
graph shall consider the costs, benefits, and
intended and unintended consequences of
the requlation. The plan shall specify the
data to be collected, the methods for collec-
tion and analysis of the data and a date for
completion of the assessment.

“(it) SUBMISSION AND PUBLICATION
OF REPORT—The Chief Economist shall
submit the completed assessment report to
the Commission no later than 2 years after
the publication of the adopting release, un-
less the Commission, at the request of the
Chief Economist, has published at least 90
days before such date a notice in the Fed-

eral Register extending the date and pro-
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viding specific reasons why an extension is
necessary. Within 7 days after submission
to the Commission of the final assessment
report, it shall be published in the Federal
Register for notice and comment. Any mate-
rial modification of the plan, as necessary
to assess unforeseen aspects or consequences
of the regulation, shall be promptly pub-
lished in the Federal Register for notice and
comment.

“(111) DATA COLLECTION NOT SUBJECT
TO NOTICE AND COMMENT REQUIRE-
MENTS.—If the Commission has published
its assessment plan for notice and comment,
specifying the data to be collected and meth-
od of collection, at least 30 days prior to
adoption of a final regulation or amend-
ment, such collection of data shall not be
subject to the motice and comment require-
ments‘ in section 3506(c) of title 44, United
States Code (commonly referred to as the
Paperwork Reduction Act). Any material
modifications of the plan that require collec-
tion of data not previously published for no-

tice and comment shall also be exempt from
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such requirements if the Commission has
published notice for comment in the Federal
Register of the additional data to be col-
lected, at least 30 days prior to wmitiation
of data collection.

“(iv) FINAL ACTION.—Not later than
180 days after publication of the assessment
report in the Federal Register, the Commis-
ston shall issue for motice and comment a
proposal to amend or rescind the regulation,
or publish a notice that the Commaission has
determined that no action will be taken on
the regulation. Such a notice will be deemed
a final agency action.

“(6) COVERED REGULATIONS AND OTHER AGEN-

Y ACTIONS.—Solely as used in this subsection, the

term ‘requlation™—

“(A) means an agency statement of general
applicability and future effect that is designed to
implement, interpret, or prescribe law or policy
or to describe the procedure or practice require-
ments of am agency, wncluding rules, orders of
general applicability, interpretive veleases, and

other statements of general applicability that the



FAR12\2D\RH\H2308_RH.XML H.L.C

14
1 agency intends to have the force and effect of
2 law; and
3 “(B) does not include—
4 “(1) a requlation issued m accordance
5 with the formal rulemaking provisions of
6 section 556 or 557 of title 5, United States
7 Code;
8 “tir) a regulation that 1s limited to
9 agency organization, management, or per-
10 sonnel matters;
11 “tiit) a regulation promulgated pursu-
12 ant to statutory authority that expressly
13 prohibits compliance with this provision;
14 and
15 “liv) a requlation that 1s certified by
16 the agency to be an emergency action, if
17 such certification 1is published in the Fed-
18 eral Register.”.
19 SEC. 3. SUBMISSION OF PLAN FOR SUBJECTING OTHER
20 REGULATORY ENTITIES TO COST AND BEN-
21 EFIT REQUIREMENTS.
22 Not later than 1 year after the date of enactment of

23 this Act, the Securities and Exchange Commission shall
24 provide to the Committee on Financial Services of the

25 House of Representatives and the Commattee on Banking,

fAVHLC\022412\022412.014.xml
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1 Housing, and Urban Affairs of the Senate a report setting

2 forth a plan for subjecting the Public Company Accounting
3 Owversight Board, the Municipal Securities Rulemaking
4 Board, and any national securities association registered
5 wunder section 15A of the Securities Exchange Act of 1934
6 (15 U.S.C. 780—4(a)) to the requirements subsection (e) of
7 section 23 of such Act, as added by this Act.
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