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THE END OF OVERDRAFT FEES?

EXAMINING THE MOVEMENT TO

ELIMINATE THE FEES COSTING
CONSUMERS BILLIONS

Thursday, March 31, 2022

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CONSUMER PROTECTION
AND FINANCIAL INSTITUTIONS,
COMMITTEE ON FINANCIAL SERVICES,
Washington, DC

The subcommittee met, pursuant to notice, at 10 a.m., in room
2128, Rayburn House Office Building, Hon. Ed Perlmutter [chair-
man of the subcommittee] presiding.

Members present: Representatives Perlmutter, Green, Foster,
Vargas, Pressley, Torres; Luetkemeyer, Posey, Barr, Williams of
Texas, Loudermilk, Budd, Kustoff, Rose, and Timmons.

Ex officio present: Representative Waters.

Also present: Representative Maloney.

Chairman PERLMUTTER. The Subcommittee on Consumer Protec-
tion and Financial Institutions will come to order.

Without objection, the Chair is authorized to declare a recess of
the subcommittee at any time. Also, without objection, members of
the full Financial Services Committee who are not members of the
subcommittee are authorized to participate in this hearing.

Today’s hearing is entitled, “The End of Overdraft Fees? Exam-
%ning the Movement to Eliminate the Fees Costing Consumers Bil-
ions.”

I now recognize myself for 4 minutes to give an opening state-
ment.

In 1778, William Hog, a merchant in Edinburgh, faced a cash
flow problem. His business was doing well, but his customers were
often not timely in their payments, meaning his bank account bal-
ance would fluctuate and often drop to zero, which made it difficult
for him to pay his own suppliers. So he went to his bank, the Royal
Bank of Scotland, to work out a deal to help his business. Under
the arrangement they came to, Mr. Hog could periodically draw
more money from his account than he had in his deposits. In re-
turn, the bank would charge him interest on the negative balance.
They invented what is known today as an overdraft.

While this overdraft service proved beneficial to both parties in
this example of Mr. Hog and the Royal Bank of Scotland, this was
not true in all cases, as more banks began offering this product.
Some businesses without such sound revenue and business prac-

o))



2

tices found themselves taking on more debt through overdraft than
they could repay.

Importantly, this service was created in the context of providing
liquidity to businesses with sound revenue but poor cash flow, and
today, financial institutions offer overdraft services to both busi-
nesses and consumers. Overdraft services have evolved signifi-
cantly over the past 240 years or so, but the core concept is the
same, and many of the fundamental issues we will be discussing
today are not new. In fact, we dealt with this very issue about 10
years ago, and every so often, we should address this to see where
we are.

However, the current scale and growth of overdraft and non-suf-
ficient funds fees has caught the attention of consumer groups, this
committee, and the regulators. In an average year, consumers in
the United States pay around $10 billion to $12 billion in overdraft
fees and non-sufficient funds fees, and just 9 percent of consumers
make up 80 percent of those overdraft fees.

Additionally, these types of fees impact people of color at a dis-
proportionate rate. Studies have found that banks with branches in
predominantly Black neighborhoods charge more for overdraft, on
average, and Black customers are overrepresented in those who re-
port paying more than $100 in fees in the past year.

In December, the Consumer Financial Protection Bureau (CFPB)
published data suggesting that many financial institutions are
overly-reliant on the revenue from overdraft fees. However, the
market is changing. Recently, many banks and credit unions volun-
tarily adjusted their overdraft programs to eliminate or reduce fees
or to create better consumer protections and more transparency.
Additionally, many non-bank fintech companies are also offering
products aimed at helping avoid overdraft by improving notifica-
tions and information provided to consumers or partnering with de-
pository institutions to offer no- or low-fee accounts directly to con-
sumers.

Another program gaining momentum in recent years is BankOn.
This initiative is a partnership between the Cities for Financial
Empowerment (CFE) Fund, financial institutions, and local govern-
ments, with the goal of providing low-cost, basic bank accounts to
unbanked and underbanked households. These accounts do not
allow overdraft fees.

We have two bills noticed with today’s hearing. First, H.R. 4277,
the Overdraft Protection Act of 2021, by Representative Maloney—
who has been a champion on these issues—which would strengthen
fprotect:ions and disclosures for consumers with respect to overdraft
ees.

And second, we have a discussion draft entitled the, “Expanding
Access to Affordable Bank Accounts Act,” which would require larg-
er financial institutions to offer at least one bank account option
that does not charge consumers overdraft and non-sufficient funds
(NSF) fees.

With that, I will yield to the ranking member of the sub-
committee, the gentleman from Missouri, Mr. Luetkemeyer, for his
opening remarks.

Mr. LUETKEMEYER. Thank you, Mr. Chairman, and thank you for
having this hearing today on this important topic.
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On December 1, 2021, the CFPB issued a press release on over-
draft fees entitled, “CFPB Research Shows Banks’ Deep Depend-
ence on Overdraft Fees.” This press release alludes to exploitative
fees being charged by financial institutions for overdraft products,
and went so far as to specifically name and shame three financial
institutions.

To back up this claim, the CFPB put together two data sets on
overdraft and non-sufficient funds fees: one data set is from 2014,
8 years ago, and fails to consider new innovations in overdrafts;
and the other data set shows that revenue from overdraft and NSF
fees only represented 2 percent of bank revenue in 2019. So, the
CFPB’s own data would suggest that financial institutions, in fact,
are not deeply dependent on overdraft fees.

The truth is that overdraft is a legitimate short-term liquidity
product that provides a vital service for consumers. According to a
study by a global data intelligence firm, Curinos, consumers make
highly-informed choices about when to use overdraft services based
on account information and disclosure of the fees and procedures.
Even President Biden’s Acting Comptroller of the Comptroller, Mi-
chael Hsu, acknowledged the importance of overdraft products
when he said, “Limiting overdrafts may limit the financial capacity
for those who need it most.”

The latest actions of the CFPB continue a dangerous trend from
my colleagues on the other side of the aisle. At a time when 50 per-
cent of Americans would have difficulty paying a $400 emergency
expense, the actions of this committee on financial regulators
aimed to reduce consumers’ ability to access short-term liquidity fi-
nancial products. Democrats and the Administration have regu-
lated banks out of small-dollar loans, are opposed to overdrafts,
and payday lenders, and have made disparaging comments on in-
novative products such as, “buy now, pay later,” and earned wage
access.

So, I ask my colleagues, where are the 40 percent of American
consumers supposed to go when they need a $400 loan, or $400 for
any kind of emergency? I would be happy to get an answer to that
question.

The CFPB did not stop with overdraft fees. On February 2, 2022,
the CFPB released a request for information on fees related to
other consumer financial products and services, or what the CFPB
is calling, “junk fees.”

First, let’s acknowledge that there is no legal authority for the
CFPB to define the term, “junk fee,” or any other term for that
matter, and there is even less authority to act as a price-setter in
the consumer financial market. The CFPB wants information on
any fees associated with consumer financial products that seem too
high or were unexpected. These are intentionally-vague terms in
order for the CFPB to create a subjective measurement that has no
bearing on the legality of any consumer financial product or serv-
ice. Suggesting otherwise would be insinuating that private mar-
kets should not be able to set prices for products and services,
which is a core principle of our economy. We don’t need the govern-
ment setting prices for everything.

The CFPB has also failed to take into account the lengthy disclo-
sure requirements that consumer financial products already comply
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with under the Truth in Lending Act (TILA), and fee disclosures
promulgated by the CFPB itself. For example, the CFPB specifi-
cally lists pre-paid cards as a financial product they want informa-
tion on, but what the CFPB and Director Chopra fail to mention
is that the CFPB issued a rulemaking that was finalized by Direc-
tor Cordray in 2016 which requires multiple significant disclosures
for the pre-paid card industry.

The CFPB is quite literally manufacturing a crisis about hidden
fees for financial products when they are the very people who made
up the disclosure regime, which shows that this request for infor-
mation (RFI) is not about fees facing consumers, but is another at-
tempt by the CFPB to denigrate legally-operating businesses by
any means possible, and exert as much control as possible over the
industry, and thus the economy. It is simply a power grab.

Ranking Member McHenry and I sent a letter to Director Chopra
asking him to clarify many aspects of the overdraft and junk fee
proposals. I look forward to asking this panel about what role the
CFPB should have in the pricing of consumer financial products.

With that, Mr. Chairman, I yield back.

Chairman PERLMUTTER. The gentleman yields back.

The Chair now recognizes the Chair of the full Financial Services
Committee, Chairwoman Waters, for 1 minute.

Chairwoman WATERS. Thank you so very much, Chairman Perl-
mutter.

For far too long, banks have been charging excessive overdraft
fees. And, of course, I am very troubled that consumers of color pay
twice as much in fees as White consumers. So, I want to commend
Representative Carolyn Maloney for her steadfast work in pro-
posing the overdraft reforms we are considering today.

We have also not been shy in conducting megabank oversight,
and pressing their CEOs to reduce and eliminate these costly fees,
many of whom are beginning to do just that.

With a strong CFPB supporting our efforts by investigating junk
fees like these, we now have a growing list of banks that are finally
reducing or eliminating overdraft fees.

So, I look forward to hearing from our witnesses on these issues
and how we should build on this momentum.

I yield back. Thank you.

Chairman PERLMUTTER. The gentlelady yields back.

Without objection, statements from the following organizations
and people will be entered into the record: the American Bankers
Association; Chime; Color of Change; the Consumer Bankers Asso-
ciation; the Credit Union National Association (CUNA); the Na-
tional Association of Federally-Insured Credit Unions (NAFCU);
the National Consumer Law Center on behalf of its low-income cli-
ents; and Terri Friedline, Ph.D., Associate Professor of Social Work
at the University of Michigan.

I am now pleased to welcome each of our witnesses, three of
whom are here in person, and two of whom are on video.

Mr. Jeremie Greer is the co-founder and executive director of
Liberation in a Generation. Mr. Greer’s work has focused on racial
and economic justice, and he formerly worked at the Government
Accountability Office (GAO), the Local Initiatives Support Corpora-
tion (LISC), and Prosperity Now.
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Ms. Elyse Crawford-Hicks is a consumer policy counsel at Ameri-
cans for Financial Reform. Ms. Crawford-Hicks was previously a
staff attorney for United Policyholders, and she holds degrees from
the Stetson School of Business and Economics at Mercer Univer-
sity, the Charleston School of Law, and Georgia State University.

Mr. Paul Kundert is the president and CEO of UW Credit Union.
Mr. Kundert has led UW Credit Union for nearly 19 years, and he
formerly served on the board of directors of the Filene Research In-
stitute, a credit union industry think tank focused on issues im-
pacting consumer financial well-being and economic empowerment.

Mr. Santiago Sueiro is a senior policy analyst with UnidosUS.
Mr. Sueiro serves as UnidosUS’s institutional expert on policy solu-
tions related to reforming banking and lending policies and con-
sumer finance policy.

Finally, Mr. Todd Zywicki is the Foundation Professor of Law
with the Antonin Scalia Law School at George Mason University.
Mr. Zywicki is also a senior fellow at the Cato Institute, and the
former executive director of the George Mason University Law &
Economic Center.

I would like to welcome all of our witnesses here today. Thank
you for being here. You are reminded that your oral testimony will
be limited to 5 minutes. You should be able to see a timer that will
indicate how much time you have left, and without objection, your
written statements will be made a part of the record.

Mr. Greer, you are now recognized for 5 minutes for your testi-
mony.

STATEMENT OF JEREMIE GREER, CO-FOUNDER/EXECUTIVE
DIRECTOR, LIBERATION IN A GENERATION

Mr. GREER. Thank you, Chairman Perlmutter, Ranking Member
Luetkemeyer, and members of the subcommittee, for holding this
important hearing and for the opportunity to testify today.

My name is Jeremie Greer, and I am the co-founder and co-exec-
utive director of Liberation in a Generation. Liberation in a Gen-
eration is a national movement support organization founded to
help build the power of people of color to transform the economy.

Financial institutions, large and small, have the ability and au-
thority to unburden their customers from junk fees such as over-
draft charges. In the 4th quarter of 2021, commercial banks and
savings institutions collected over $72 billion, or 36 percent of their
income, from fees. The assessment of these fees has become part
of their business model and their profit margin. This burden has
disproportionately fallen on consumers who cannot afford to pay
these fees. About 9 percent of all consumers account for almost 80
percent of overdraft revenue, and nearly half of all overdrafts are
made by parents with children under the age of 18.

In the age of COVID, with record unemployment and historic lev-
els of income volatility, consumers of color who have been hit hard-
est by the pandemic paid over $4.5 billion in overdraft fees. Black
families paid about $8 million in bank fees in 2020, while Latinx
families spent $1.1 billion in fees in the same year.

Also, as millions of consumers are bounced out of the financial
system following the closure of their accounts due to excessive over-
drafts, one-third of households without bank accounts have identi-
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fied high fees as the reason that they remain unbanked. And the
unbanked comprise nearly half of Black households.

These fees operate as an abusive form of high-cost credit and are
in no way better than a payday loan. To put it into perspective, the
CFPB found that a majority of overdraft fees were incurred on
transactions of $24 or less, and were repaid within 3 days, meaning
that a $34 overdraft fee would have an annual percentage rate of
17,000 percent—17,000 percent. This is in no way representative of
a fair and inclusive financial market.

It is our recommendation that Congress and the Biden Adminis-
tration act to bring an end to junk fees, such as overdraft and non-
sufficient funds fees. We have seen a number of financial institu-
tions already take this critical step. In March, one of the largest
banks in the country, Citigroup, announced that it will end over-
draft fees for consumers, and in doing so they called it, “a focus on
financial inclusion,” and I agree. And as Citi made their announce-
ment, Capital One announced that they would eliminate their bank
overdraft fees in 2022.

However, without pressure from Congress and the Administra-
tion, we are leaving it up to banks to self-regulate, while bringing
in huge profits on the backs of predominantly low-wealth cus-
tomers, largely consumers of color. It is time for Congress to act to
relieve this burden.

Mr. Chairman, Mr. Ranking Member, and members of the sub-
committee, I appreciate the opportunity to testify and I am happy
to answer any questions that you may have.

[The prepared statement of Mr. Greer can be found on page 43
of the appendix.]

Chairman PERLMUTTER. Mr. Greer, thank you for your testi-
mony.

Ms. Crawford-Hicks, you are now recognized for 5 minutes for
your testimony.

STATEMENT OF ELYSE CRAWFORD-HICKS, CONSUMER POLICY
COUNSEL, AMERICANS FOR FINANCIAL REFORM (AFR)

Ms. CRAWFORD-HICKS. Thank you, and good morning, Chairman
Perlmutter, Ranking Member Luetkemeyer, and members of the
subcommittee.

As a proud former military spouse of a Specialist in the United
States Army, I know firsthand that running a household on mili-
tary pay can be quite difficult for lower enlisted personnel.

Every month, my husband, who had opted into overdraft protec-
tion at one of the top 20 big banks, watched his pay get eaten up
by $35 overdraft fees, a cycle that continued paycheck after pay-
check until I, a D.C.-licensed attorney who was stationed in Cali-
fornia, was able to find employment after jumping through stren-
uous licensing requirements for the State.

My husband and I are not alone. Overdraft fees are paid the
most by the people who can least afford them. These are fees that:
one, bear no relationship to the costs banks incur in covering over-
drafts; two, have the potential to explode into hundreds of dollars
in fees; and three, can be near impossible to avoid for people living
paycheck to paycheck.
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According to research from the CFPB, overdraft fees have become
a cash cow for financial institutions. In 2019, banks and credit
unions charged more than $15 billion in overdraft and non-suffi-
cient funds fees, with these fees making up a particularly large
portion of smaller banks’ net profits. This money is mostly made
off the backs of some of America’s most financially-vulnerable fami-
lies, disproportionately affecting communities of color.

Overdraft fees are a penalty for being poor or financially inse-
cure. Nearly 80 percent of overdraft fee revenue to banks comes
from 9 percent of bank accounts, and the median account balance
for this group is less than $350.

It is extremely challenging for people with low balances to avoid
being hit with an overdraft fee. The timing of when debits and
credits are posted to a checking account is opaque, complicated,
and out of the consumer’s control, and in the past, some banks
have changed the order of certain transactions so that they debit
from largest to smallest to increase the number of overdraft fees
triggered.

Overdraft fees should not be used as high-cost forms of credit,
and should be eliminated or returned to an occasional courtesy for
covering a check or preauthorized electronic payment. Banks
should be allowed to impose no more than six overdraft fees a year.
Beyond that, they should cover overdrafts through overdraft lines
?f credit with a reasonable interest rate instead of a huge overdraft
ee.

Unexpected and high fees like overdrafts are often cited as a rea-
son for a formerly-banked person to no longer have a bank account.
When a bank hits a negative balance with repeated overdraft fees,
it can make it impossible for the consumer to recover, so the bank
will close the account. When the account is closed, the financial in-
stitution submits the customer’s name to a database that acts like
a blacklist, which can prevent the customer from opening a new ac-
count elsewhere for several years.

Among people with checking accounts, Black and Latino Ameri-
cans are more likely than White Americans to incur overdraft fees.
It is wrong that a person who is struggling to get by, gets exploited
with a surprise $35 fee just because they inadvertently overdrew
their account while buying milk.

Some banks have made significant changes to their overdraft
programs, with a small number eliminating all overdraft fees, oth-
ers getting rid of their non-sufficient funds fees, and some making
more modest changes like 24-hour grace periods. While this is posi-
tive for these banks’ customers, these measures are insufficient by
themselves. We need financial regulators to take decisive action to
stop abusive overdraft fees at all financial institutions and to pre-
vent them from coming back.

Harmful overdraft practices remain a systemic problem that pol-
icymakers should address. Unless fair, legally-binding rules for
overdrafts are established, abusive fees will remain. We also need
to look out for new fintech forms of overdraft fees, like fees hidden
as purportedly voluntary tips.

We urge Representatives to co-sponsor and support Representa-
tive Maloney’s Overdraft Protection Act, and Senators to support
Senator Booker’s Stop Overdraft Profiteering Act. These bills would
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cap the number of overdraft fees at one per month, and six per
year, while allowing additional overdrafts to be covered through
overdraft lines of credit.

We also urge the CFPB to use its rulemaking authority to end
abusive fee practices and to ensure that consumers are safe at
every bank and credit union.

We also urge the Federal financial regulators to use their super-
vision and other authorities to address this problem. And we urge
Members of Congress to highlight the importance of the actions
taken by these regulators.

Thank you for inviting me to testify, and I will be happy to an-
swer your questions.

[The prepared statement of Ms. Crawford-Hicks can be found on
page 40 of the appendix.]

Chairman PERLMUTTER. Thank you, Ms. Crawford-Hicks, for
your testimony.

Mr. Kundert, you are now recognized for 5 minutes for your testi-
mony.

STATEMENT OF PAUL KUNDERT, PRESIDENT AND CEO,
UNIVERSITY OF WISCONSIN (UW) CREDIT UNION

Mr. KUNDERT. Good morning, Chairman Perlmutter, Ranking
Member Luetkemeyer, and members of the subcommittee. Thank
you for the opportunity to testify.

My name is Paul Kundert, and I am the president and CEO of
the University of Wisconsin Credit Union, and I am testifying
today on behalf of my organization.

UW Credit Union is a State-chartered, Federally-insured finan-
cial institution. We have assets of $4.8 billion and are among Wis-
consin’s top 10 financial depositories. We operate primarily in the
Madison and Milwaukee communities. We have about 310,000
members, 875 employees, and 29 branch locations.

I have provided written testimony in advance of the hearing, so
I will be brief in my comments.

As a not-for-profit credit union, we believe our mission is to im-
prove the financial well-being of our members. This mission led us
to first introduce account overdraft services more than 20 years
ago, and this same mission led us to be early among financial insti-
tutions in re-examining our overdraft program and responding with
changes to create a more-equitable banking experience.

In 2001, when we introduced our overdraft program, we viewed
it as a way for members to avoid bounced checks. But over the
years, we observed an increase in the use of the overdraft program,
even though new online tools made it easier for members to keep
track of their account balances.

In 2009, when the Federal Reserve published an update to Regu-
lation E, it led us to re-examine our overdraft program. About that
time, too, consumer groups were questioning the value of some
overdraft programs and raising concerns that the fees most often
fell to those who could least afford them.

As a result, we made changes to our overdraft program in 2010,
including implementing a de minimis grace zone of $10, setting a
limit of one fee per day, and we also affirmed that we would not
ask members to opt-in to pay overdraft fees related to debit card
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transactions. We saw a significant decline in overdraft fee income
after these changes. Over the next decade, we introduced addi-
tional types of accounts that helped consumers avoid the possibility
of overdrafts altogether.

Then, in July 2021, we implemented a reduction in the remain-
ing overdraft fee to just $5. Here is what led us to lower the fee.
During 2020, overdraft programs were again frequently the subject
of financial industry news stories. We also witnessed social unrest
that prompted us to think more deeply about racial equity and to
consider business practices from an equity point of view.

Also, we were influenced by research which showed that lower-
income households, particularly Black and Latinx households, were
more likely to use overdrafts.

We also reviewed our cost again in providing overdraft services.
In short, our review led us to believe that a $5 overdraft fee, lim-
ited to one per day, would be sustainable for us.

It is important to confirm that none of the changes that we have
glade have reduced the availability of overdraft funds to our mem-

ers.

My written testimony includes more details on all of this, so I
will just summarize and say that when prices are fair, we believe
consumers do benefit from access to the credit provided by over-
draft programs.

Thank you for the opportunity to testify today, and I look for-
ward to your questions.

[The prepared statement of Mr. Kundert can be found on page
47 of the appendix.]

Chairman PERLMUTTER. Thank you, Mr. Kundert, for your testi-
mony.

Mr. Sueiro, if I am making mincemeat of your name, I apologize.
Please state your name for the record, and you are now recognized
for 5 minutes.

STATEMENT OF SANTIAGO SUEIRO, SENIOR POLICY ANALYST,
UNIDOSUS

Mr. SUEIRO. Thank you, Mr. Chairman. Good morning, and
thank you for the invitation. I am Santiago Sueiro, senior policy
analyst at UnidosUS.

It is okay, people get my name wrong all the time.

UnidosUS, formerly the National Council of La Raza, is the larg-
est Hispanic civil rights and advocacy organization in the United
States. For more than 50 years, we have advanced opportunities for
Latinos. We also partner with nearly 300 affiliates from Colorado
to Missouri, from small towns in Texas and Florida to big cities on
our coasts. Our affiliates are local community organizations from
across the country that directly serve Latinos.

Latinos are in a precarious moment. The Federal Government’s
response to the pandemic was critical to reducing poverty and sup-
porting low-income people. But as supports like the Child Tax
Credit expire, many are struggling to make ends meet. Recent data
shows that over the last 7 days, roughly 63 million people had dif-
ficulty covering expenses, and this afflicts 38 percent of Latinos,
compared to 23 percent of Whites.
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Yet, the work of Latinos is fueling the country’s economic recov-
ery. Latinos start businesses at more than double the overall rates
and wield significant purchasing power. As such, low-income people
must not be burdened with unfair and unnecessary fees. We are
encouraged by recent announcements by some banks that they are
reducing or eliminating overdraft and non-sufficient funds fees.
These actions are, in part, the result of renewed attention from reg-
ulators in addition to pressure from consumers in a competitive
market.

But because they are voluntary, they could be reversed if condi-
tions change. For this reason, we strongly encourage policymakers
to establish permanent guardrails to ensure a competitive and fair
marketplace for low-income people, including Latinos.

We have three overarching observations that inform our work on
overdraft. First, most people who incur multiple overdraft fees
make less than $50,000 a year, and this group is disproportionately
comprised of Latinos. Second, high overdraft and non-sufficient
funds fees are a barrier to entry for unbanked households. Third,
a mix of careful regulations and market-driven solutions can im-
prove access to banking services, resulting in a win-win situation
for the industry and consumers.

Overdraft fees, by nature, impact consumers when they can least
afford an additional cost. They are also predominantly a fee
charged to the lowest-income consumers. Consider that research
shows that Black and Latino households are far more likely than
White households to overdraw an account, and low- to moderate-
income households are nearly twice as likely as higher-income
households to overdraw an account.

Overdraft fees have implications for those outside of the financial
mainstream. As of 2019, roughly 7 million people were unbanked,
and 12 percent of Latinos were unbanked, compared to 2.5 percent
of Whites. Cost is a major barrier to obtaining an account. Some
34 percent of those who remain unbanked say they do not have a
bank account because of high fees, and 31 percent say fees are too
unpredictable.

Two policy change pathways could help make the marketplace
more fair and dynamic. First, excessive fees should be limited by
regulatory approaches, which could include limits on multiple fees
incurred for the same incident, caps on total fees, reasonable grace
periods to cure an overdraft, and, for example, the Overdraft Pro-
tection Act would limit overdraft fees significantly. The Consumer
Financial Protection Bureau is taking an interest with the recent
request for information focused on so-called, “junk fees.”

Second, we should deepen support for institutions with more-in-
clusive and affordable bank products. Community Development Fi-
nancial Institutions (CDFIs) and Minority Depository Institutions
(MDIs) offer such products, and we know of many credit unions
that go to great lengths to include Latinos in their institutions, in-
cluding offering low-cost products. Congress should therefore con-
sider increasing appropriations funding for the Community Devel-
opment Financial Institution (CDFI) Fund program, allowing them
to grow and serve more low-income consumers.

Yet, the CDFI Fund needs complements to grow the field to
meaningful levels. The Advancing Technologies to Support Inclu-



11

sion Act would invest billions of dollars in CDFIs and MDIs to up-
grade their technology capabilities, which would significantly im-
prove their ability to compete with banks that offer fintech prod-
ucts.

Finally, policymakers should incentivize banks to sign on to
Bank On national account standards, and banks should promote
these no-overdraft, low-cost accounts in underserved communities.

Some of our financial institution friends said there should be a
race-to-the-top business strategy as the path forward for the bank-
ing sector. We agree with the sentiment that investing in low-in-
come people by providing affordable and high-quality products will
allow communities and banks to grow together.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Sueiro can be found on page 52
of the appendix.]

Chairman PERLMUTTER. Thank you, Mr. Sueiro. I appreciate
your testimony.

Mr. Zywicki, you are now recognized for 5 minutes for your testi-
mony.

STATEMENT OF TODD ZYWICKI, GEORGE MASON UNIVERSITY
FOUNDATION PROFESSOR OF LAW, ANTONIN SCALIA LAW
SCHOOL, GEORGE MASON UNIVERSITY

Mr. Zywicki. Thank you, Chairman Perlmutter, Ranking Mem-
ber Luetkemeyer, and members of the subcommittee. I understand
consumers are frustrated by overdraft fees, and other bank fees. Fi-
nancial products for consumers today are extremely complex for
various reasons, and have a lot of price points. But the point I hope
you will take away from today is that exasperation is not a sub-
stitute for sound economic analysis, and I think this is an area in
which unintended consequences of bans on overdraft protections—
substantive limits, price controls and the like—could have some se-
rious unintended consequences.

I am going to talk about unintended consequences briefly on
three groups: first, those who use overdraft protection; second,
banks, and in particular small banks; and third, all other con-
sumers who don’t use overdraft protection, and particularly lower-
income consumers, who I think would be most adversely affected
by unwise or extreme new limits on overdraft protection.

First, who are these people who use overdraft protection? I have
detailed this in my written testimony, but I will just give a brief
overview here, which is, first, these are individuals who have lim-
ited access to credit generally. The CFPB did a study in 2017
which confirmed what had been previously found, which 1s that the
primary predictor of whether somebody frequently overdrafts their
account is their credit score, and that people with low credit scores
use overdraft more frequently. It is not correlated with income and
other demographic characteristics.

There are a lot of low-income households in this country who
manage their financial affairs just fine, and never overdraft their
account, and I think that is important to keep in mind.

People who use overdraft a lot are also people who do not have
access to credit cards, and if they do have access to credit cards,
they have much less credit access on their credit cards. So, most



12

consumers use credit cards for short-term expenses, but they can-
not.

The second thing to know about these people is that heavy over-
draft protection users use it for what could be called necessities.
Michael Flores and I did research where we looked at Merchant
Category Classification (MCC) codes, and we found that over-
whelmingly, the places where people overdraft are grocery stores,
gasoline pumps, and the like. Other studies have found it is for
things like utilities, rent, mortgage, groceries, and the like.

The third thing is that, as I mentioned, there seems to be very
little correlation between heavy overdraft usage and income. In
fact, what we find is that higher-income households, as measured
by households that make a lot of deposits each month, are actually
more likely to be the households that overdraft. What we see is
that what causes overdraft, it appears, are households that have
high income and high deposits, but also just a lot of deposit activity
on their account. They have a lot more debit card transactions and
the like, and lower average balances. So, we are talking about peo-
ple who just have a lot of income volatility, but they do not appear
to be lower income. They tend to be higher income, or at least high-
er on deposits.

The fourth thing we know about people who use overdraft protec-
tion a lot is that they monitor their accounts a lot more closely.
They understand that they are skating near the edge, and when
they overdraft, they typically understand that they either are hop-
ing that it will work out and a deposit will hit before a withdrawal,
or they know it will not. They check their accounts regularly. They
are much more active in checking their accounts.

The second group this hits are small banks. Banks, as we have
heard, generate a lot of revenue from this. But what we have
found—and I can elaborate on this question if you would like—is
that small banks tend to be more dependent on overdraft fees than
large banks. Why? Because large, megabanks have multiple lines
of revenue, wealth advising services, insurance, all these sorts of
things. Small banks will have a much more difficult time diversi-
fying if they lose this stream of revenue.

The third thing, and the one I want to close on, is to talk about
the impact on other consumers, consumers who don’t use overdraft
protection, which is if we get rid of overdraft protection and banks
move to pick up revenues somewhere else, what are we going to
see? We will see higher bank fees, we will see higher minimum
monthly deposits as basically insurance against overdrafting, and
we will see a loss of access to free checking, and this will impact
low-income households the most. A paper by Evans found that
when the Fed changed its rules on opting into overdraft protection,
the percentage of free bank accounts fell 11 percentage points in
one year, which impacts low-income consumers.

We also have the study by Federal Reserve Economists Brian
Melzer and Donald Morgan that I would refer you to, where they
found that when overdraft fees were essentially deregulated, there
was a decrease in returned check fees and an increase in bank ac-
counts by low-income households.

So, thank you for your time, and I look forward to answering
your questions.
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[The prepared statement of Mr. Zywicki can be found on page 59
of the appendix.]

Chairman PERLMUTTER. Mr. Zywicki, thank you for your testi-
mony.

The Chair will now recognize the Chair of the full Financial
Services Committee, Chairwoman Waters, for 5 minutes for her
questions.

Chairwoman WATERS. Thank you very much, Mr. Perlmutter.

I would like to address this question to Mr. Greer.

Mr. Greer, in his written testimony, states that elite institutions
use racism and discrimination as a tool to expand their power and
wealth, all while suppressing the economic power of communities
of color and other marginalized groups. These elite institutions that
control resources use that control to change the rules of our econ-
omy in their favor, which continues the cycle of profit.

You describe your work as basically liberation from the oppres-
sion economy. Many of the large banks have announced changes to
their overdraft programs. However, these programs do not all
eliminate the use of overdraft fees and provide different features.
For instance, some large banks are now offering new small-dollar
loan products to their customers as part of the changes.

What are the most important considerations when evaluating
and comparing these different programs that the banks are now of-
fering in lieu of more traditional high-cost overdraft fees?

Mr. GREER. Thank you, Madam Chairwoman, for that question.
It is so important. The perspective that you laid out is precisely the
assessment of the economy that we have. I think there is a long
history of the financial institutions in this country oppressing peo-
ple of color, whether that is in the mortgage market, whether it is
in retail banking, so on and so forth, and we still see it today. We
see examples of it today in the news, it feels like almost monthly
or weekly.

What I think is the most important thing to consider is as finan-
cial institutions [inaudible], is recognizing and understanding that
they are navigating a very turbulent economy, especially now in
the time of COVID, more income volatility, more volatility around
the hours that they are able to work, being pushed into the gig
economy, and structuring products and services to meet those
needs for folks are things to consider.

One thing that I will raise, and that Ms. Crawford-Hicks raised
in her testimony, is access to affordable credit, and I would say ac-
cess to affordable credit that is not predatory but that will actually
help people manage their finances and actually build wealth, be-
cause what we know historically is that these fees have become a
substitute for folks who cannot access affordable credit in financial
institutions because of discrimination in the credit markets.

So, what I would say is we can’t look at these things in a vacu-
um. It is very easy to say, well, if we do this, then this will happen,
or if we do this, then this. We have to look at the whole picture
and know that the financial institutions have a responsibility to
meet the full needs of communities that they serve.

Chairwoman WATERS. And do you believe that because of these
practices, the wealth gap can never be closed, in fact, if these kinds
of practices continue?
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Mr. GREER. Absolutely, because what these fees are doing is they
are extracting resources out of the households of communities of
color that otherwise could be used to save money, to put money
down on a mortgage, on a house, to put money down on a small
business, to participate in the economy in a way that builds wealth,
but they are not able to do that because fees like these and other
things that financial institutions do, that this committee and others
have covered over time, are just pulling and extracting and siphon-
ing resources out of communities that could be used to build
wealth.

Chairwoman WATERS. The amount of money that you indicated
that has been paid by Black and Latino communities is absolutely
extraordinary. Do you stand by that?

Mr. GREER. It is what we found in the research in preparing for
this hearing.

Chairwoman WATERS. I think about $40 billion, you indicated in
one instance here, with the Black community?

Mr. GREER. It was $800 million, and $1.1 billion in bank fees in
2020.

Chairwoman WATERS. Thank you very much.

Mr. Chairman, I yield back.

Chairman PERLMUTTER. The gentlelady yields back.

I now recognize the ranking member of the subcommittee, the
gentleman from Missouri, Mr. Luetkemeyer, for 5 minutes for his
questions.

Mr. LUETKEMEYER. Thank you, Mr. Chairman.

Professor Zywicki, as someone who served as the Chair of the
CFPB’s Task Force on Consumer Financial Law, do you think the
CFPB has the legal authority to set the prices for consumer finan-
cial products?

Mr. ZywickI. I don’t think they have the legal authority to set
the prices on financial products. And as we know, the Dodd-Frank
Act specifically says they cannot impose usury ceilings, but I think
that would be a general rule in terms of dictating prices for finan-
cial services.

Mr. LUETKEMEYER. So, why are they getting involved in this?

Mr. ZywicKI. They have this theory of junk fees, and I assume
the theory must be something like, these are unfair, deceptive, or
abusive practices. It is not quite clear what their authority is for
it, but basically what we have had so far is rhetoric.

Mr. LUETKEMEYER. It is very concerning to me when you have
an agency like that basically create a new word. I have been
around for almost 50 years. I have never heard the words, “junk
fees.” It is not in any financial services dictionary anywhere. They
created this word, and basically, what I think you just said is they
are trying to insinuate that there is some sort of exploitative activ-
ity going on here, rather than acknowledging that service charges
are basically something that is charged for a service that has been
requested by the customer, for which they pay a fee. They don’t pay
fees if they don’t access the service, right?

Mr. Zywicki. That is right. All of these fees are generated by
something people do. But the more general point, I think, Con-
gressman Luetkemeyer, is a sound one, which is, what is a junk
fee versus a risk-based fee, for example? If I go off to Europe and
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incur a foreign transaction fee, should some poor guy in rural Ne-
braska be forced to subsidize my foreign transaction fee? If I over-
draw my account, why should somebody else have to pay for my
overdrafts? If I pay my credit card late, why all of a sudden is that
a junk fee rather than something that prices my risk and prevents
other people from having to subsidize my behavior? So, I think the
junk fees rhetoric covers a lot of serious economic questions.

Mr. LUETKEMEYER. Over the last several months here, it has
really been concerning to me to see the activities of the CFPB and
the way they are going about their business. For instance, they set
up this strawman issue. The other day, they talked about illegal
repossessions, which is quite a—they created a whole situation that
doesn’t exist, and say they have to regulate that. They create serv-
ice fees for financial institutions as junk fees, so therefore we have
to regulate that. There is nothing there, and yet they try and cre-
ate something so they can make an excuse to regulate it, when you
just said they don’t have the authority to do that. It is very con-
cerning, by the way, how they are going about their business, how
they are exploiting their lack of oversight to be able to go about
doing this. It is very, very concerning.

I am just curious, if there is no overdraft situation, what hap-
pens to people if they can’t have access to overdraft services? What
are they going to do when they have—40 percent of people can’t
pay a $400 bill, and you wind up having to go buy a new set of
tires, and it costs $500?

Mr. Zywicki. That is right. Basically, they will either have their
payments declined, in which case they won’t be able to buy the
goods or services they need—as I said, overwhelmingly, it looks like
people use overdraft for things like groceries, utility bills, and the
like.

The second thing they can do is try to go somewhere else. For
a lot of consumers, as we have already said, they don’t have access
to credit cards, and what a lot of heavy users of overdraft have said
is that their next-best alternative is a payday loan. So, they go
without, or they have to go down the street and get a payday loan
in order to buy the tires, and it is not clear to me how that makes
them better off.

Mr. LUETKEMEYER. You made a comment a minute ago that if
they don’t charge a fee for this, the rest of the customers who pa-
tronize that particular business are going to have to pay for that
person’s ability to have a free loan through higher service fees that
they pay. Would that be a fair statement?

Mr. Zywicki. That is basic Economics 101.

Mr. LUETKEMEYER. Because at the end of the day, there is a cer-
tain amount of expense the business has if they have to cover with
their charges for their business operations, whatever their business
model is, that includes some fees to be able to pay for the people
who work for them to be able to do that. To me, it is a simple way
of operating. It is a business model that has been there for years.
There is nothing exploitative about it if you understand how it op-
erates. I was in a business for a long, long time and I can tell you,
people call up and say, I wrote a check today, I will be in next
week to pick it up, please pay my check so I don’t have an over-
draft fee or don’t have a bad check fee and I can do business; they
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are willing to pay the fee to be able to transact that piece of busi-
ness.

With that, thank you, Mr. Zywicki, for your testimony today.

Mr. Chairman, I yield back.

Mr. Zywickl. Thank you.

Chairman PERLMUTTER. I thank the gentleman.

Now, I am going to recognize myself for 5 minutes.

In this subcommittee, I have said to people from time to time
that I think we have two responsibilities: consumer protection; and
financial institutions. One of them is to weed out and stop sharp
practices. I would say that is something that as a bankruptcy law-
yer, I heard a lot about. Bankers and bankruptcy lawyers, we
heard about sharp practices that take advantage of everyday Amer-
icans and put them behind the eight ball, where they really have
trouble exiting. The other is to make sure that the financial institu-
tion remains solvent and strong, and those are not incompatible.
Those things work together.

So, I am going to start with you, Mr. Kundert, if I may. I want
to ask you about some of the consumer protections your credit
union has implemented to your overdraft product.

Beginning back in 2010, the University of Wisconsin, (UW) Cred-
it Union implemented a de minimis overdraft buffer, published a
plain-language description of the product, and made other changes
to make the product more consumer-friendly. As you mentioned,
you also recently cut your overdraft fee from $30 to $5. Many of
these steps your credit union has taken are emblematic of the
changes many of my colleagues and I would like to see in the mar-
ket overall. I think a lot of other financial institutions are taking
a close look at their overdraft programs, and hopefully we will see
continuing improvements in this area.

What has been the most challenging part of improving your over-
draft program?

Mr. KUNDERT. Thank you, Mr. Chairman. The most challenging
part is adapting to not having the revenue that the programs pre-
viously provided us. The revenue from overdraft programs, espe-
cially those that include debit card transactions, can be pretty sig-
nificant to a financial institution. So, we voluntarily made these
changes and made them, as you mentioned, starting 10 years ago,
so we have had time to adapt our organization to not depend on
that overdraft income.

I think operationally, it hasn’t been as difficult to implement
changes as it is just to adjust the business model where that rev-
enue isn’t a part of it.

Chairman PERLMUTTER. How have your customers reacted to the
changes that you have made over this period?

Mr. KUNDERT. Honestly, they have responded quite quietly. We
didn’t have a lot of complaints about practices before 2010, or even
since. Obviously, people have benefited from the more affordable
cost of the program, and that has been a positive. We enjoy very
high member satisfaction levels overall. But over the years. we
have received very little feedback one way or the other on these
programs. But we believe in principled decisions and don’t nec-
essarily make them based on public outcry or complaints.
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Chairman PERLMUTTER. You said these provide a significant rev-
enue stream. I heard Mr. Greer at the beginning of his testimony
talk about the $34 charge paid back in 3 days on a cup of coffee
or whatever it is, at a 17,000 annual percentage rate (APR).

So, Mr. Greer, do you think these revenues that people get stuck
in, is it a revenue stream that the banks are becoming dependent
upon, I guess is what I would ask you? Or a bank, any banks?

Mr. GREER. Yes. “Dependent upon,” I think is—I think it is quite
clear that it is a significant portion of their revenue that is coming
in. Now, dependency on that revenue to me doesn’t justify the ex-
traction that it is taking from households, particularly households
of color. Members of Congress have to understand the tradeoffs of
that. The financial instability in the households that these fees are
causing households to me wouldn’t be commensurate with the ad-
justments that financial institutions would have to make in order
to forego some of the revenue that they would lose by eliminating
these fees.

Again, I think the tradeoff for families is they are much less able
to stomach the impact of these fees than the bank would be for
cushioning the impact of the loss of revenue.

Chairman PERLMUTTER. Thank you.

My time is about to expire, so I will yield back, and recognize the
gentleman from Florida, Mr. Posey, for 5 minutes.

Mr. Posty. Thank you very much, Chairman Perlmutter.

Professor Zywicki, is there any way to be charged an overdraft
fee if you don’t write bad checks?

Mr. Zywicki. Not that I am aware of.

Mr. Posgy. If there was no fee to cover bad checks, who would
have the burden of making up lost revenue and administrative
costs?

Mr. Zywicki. That is a great point, Congressman Posey. You
have to keep in mind that the overwhelming majority of Americans
never or rarely overdraft their account. So, most people don’t do
this. But if we have a situation in which people are writing bad
checks that have to be cashed off or payments that are made that
have to be cashed off, an overdraft line of credit might be $300,
$400, $500, and if people don’t have to pay for that and that ends
up getting written off, somebody else has to bear that cost, which
means that other 80 percent of households presumably who aren’t
really using overdraft very often.

Mr. Posey. When we are talking about the title of this hearing,
“The End of Overdraft Fees? Examining the Movement to Elimi-
nate the Fees Costing Consumers Billions,” if we do that, we shift
the burden of responsibility from people who write bad checks to
the backs of people who don’t write bad checks, correct?

Mr. ZywickKI. That is right, the rest of us have to pay for it. And
what really bothers me about it, what I am most concerned about,
Congressman Posey, is the impact this would have on all con-
sumers, which is to say one way of keeping people from writing bad
checks is, for example, requiring them to hold higher minimum bal-
ances in their accounts so the payments are more likely to clear.
Who is that going to hurt? That is going to hurt low-income con-
sumers. You could charge bank fees for everybody, monthly fees, in
order to provide this, “free,” service. Who is that going to affect?
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It most likely will affect low-income consumers because they are
not going to be able to get the minimum balances necessary to
maintain free checking and the like.

So, there is no free lunch here. There is no free lunch, unfortu-
nately, for when you overdraw your account. Somebody has to pay
for it.

Mr. Posgey. Historically, we only subsidize things that we want
to encourage, and I wouldn’t think we would want to encourage
writing bad checks, but it is almost comical when you stop and
think about it, that the management of an organization that is $30
trillion in debt, with no plan whatsoever to ever repay that money,
just continue to pay interest and burden future generations, is try-
ing to tell banks and credit unions and other lenders how they
should run their business. That almost doesn’t pass the straight-
face test. I have a real problem with that.

Would it be reasonable and beneficial for banks to characterize
overdraft fees to become a short-term line of credit with trans-
parent limits on the amount of available credit and the prices of
that credit?

Mr. Zywickl. What I think would be a useful way, a more pro-
ductive way to think about this, Congressman Posey, and I feel
very strongly about this, and we talked about this in our CFPB
task force report—I think the answer to this is more competition,
which is it is regrettable that if you can’t get an overdraft trans-
action, you have to go get a payday loan. I think the answer is to
open up things like fintech, greater chartering of credit unions,
more access to different sorts of banks, like Walmart being given
a banking charter. I think that earned wage access, as we talked
about, direct deposit advance.

And I also think a very important thing that was mentioned in
some of the background materials is it is time for the Fed to get
its act together on faster payments. Somebody needs to get this
faster payments problem solved. The rest of the world knows how
to do faster payments. Why can’t we do faster payments so that it
takes 3 or 4 days for your paycheck to clear in a bank? I don’t
know whether it is the Fed or whether it is the clearinghouse or
somebody, but there are a lot of things that could be done to pro-
mote competition and promote access, I think, without going down
this path of banning products, price controls, and things that are
going to have terrible unintended consequences for people.

Mr. PoseEy. Thank you.

My time is about to expire, so I yield back, Mr. Chairman.

Chairman PERLMUTTER. The gentleman yields back.

The Chair now recognizes the gentleman from Texas, Mr. Green,
who is also the Chair of our Subcommittee on Oversight and Inves-
tigations. You are now recognized for 5 minutes for your questions.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. Chairman, I am grateful for this hearing, and I especially
want to thank you and the Chair of the Full Committee. I am just
amazed at how this hearing has unearthed facts that are so dis-
turbing.

And I want to mention this: the Chair of the Full Committee, if
I may, the Honorable Maxine Waters, when it comes to housing the
homeless and consumer protection, nobody is in front of her in that
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line of persons who desire to do so. So, I am grateful to you,
Madam Chairwoman. It is an honor to serve under your leadership.

With reference to the comment about no free lunch, let’s talk to
Mr. Kundert. You have been without these overdraft fees for some
time now. Are you at risk of going out of business?

Mr. KUNDERT. No. I am happy to report that we are doing very
well.

Mr. GREEN. How do you respond to a comment about no free
lunch when it comes to doing something that obviously benefits
your clientele?

Mr. KUNDERT. We did not eliminate the overdraft fee entirely.
Our action was to change the likelihood that it would be imposed,
make sure it wouldn’t be imposed more than once a day, and to
study our actual costs to make sure the fee we were charging was
proportional and appropriate for the service we were providing.

We do provide our accountholders between $200 and $600 of li-
quidity through these programs, so to be sustainable, we believed
that we needed to charge something. It wasn’t possible for us, or
wise I should say, we didn’t think, to charge nothing for the fee,
because we think there should be a greater cost to receiving an ad-
vance from the credit union than not receiving one, and I think
that goes to some of the comments that have been made about fair-
ness to all of the members that we serve.

But we are not serving all our members well, we think, to dis-
proportionately profit from one segment of our membership simply
to benefit another. We do think that we need to be diligent in mon-
itoring the levels of income that we receive from the various prod-
ucts we have.

Mr. GREEN. I am grateful that you have given it some consider-
ation, to be very candid with you. I have one more question for you
and then I will have to move on. In doing this, how much less are
you charging the persons that you are referencing? What was the
fee initially, and what is it now?

Mr. KUNDERT. We made substantial changes to the likelihood
you would incur a fee, and no more than one, 10 years ago. But
last year we reduced the fee from $30 to $5. We were comfortable
with $30 in 2010 because it was, at the time, sort of considered the
competitive market rate for an overdraft. Our focus was to make
sure you wouldn’t incur that from a debit card transaction. It
would be purely from a check transaction or an ACH debit. But
last year, we reduced the fee after more examination of the pro-
gram.

Mr. GREEN. And you are maintaining your business model and
doing well?

Mr. KUNDERT. We are. Thank you.

Mr. GREEN. Thank you.

Mr. Greer, let me go to you rather quickly. You indicated that
the people who incurred these fees usually would have $24 or less
in their overdraft, and that it would be repaid in about 3 days. I
think you said that the interest rate annually would compute to
about 17,000 percent. Correct my mistake, because I think this is
great information for me for future reference.

Mr. GREER. No, that is correct, Congressman.
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Mr. GREEN. And $24 or less. What would the typical amount of
the overdraft fee be for this $24 or less?

Mr. GREER. Anywhere underneath that $24. So, you are talking
about routine kinds of purchases at the grocery store, for example,
a carton of milk.

Mr. GREEN. I guess what I am asking is, what was the fee that
the bank would charge for that?

Mr. GREER. They would charge $34 on, say, a $5 overdraft.

Mr. GREEN. Thirty-four dollars on a $5 overdraft.

Mr. GREER. Yes.

Mr. GREEN. Okay.

I thank you, Mr. Chairman, and I yield back.

Chairman PERLMUTTER. The gentleman yields back.

The Chair now recognizes the gentleman from Kentucky, Mr.
Barr, for 5 minutes.

Mr. BARR. Thank you, Mr. Chairman, and thanks to our wit-
nesses for their testimony today.

As the discussion has progressed, I notice a theme continues to
come up, and that is the benefit of short-term liquidity for con-
sumers provided by these overdraft-eligible accounts.

Ahead of this hearing, I asked many of my constituents, Ken-
tuckians, for some anecdotes about their experiences with bank ac-
counts and overdraft fees, and I got a whole lot of feedback, and
one of them I just have to share.

They were a couple of brothers, and they were horse traders;
Kentucky is synonymous with horses. And these guys would buy
Western performance horses for cutting and rating, and they
bought them for about $3,000, and they sold them for %5,000. They
had short-term liquidity needs, and they sometimes paid the bank
$1,000 in overdraft fees and negative balance fees.

But they wanted to do it. They knew that they were going to
have to do it. They didn’t qualify for a line of credit, so they wanted
to do this because they had no problem paying a $30 overdraft fee
to buy a horse on which they would then make $2,000. They knew
about this product, they liked the product, and the bank had a
problem with it, not because the bank didn’t believe that these
folks were going to pay them back, but because the regulators had
a problem with it. That is why the bank had a problem with the
overdraft.

Another great story from a Kentuckian. It is one thing to speak
about these fees in the abstract, but it is a totally different thing
to hear about what happens in reality, and to hear it directly. A
young mother, her husband was deployed in the Army, and her car
broke down. She had no way to pay for the car repair, but forgot
that she didn’t have sufficient funds in her checking account. The
overdraft protection on that account allowed her to address her
emergency, and she relayed that the fee she paid was worth the
convenience in the circumstance. And I have heard many other sto-
ries similar to this one.

Professor Zywicki, in a circumstance like the one I just described,
what options would be available to that young mother whose hus-
band was deployed overseas? What alternatives would she have if
accounts with overdraft protection were banned? What would be
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the d%lternative for her as she faced that short-term, cash-strapped
need?

Mr. Zywicki. What we know is that if you asked most people, in-
cluding people in this room, they would just use a credit card,
right? That is what credit cards are for. But people who use over-
draft say, “We don’t have credit cards.”

I think we need to understand that according to the CFPB, peo-
ple who overdraft their accounts frequently have a credit score of
563, which is deep sub-prime. So when we are talking about over-
drafting, extending $300 or $500 of credit to someone, these are ac-
counts that go bad. They are overdraft accounts that go bad, which
is why you charge a fee on them, and these are people who are not
going to get a credit card.

So for this young woman, presumably, if she had a credit card,
she would have used it. She didn’t, and so her alternative is prob-
ably a payday loan, which is the best she is going to do at that
point, or going without.

Mr. BARR. And to that point, this woman saw her banker at a
grocery store and went up and thanked the banker for the conven-
ience that overdraft protection provided.

Professor Zywicki, can you describe the requirements for banks
under Regulation E with respect to overdraft fees and the trans-
parency and protections that those rules already provide to cus-
tomers?

Mr. ZywicKI. There are already a lot of disclosures that are re-
quired. With respect to point-of-sale and ATM overdraft fees, we
know they changed the rules so it is opt in, so consumers actually
have to opt into that. And unsurprisingly, what we see is that con-
sumers who use overdraft protection a lot are a lot more likely to
opt in when that was passed because they have the greatest need
for the product.

Mr. BARR. In my final minute, I want to focus on another point
that you made, about the ability of community banks, small banks,
to handle overregulation of overdraft versus large banks. It is won-
derful that we heard from one of our witnesses, Mr. Kundert, about
his institution’s ability to reduce those fees, and that is the great
thing about a competitive marketplace. And presumably because of
that move, maybe his institution is able to attract more customers.
That is his choice, and that is what the free market and competi-
tion does.

But can you compare the relative ability of large banks and small
banks to absorb the costs of overdraft protection if fees are further
curtailed or prohibited?

Mr. ZywickIi. Yes. I think it is great that banks are innovating
on this, they are competing. If large banks want to be more gen-
erous on overdrafts, that is great. Let a thousand flowers bloom.
But the reality is that larger banks have a lot more places from
which they can generate fees. Small banks have continued to be
able to be competitive because they offer no-annual-fee bank ac-
counts. Large banks have generally moved away from that.

Chairman PERLMUTTER. Mr. Zywicki, his time has expired.
Thank you.

With your anecdotes, Mr. Barr, you reminded me that my daugh-
ters find that their cup of coffee at Starbucks has overdrawn them
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by $2, and they get charged $35 on their overdraft. So, they are
all over the map on this thing.

I now recognize the gentleman from California, Mr. Vargas, for
5 minutes.

Mr. VARGAS. Thank you very much, Mr. Chairman. I appreciate
this hearing very much, and I want to also thank Ranking Member
Luetkemeyer.

Dr. Zywicki, you have said a few things here today that to me
sound very counterintuitive, so I want to make sure that I under-
stood what you said and give you an opportunity to clarify them
for me if I am incorrect.

You said this: Who are the people that use overdraft? You said
it is not correlated to poverty. Higher-income families use overdraft
more than lower-income families, and they use it for groceries and
utilities.

That sounds very counterintuitive to me. I don’t believe we ever
used overdraft, an upper middle-class family. I think you also said
the great majority of Americans never use overdraft. That seems
to gne, to be completely counterintuitive. Could you explain that to
me?

Mr. Zywicki. Sure, I would be happy to. For example, on the
question about income, if you look at the CFPB’s 2017 report on
frequent overdrafters, what we find is that when you look at
monthly deposits, very-frequent overdrafters who overdraft more
than 20 times a year have monthly deposits of $2,554. People who
infrequently overdraft, one to three times a month, have $1,726 per
month, so $800 more per month, and it goes down from the high
of 31320 to $10 and down. It goes from $2,500 down to $1,700 lin-
early.

What we also see is that people in that category have very low
credit scores, very low credit available on their credit cards, and
much higher levels of point-of-sale debit card transactions, twice as
many as the people who have lower income and overdraft less fre-
quently.

What seems to be driving overdraft protection for a lot of these
people is they simply have a lot of money flowing through their ac-
counts and things get out of whack, right? So it would not be, un-
fortunately, surprising if their—

Mr. VARGAS. Dr. Zywicki, I am going to interrupt you for a sec-
ond, because there was testimony that other people have spoken of,
about people of color especially overdrafting. It doesn’t seem to jibe
with what you are saying at all, just to be frank. This seems to me
a little bit like the old lawyers who got up there for the tobacco
companies and said no, no, tobacco, there is no health problem
here.

Would someone else like to answer these questions to refute or
contest what Dr. Zywicki has said, any of the other witnesses?

Mr. SUEIRO. Sure. This is Santiago with Unidos. I believe in the
same report we have been looking at, that 9 percent of consumers
account for 80 percent of all overdraft fees. In that report, if you
look at the 9 percent of consumers, 7 out of 10 of them earn less
than $50,000 per year. So if you are looking at it in terms of in-
come, a majority of them are relatively lower income, rather than
looking at it in terms of deposit amounts.
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Mr. VARGAS. It seems ridiculous to me to believe that it is mostly
wealthy families who overdraft. Maybe it is not, but it seems ridic-
ulous to me, especially when you see so many people of color, who
are normally not wealthy, paying so much in overdraft fees.

Would anyone else who would like to comment on that?

Ms. CRAWFORD-HICKS. This is Elyse Crawford-Hicks from Ameri-
cans for Financial Reform. I particularly agree that it does sound
ridiculous that high-income families are using overdraft protection
when low-income families do not own a lot of the wealth in this
country. So quite naturally, the 9 percent of accounts that hold
$350 or less, that are using overdraft protection the most, do seem
to belong to the low-income people in the country.

Mr. VARGAS. That seems obvious to me. But it could be right, I
don’t know. I think more should be done on that because it sounds
ridiculous, that the wealthy families are the ones that pay the
overdraft and the poor do not, that it doesn’t correlate to poverty.
That sounds utterly ridiculous. It sounds like that old commercial
for the tobacco companies.

But again, my time has run out. I appreciate this hearing very
much. Thank you.

Chairman PERLMUTTER. The gentleman’s time has expired.

The gentleman from Texas, Mr. Williams, is now recognized for
5 minutes for his questions.

Mr. WiLLIAMS OF TEXAS. Thank you, Mr. Chairman.

Mr. Zywicki, do you want to quickly respond to any of those accu-
sations?

Mr. ZywicKi. Sure. This is CFPB data. This is a CFPB study. Mi-
chael Flores did a study that found the same thing. People with
high overdraft—and again, most households don’t overdraft or over-
draft rarely, right? We are talking about high overdrafters. The
CFPB, and Michael Flores’ study, found the same thing, which is
that what correlates with people is that they have high deposits,
high transactions, and low average balances.

Mr. WiLL1aAMS OF TEXAS. We know the CFPB is always right, so
thank you for that.

Mr. Zywicki. Compared to the cigarette industry.

Mr. WILLIAMS OF TEXAS. It is funny that we are having this
hearing highlighting a phenomenon that the private sector—and I
am a private sector guy, I am a small business owner—is already
taking care of. There is a thing called competition that a lot of peo-
ple don’t understand, but it drives the financial industry to lower
or get rid of overdraft fees entirely. Customers tell people what to
do, tell businesses what to do. This is not happening because of
government mandates but businesses who are competing for cus-
tomers.

It started with some fintech companies like Chime, who got rid
of these fees almost 5 years ago, and a few years later, more tradi-
tional banks like Ally changed their overdraft policy, in their opin-
ion to better serve their customers. And most importantly, one of
the largest banks in the country, Citibank, got rid of these fees as
well.

So, the market is taking care of the issue without government
intervention, and we do not need more rules from Washington
mandating that the entire industry move in this direction, because
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I know when I opened up my first checking account, I agreed to
write checks and have money in the bank before the check cleared.
Pretty simple.

So, Professor Zywicki, in what ways do you think banks would
recoup some of their lost revenues if overdraft fees were suddenly
banned across-the-board?

Mr. ZYWICKI. Let me again emphasize that I think it is great
that there are different models of competition. Credit unions obvi-
ously are member organizations. They can have a different model
from a bank that is kind of open to all comers.

But I think what we would probably see is a reduction of free
checking, and we would see higher required monthly minimum bal-
ances. This is what the research found, that there were restric-
tions. And we would see higher bank fees, like higher monthly fees.

Mr. WILLIAMS OF TEXAS. So if we legislate away overdraft fees,
some private sector participants will simply block these trans-
actions from going through at the time of the sale, and this will
leave consumers—again, the very people we want to help, whom we
sometimes end up hurting—with fewer options, and they are left
in a pinch and do not have sufficient funds in their account.

We saw after Dodd-Frank, when the government came in with a
heavy-handed regulatory approach, debit card rewards and free
checking accounts suddenly left the market. These are tradeoffs to
all of these policies we enact in this committee, and we should not
look at outright bans on certain products that provide a necessary
service to customers.

In Texas, we have a saying that a deal is a deal. Professor
Zywicki, what are some ways we could expand consumers’ options
in the small-dollar credit space instead of this blanket big-govern-
ment ban?

Mr. Zywicki. I think that is the best way to think about this,
Congressman Williams, that first, I think the Durbin Amendment
example is a very bright cautionary tale of how this happens. So,
I would advise you to look at that.

But as I mentioned, I think things like fintech, I think greater
chartering of industrial loan banks such as Walmart potentially
getting in, earned wage access, direct deposit advance products, all
these sorts of things—more competition is the answer for these con-
sumers, more choice, rather than putting them in this bucket
where they have to either get an overdraft or a payday loan, which
is a terrible situation to be in, which is where a lot of these people
find themselves because there aren’t enough alternatives.

Mr. WILLIAMS OF TEXAS. Main Street America has been ham-
mered, and I am Main Street America. I am in the car business.
Main Street has been hammered with new regulations during
President Biden’s first year in office, and one study estimated the
true cost to be around $202 billion of regulations, and 130 million
manhours to deal with these regulations, and it is a cost that forces
businesses to hire compliance people rather than salespeople to
comply with these government mandates.

This means businesses are forced to hire more compliance offi-
cers who will be nothing but a drag on a company’s bottom line be-
cause they generate nothing. I am in a business that is totally com-
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mission. If you don’t sell something, you don’t eat. And to hire a
compliance officer, does nothing for me; it does not help.

So quickly, I know you have studied this topic extensively, so can
you give us your view of regulatory optimization? What is regu-
latory optimization?

Mr. Zywicki. That is a great point, which is this is one of the
big reasons why this hits small banks so heavily, which is every
time you enter a new business, a new line of revenue, you also
have new compliance costs that go along with it. So if you are going
to start selling insurance or something, for small banks, this is
very difficult.

Mr. WILLIAMS OF TEXAS. If you have a way to put a compliance
officer on commission, let me know.

I yield back.

Chairman PERLMUTTER. The gentleman’s time has expired.

The gentleman from New York, Mr. Torres, is now recognized for
5 minutes for his questions.

Mr. ToRRES. Thank you, Mr. Chairman.

It has become increasingly fashionable for banks and corpora-
tions to preach the gospel of equity and inclusion, but the banking
industry should do some soul searching and ask itself: What are we
to make of the racial inequity and exclusion brought on by over-
draft fees? The imposition of overdraft fees at the expense of the
poorest people of color in places like the South Bronx flatly con-
tradicts every notion of equity and inclusion. Poverty is expensive
in America, and the prohibitive expense of poverty in America can
be measured, in part, by overdraft fees.

The overdraft fee for a single transaction can be as high as $36,
which is 5 times higher than the Federal minimum wage. In 2019,
overdraft and non-sufficient funds fees generated an historic high
of more than $15 billion in revenue for the banking industry. Ac-
cording to the CFPB, overdraft and NSF fees make up two-thirds
of revenues generated by fees. Overdraft fees are so common that
1 in 11 Americans pay more than $350 a year. And even more trou-
bling, less than 8 percent of customers pay a staggering 80 percent
of the overdraft fees.

And is it fair to say, Ms. Crawford-Hicks, that those customers
are disproportionately lower-income people of color?

Ms. CRAWFORD-HICKS. It is fair to say that the overdrafts are af-
fecting people of color disproportionately. Again, in my testimony,
we are looking at 80 percent of overdraft fees from 9 percent of
those accounts.

And going back to my colleague, Mr. Zywicki’s, point about over-
draft fees not affecting low-income people, again I state that people
of color do not own the most wealth in this country. So if 80 per-
cent of overdraft fees are coming from 9 percent of the accounts,
it must be coming disproportionately from people of color.

Mr. TORRES. According to the Pew Charitable Trust, in 2016, 7
in 10 customers who repeatedly overdrafted earned less than
$50,000 a year, which is hardly high income in a place like Wash-
ington, D.C., or New York City. Nearly 25 percent of the repeat
overdrafters pay fees equal to one week or more of wages. Let that
sink in for a moment. There are 52 weeks in a year, and there are
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wage earners for whom a whole week of wages, or several weeks
of wages, are devoured by overdraft fees alone.

Is it fair to say, Mr. Sueiro, that those wage earners are more
likely to face barriers to accessing affordable and reliable credit?

Mr. SUEIRO. Yes. One of the things that we see in the FDIC re-
port from 2019 is that three answers that unbanked people gave
were associated with cost when it came to barriers to gaining entry
into the financial system.

Another report from the Center for Responsible Lending found
that a million people, roughly, were left out of the banking system
as a result of overdraft fees specifically. And then, we have seen
a lot of research showing that the high cost of banking generally
is an impediment for low-income people and Latinos gaining access
to the financial system.

Mr. TORRES. So, it is fair to say that when it comes to credit,
there is a tale of two Americas. Those with higher incomes have
access to affordable and reliable credit, and those with lower in-
comes in places like the South Bronx often have no choice but to
pursue de facto credit in the form of an overdraft, which again car-
ries a fee that is 5 times the Federal minimum wage.

Ms. Crawford-Hicks, you spoke about the closing of accounts
leading to the blacklisting of the lowest-income Americans. Can you
elaborate?

Ms. CRAWFORD-HICKS. Yes. Overdraft fees, and when you are put
in a cycle of overdraft fees, just like my husband and I were before
I was able to find a job in California, it contributes to the cycle of
when you are getting paid, most of your check is going to those
overdraft fees. So, it does lead to people being unbanked, because
if you overdraft multiple times, the bank will want to close the ac-
count, and because of these fees, people do not trust banks and de-
cide to stay unbanked.

Mr. TORRES. Mr. Zywicki, I suspect we are going to disagree on
this question, but there are banks for which the majority of their
revenues come from overdraft fees. If you are a bank for which the
majority of your profitability on which your very existence depends
comes from overdraft fees, does that strike you as a healthy busi-
ness model for a bank?

Mr. ZywicKi. Yes, I am familiar; I have seen these reports on a
couple of small banks in particular that do this. One that particu-
larly concerns me is that there does seem to be some evidence that
ever since the Military Lending Act went into effect, thereby re-
stricting access of the military to a lot of other forms of credit, they
have ended up using a lot of overdraft.

Chairman PERLMUTTER. Mr. Zywicki, I am sorry that I keep in-
terrupting you, but everybody seems to end on you, and I have to
stop you, so I apologize for that. There will be an opportunity for
the Members to submit written questions to all of you to follow up
on this kind of thing.

The gentleman from Georgia, Mr. Loudermilk, is now recognized
for 5 minutes.

Mr. LOUDERMILK. Thank you, Mr. Chairman. This is a very in-
triguing subject, and as someone who is very familiar with over-
draft fees—especially in my younger years in the military, when I
paid quite a few of those—this is an interesting subject.
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But I do want to quickly go back to some of the discussion we
have had about who is paying the overdraft fees. I will ask Mr.
Greer or Ms. Crawford-Hicks, whomever can answer this, I have
heard the numbers we are talking about, who is paying the most
fees. Are there instances that banks that are in minority commu-
nities—because some of the information I am getting kind of
sounds this way. Are banks that are in minority communities
charging a higher fee per overdraft than banks not in minority
communities? Is that what we are saying? Is that why minority
communities are paying more in overdraft, because they are being
charged more? Whomever can answer that question.

Ms. CRAWFORD-HICKS. No, that is not what we are saying. Over-
draft fees seem to be pretty standard across-the-board, except when
you are looking at credit unions.

Mr. LOUDERMILK. So, what you are saying is that minority com-
munities are doing more overdrafts than non-minority commu-
nities. Is that what we are getting at?

Ms. CRAWFORD-HICKS. Minority communities are usually low-in-
come communities, making $50,000 or less a year. And when you
are taking care of a family and you are going to the grocery store
and inadvertently overdrafting your account, yes, there is inflation.

Mr. LOoUDERMILK. Okay. Most of my life, before I got into Con-
gress, I made $50,000 a year or less. I never considered myself poor
in that aspect. And as far as overdraft, after I learned a great les-
son from that—that lesson was I went to a grocery store one time,
had a cart full of groceries that my family needed, and the grocery
store wouldn’t accept my check because I had unpaid overdraft
fees, which, to Mr. Zywicki’s point, is what a lot of what people are
using it for. But the issue I had was the expenditures I made at
the beginning of the month, because while my colleagues in the
military were bringing their lunch to work, I was eating out, I was
going out with my family. So, it was a decision I was making.

In fact, I started listening to Zig Ziglar. I don’t know if you re-
member that. Zig Ziglar had lost a whole lot of weight, and he said
that he finally decided that he was choosing to be overweight, be-
cause he never accidentally ate a double cheeseburger. Now, what
that told me is that I was making particular choices. As one of my
colleagues, Mr. Barr, said, there are people who are making those
choices, for instance, the horse traders. They are paying a lot less
in an overdraft fee than they would for a line of credit, right?

So, there is a choice function there. I am not saying that they
are having to make this choice. Yes, there are some problems with
this, and we do have to address it one way or the other, because
at the rate this Administration is driving up inflation, I imagine
this is going to get worse before it gets better.

I do like some of the things that I heard Mr. Kundert say that
they have done in their credit union, but I do have one question
to ask there. You said this did cost you some revenue when you
made your changes to overdraft fees. How did you make up for that
revenue? Did you just take that as a loss? Did you raise fees in
other areas, or did you open up more lines of revenue coming in?
How did you make up for that loss?

Mr. KUNDERT. We primarily made up for it over time by building
more efficiency into the organization. When we benchmark our op-
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erating costs to other similar size institutions, we are often in the
90th percentile for operating expense efficiency per household. That
took some time and some focus, but that is primarily how we did
it, because we have to compete on price on all of the other con-
sumer products we offer. We can’t be out of line in market—

Mr. LOUDERMILK. So, you cut costs in other areas. Okay, that an-
swers that question.

As I am quickly running out of time, Mr. Zywicki, is it economi-
cally sound to expect a private business to provide a service it can’t
afford? What is going to happen if we force banks—and I know
some banks that exclusively operate in minority communities. If we
force those banks to make changes they can’t afford, and they can’t
cut costs like the credit union has done, what is the result of that?

Mr. Zywickl. The first thing that will happen is they will have
to find fees somewhere else. The second thing is that people are
probably going to overdraft more, which probably means your
losses are going to go up as well.

Mr. LOUDERMILK. And that does put people in a spiral. I have
been in that spiral, but it was a spiral I knew I inevitably chose
to be in because people who were in the same income bracket I was
in were not having the same problem I was having. I am not say-
ing that is in every case, but we do have to consider that when we
are looking at making national changes.

And I yield back the remaining time I no longer have, Mr. Chair-
man.

Chairman PERLMUTTER. The gentleman yields back the time he
doesn’t have.

The gentlelady from Massachusetts, who is also the Vice Chair
of this subcommittee, Ms. Pressley, is now recognized for 5 min-
utes.

Ms. PRESSLEY. Thank you, Chairman Perlmutter.

Being poor in America is expensive. Millions of families and
workers are living paycheck to paycheck, struggling to make ends
meet due to unlivable wages, a lack of affordable health care, the
absence of paid leave, and many other policies which are pushing
families farther to the margins. And yet these are the very same
people, the very same families who, at their most financially vul-
nerable moments, are charged overdraft fees by banks.

Ms. Crawford-Hicks, some large banks have voluntarily reduced
or eliminated overdraft fees, but many have not. According to the
Brookings Institution, after 2021, 6 banks relied on these fees for
more than half of their net income, and 3 of those banks relied on
them for 100 percent of their profits.

Is it fair to say that this business model is based on making pov-
erty a sustainably profitable enterprise?

Ms. CRAWFORD-HICKS. Thank you, Representative Pressley, for
that question. I keep going back to this point because I want to
drive it in. I wholeheartedly agree that this business model is
based on making poverty a sustainably profitable enterprise. As I
stated in my testimony, nearly 80 percent of overdraft revenue
comes from 9 percent of accounts, with median account balances of
$350 or less, making it very expensive to be poor. And just going
back to the point that was made previously, it is not about choices;
it is about access to resources.
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Ms. PRESSLEY. Thank you, Ms. Crawford-Hicks, and certainly no
apologies needed here for being repetitive. As tired as people might
be of hearing those sobering data points, imagine how exhausting
it is to live it.

Can we really trust banks that rely on overdraft fees for a major-
ity of their income, their net income, to voluntarily reform? Or do
you agree that we need to ban overdraft and other junk fees for
good?

Ms. CRAWFORD-HICKS. I am extremely leery of financial institu-
tions that in 2020 made billions of dollars in overdraft fees at one
of the most vulnerable times in American history, to voluntarily
cease profiting from these fees. Using regulatory and legislative
intervention is imperative to protect those living on the margins
from being preyed upon by financial institutions, and just to level
the playing field for those who are being taken advantage of by
this.

Ms. PRESSLEY. Thank you, Ms. Crawford-Hicks. While I was call-
ing for, to your point, building upon that, while myself and others
were calling for overdraft fees to be abolished last year, big banks
actually raked in billions of dollars of profits from those fees. So,
can you tell us how big banks capitalize off of people facing great
and unprecedented economic hardship during this pandemic?

Ms. CRAWFORD-HICKS. Representative Pressley, speaking of so-
bering data points, according to The American Prospect, JPMorgan
Chase, for example, made $1.5 billion in revenue on overdraft alone
in 2020. And according to the recent findings from the FDIC, dur-
ing that same period, Bank of America made $1.1 billion in profits,
and Wells Fargo made $1.3 billion in profits. And in the final 3
months of 2020, when the pandemic was at its worst and deadliest,
all 3 of those banks made §300 million just in overdraft fees alone.
So, while Americans suffered through the worst wave of the worst
public health crisis in 100 years, and unemployment was sky-
rocketing, the country’s biggest banks were gouging poor Ameri-
cans for billions of dollars in punitive fees.

Ms. PRESSLEY. Thank you, Ms. Crawford-Hicks.

It is clear that because it is profitable, it certainly is not
incentivizing for them to do this on their own. So, how can we re-
form such an abusive and predatory practice that punishes people
simply for being poor? The short answer is that we don’t. We have
to abolish these practices once and for all.

Thank you, and I yield back.

Chairman PERLMUTTER. The gentlelady yields back.

The gentleman from Tennessee, Mr. Kustoff, is now recognized
for 5 minutes.

Mr. KusTorF. Thank you, Mr. Chairman, and thank you to the
witnesses for appearing today.

Professor Zywicki, I received an email from Morning Consult. It
was in February it came out, and their numbers showed in their
survey that 89 percent of consumers find their bank’s overdraft
protection valuable. Seventy-four percent of consumers who have
paid an overdraft fee in the past year likely were glad that their
bank covered the overdraft, which runs contrary, obviously, to the
tone of this hearing.
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But if I can, I would like to drill down a little bit from Congress-
man Barr’s questions to you. As it relates to an overdraft fee or a
debit card or an ATM transaction, the bank has to provide the con-
sumer with the disclosure which lists the fee for the charge for the
overdraft transaction. Is that correct? And then, the consumer has
to opt in, if I am correct, for overdraft coverage in order to be
charged an overdraft fee, at least as it relates to the debit card or
the ATM. Is that correct?

Mr. Zywicki. That is correct, yes.

Mr. KUsTOFF. And as a corollary, the consumer also can opt out
at any time. Is that correct?

Mr. Zywicki. That is correct, yes.

Mr. KUSTOFF. I am just going to ask a rhetorical question. If a
consumer can willingly opt into overdraft coverage or opt out, why
are we trying to protect consumers or employ additional restric-
tions or take away the right for them to have overdraft protection
on a product?

Mr. Zywicki. I don’t know. They can opt in, they can opt out, and
I think it is also significant, as I mentioned in my remarks, that
people who overdraft frequently actually check their balances more
often. They make more use of online banking and they kind of con-
stantly know what is going through their accounts, and they know
they are taking a chance, basically, when they make that payment.

Mr. KusTorF. Thank you.

I think, as we all know, we are experiencing the highest inflation
we have experienced in 40 years due to the economic policies and
the wild spending that the Federal Government has engaged in
over the last 12 months. The Federal Reserve reports right now
that half of the country couldn’t cover a $400 emergency expendi-
ture. And obviously, few people have the resources to turn any-
where else to get help.

In the past, we have had banks offer short-term liquidity prod-
ucts. Obviously, regulation has effectively taken a number of banks
out of this space, which means that ultimately, consumers have
fewer alternatives for emergency needs.

I came from a community bank board. Hypothetically, if you
were running a community bank, and overdraft protection were to
completely go away, how would your community bank respond, and
ultimately what would that mean for consumers?

Mr. Zywickl. I don’t know. It is very limited. As you said, every
time you try to have a new product that adds more complexity,
there are more compliance costs. The other thing we know is that
post-Dodd-Frank, community banks have already stepped back
from products they used to have, such as mortgages, because of the
regulatory costs of compliance associated with that. So, I think it
really puts community banks in a very difficult position.

Mr. KuUsTOFF. If you were a policymaker or you were in the fi-
nancial services industry, what would you do to support or to cre-
ate innovative products to try to help consumers with their short-
term needs? What else can we do?

Mr. ZywicKki. As I mentioned, I think the answer here is more
competition, more entry. As I said again, fintech industrial loan
companies, earned wage access, direct deposit advance, all of these
things I think are viable options for consumers that solve this.
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If I could say one last thing, the correlation here—and first, let
me say, I never said it doesn’t affect low-income consumers. Obvi-
ously, this affects all consumers who overdraft, but especially low-
income consumers, because it is a fixed fee. But what drives this
is credit score, and the Fed has shown that credit score is generally
not correlated with income and it is not correlated with demo-
graphic factors such as race. It is a credit score issue, not a race
or income issue, once you control for credit score in that sense. I
am not talking about some of the things they are talking about.
But I just wanted to make that very clear.

Mr. KusToFF. Thank you.

Mr. Chairman, I yield back.

Chairman PERLMUTTER. The gentleman yields back.

I think we have three more Members to ask questions, so I am
going to go to Mr. Rose first, then Mrs. Maloney, and then, Mr.
Timmons.

The gentleman from Tennessee, Mr. Rose, is recognized for 5
minutes.

Mr. ROSE. Thank you, Chairman Perlmutter and Ranking Mem-
ber Luetkemeyer, for holding this hearing, and thank you to our
witnesses for being with us today.

The CFPB under Director Chopra continues to assert that the fi-
nancial services industry is not competitive and is using this as a
premise to justify an extremely aggressive rulemaking agenda.

Yesterday, CFPB Program Manager Joe Valenti published a blog
post stating that, “Overdraft fees are among the kinds of junk fees
that far exceed what it costs the institution to provide the associ-
ated product or service and do not appear to be subject to competi-
tive forces.”

Professor Zywicki, would you describe the market for overdraft
products and other short-term credit as competitive? Or do you
agree with this blog post from the CFPB?

Mr. Zywickl. I think it is competitive. It could be more competi-
tive. We know, for example, in States that outlawed payday loans,
what happens is NSF fees go up, bounced checks go up, overdraft
fees go up, right? When you take away competition from banks,
they make more money off of overdraft fees and NSF fees. So, I
think the corollary is more competition for banks. There is already
competition, but more competition, I think, would be the path I
would pursue here.

Mr. ROSE. The Biden Administration seems to think that regula-
tion, not market forces, drives competition. This was made espe-
cially clear in President Biden’s 2021 Executive Order on pro-
moting competition in the American economy.

Professor Zywicki, do you think more regulation from the CFPB
is the solution to increasing market competition?

Mr. Zywicki. No, unfortunately, regulations usually reduce com-
petition rather than increasing it, at least the way that it has been
transpiring.

Mr. ROSE. Professor, you previously served as the Chair of the
CFPB’s Task Force on Consumer Financial Law under Director
Kraninger. The task force identified recommendations for improv-
ing competition, including studying ways to ease changing accounts
between financial institutions, avoiding the anti-competitive bar-



32

riers to entry, and studying the cost of lending in key product mar-
kets. Could you describe some of the task force’s work on these
issues?

Mr. Zywickl. Thank you, yes. We have a number of recommenda-
tions that go to this, one that was mentioned earlier. I really be-
lieve that faster payments should be something that we should
push on, but also bank account portability, as you said, greater
fintech. We also talked a lot about credit scores, and I think one
opportunity is to make greater use of alternative financial data to
look at other sources rather than traditional credit scores in deter-
mining who is a good risk and the like. So, I think there is a lot
of room for innovation in this market to put more competitive pres-
sure on banks to do better, to create bank account portability, open
banking, and a lot of things that would cause them to be more re-
sponsive to consumer demands.

Mr. ROSE. Could you drill down a little on the banking account
portability question and what sorts of approaches you would rec-
ommend or would like to see implemented there?

Mr. Zywickl. The details of that, I think, still need to be worked
out, but the model is obviously cell phone portability, which has
been very popular. You can change your cell phone carrier while
keeping your same number. Right now, it is very difficult to change
bank accounts. It is really just a pain because you have to deal
with trailing checks and that sort of thing. So, I think trying to
work through the regulation and the process would facilitate bank
accounts, because right now, people can change credit cards very
easily, for example, which drives a lot of competition in the credit
card market. But when it comes to bank accounts, they are very
sticky, and banks make them more sticky. Rather than facilitating
competition, if a bank wants new accounts, rather than trying to
track them, it seems like they just buy another bank, right? So, we
consolidate the industry, we are getting more, and the like. I think
that would be something that would be worthy of study by the Fed
and others for how to improve bank accounts, and make it easier
to switch bank accounts.

Mr. ROSE. Thank you.

In the last seconds I have, I want to just relay an anecdote from
one of my bankers back in my district whom I was having dinner
with a few weeks ago, and he related to me that one of his cus-
tomers—and this is kind of following on what Representative Barr
said earlier—an elderly lady, on a limited income, perpetually came
up short at the end of the month, and so essentially, once a month,
she overdrafted.

She came to the bank and she said, “Please, whatever you do,
don’t take away my overdraft capability.” And I think it under-
scores that this oftentimes provides a needed outlet for many bank-
ing customers.

Thank you, Mr. Chairman. I yield back.

Chairman PERLMUTTER. The gentleman yields back.

I was mistaken. Mr. Timmons, you are going next. So, I am going
to yield to the gentleman from South Carolina, and then we will
close with Mrs. Maloney from New York.

The gentleman is recognized for 5 minutes.

Mr. TimMmoONS. Thank you, Mr. Chairman.
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Professor Zywicki, since Dodd-Frank passed, how have commu-
nity banks across the country generally fared?

Mr. Zywicki. They have not fared well. As you know, the bank-
ing industry has become more consolidated, and community banks
have shrunk.

Mr. TimmoNSs. What about the regional banks?

Mr. Zywicki. The regional banks have tended to constrict also.
The big banks have gotten bigger. The too-big-to-fail banks have
gotten even bigger.

Mr. TIMMONS. Generally, who bears the brunt of proposals such
as the Maloney overdraft bill, what types of institutions?

Mr. Zywickl. In the short run, small banks bear most of the
brunt, for the reasons we have talked about.

Mr. TiMMONS. And Federal requirements, Federal regulations are
largely more challenging to comply with when you are a smaller
bank. Is that fair?

Mr. Zywicki. That is right. To hire another 150 lawyers at Citi
is a rounding error. To hire one more compliance officer at some
small bank could be the difference between profitability and not.

Mr. TIMMONS. And they are already struggling with things like
cyber security, where they are trying to invest appropriately, and
that is a huge line on their balance sheet. So, it is fair to say that
if you are a small bank in this country post-Dodd-Frank, it has
been challenging, and you are barely getting by?

Mr. Zywickl. That is an understatement.

Mr. TiMMONS. Thank you.

I am confused about what exactly we think we are accomplishing
with this hearing and the Maloney bill. It is obvious to me that this
is just another onerous mandate for smaller financial institutions
like community banks and credit unions, especially given that con-
sumers already have to opt in for overdraft protection and can opt
out at any time. On top of this, a recent survey from Morning Con-
sult shows that 89 percent of consumers value their bank’s over-
draft protection, and even 74 percent of individuals who have been
subject to an overdraft fee over the last year were glad their bank
covered the payment.

Professor, if consumers no longer had access to overdraft protec-
tion through their financial institutions, what recourse would they
have?

Mr. Zywicki. They would either be forced to not be able to pur-
chase things that they need, or they would have to turn to some
less attractive alternative, usually payday loans, because, as we
talked about, credit cards aren’t available for these people.

The other thing we know is that occasional overdrafters and fre-
quent overdrafters are different categories. You can get a fee waiv-
er, especially if you are an occasional overdrafter. An important
point that Michael Flores found is that low-income consumers are
more likely to get fee waivers than people with higher levels of de-
posits. There are other things going on in people’s relationships
with banks if they are occasional overdrafters versus frequent over-
drafters.

Mr. TIMMONS. I remember long ago, I had challenges with this.
My first debit card didn’t really—I wasn’t very good with my
money at a certain point in my life, my entire life. But my question
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is this, how often do people get the benefit of overdraft protection
and it changes their day and their week, instead of the alternative,
which is to be declined and be unable to do something at gas sta-
tions or grocery stores? There are oftentimes when if you are not
able to get the benefit of your overdraft protection, it could be very
problematic.

Mr. Zywicki. And that is the fundamental problem here, Con-
gressman Timmons, which is taking away people’s options isn’t
going to resolve the problem, right? Taking away the supply of
overdraft protection isn’t going to take away the demand, because
people still have a lot of bills they need to pay, a lot of necessities
that they need to pay for, and that is the fundamental problem
here, or the fundamental difficulty, which is, what happens to
these people if you take it away? And based on what I can tell, the
options are even less attractive than the ones they have now, espe-
cially given that they seem to be using it—heavy overdrafters at
least—knowingly. They have opted in, they are monitoring their
balances, and they understand basically what they are doing here,
but they don’t have better options available to them.

Mr. TiMMONS. Thank you.

This hearing’s proposal is just another example of my colleagues
across the aisle thinking that they know what is best for the Amer-
ican people. They want to run our lives because they don’t think
that we are capable of making correct decisions. This proposal re-
moves choice and options for consumers in the name of protection,
but it is really just another way to impose the will of my colleagues
across the aisle on the American people.

Thank you, Mr. Chairman. I yield back.

Chairman PERLMUTTER. The gentleman yields back.

I was mistaken again. Mr. Foster has arrived, and we will let
hlim ask his questions for 5 minutes, and then Mrs. Maloney will
close.

Mr. Foster is recognized for 5 minutes.

Mr. FOSTER. Thank you, Mr. Chairman.

I find it interesting that many banks and credit unions are al-
ready making changes to overdraft policies. According to the CFPB,
since September 2021, nearly half of the 20 banks that collect the
most overdraft fees have announced that they will eliminate the
fees altogether. I think this sort of behavior is likely to continue
as we move to a high-interest-rate environment where you actually
have alternate sources of income for banks and they won’t depend
on reordering things and so on to generate overdraft fees.

Several of these have already eliminated, as I mentioned, the
overdraft fee programs in place. Chris Leonard, the CEO of Veloc-
ity Solutions, an overdraft and compliance management company,
has asserted that overdraft fees should not be jettisoned com-
pletely, saying that many consumers actually like having the op-
tion, although I imagine very few like having the things reordered
to maximize those fees.

In reality, most of these fees are incurred because people are
simply unaware that their account is too low and that they are
about to incur a charge. Then, unfortunately, they get their cup of
coffee or pay for parking and they are handed a $30 or $40 fee to
complete the $5 transaction.
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And seeing as most accounts are rectified very quickly, the short-
term financing option seems wildly unappealing from a consumer
financial standpoint.

I am personally very glad to see that competition among the
banks has driven this trend to modify or eliminate these fee ar-
rangements. So my question, I guess to all of the witnesses, is that
someone has to be the first to eliminate overdraft fees in their
checking products. Is this just a reaction to a wildly popular con-
sumer idea, or are there other factors influencing the change across
the industry, such as, for example, moving to a higher interest rate
environment?

Mr. GREER. Congressman, we have been talking about protection,
and we have been talking about fees. Those two are different
things. People can opt into protection, get an expense covered
through credit, and then also charged a fee. There are banks that
do that. Wells Fargo is one of them, for example. Then there are
people who can opt out, and then what they get is an insufficient
funds fee even though the transaction [inaudible]. There has been
a lot of conversation about protection and fees, and I just want to
say that those things are two different things in the financial sec-
tor.

As far as industry-wide, again, I think we have to recognize that
particularly people of color are low wealth, and not having access
to credit is one of the things that drives low wealth. Not having ac-
cess to predictable income that allows them to build assets is an-
other. And to strip that money out of their accounts through things
like fees has implications beyond whether or not they are able to
buy a cup of coffee.

Mr. SUEIRO. To your question, Congressman, about what has
caused some banks to make these changes, in the middle of last
year, around the middle of last year, Ally Bank and Chime, which
are online banks, made announcements that they would eliminate
fees or reduce overdraft fees, so that has put pressure on other
banks to follow suit. And then late last year, Director Chopra of the
CFPB also made an announcement that the CFPB would focus
more on junk fees and on overdraft fees specifically. So, I think the
combination of the two things also, in addition to consumers saying
that they want overdraft protection and overdraft fees reduced, has
led to these changes.

Mr. FosTER. Ms. Crawford-Hicks, do you have any comments
about what is driving this and how much we can expect it to con-
tinue without more intervention by the government?

Ms. CRAWFORD-HICKS. I think my colleagues summed it up beau-
tifully in terms of what is driving it, and I just wanted to home
in on the point that fees and protection are different things. We are
not saying to end overdraft protection. We are just saying that
these fees, as Representative Maloney points out in her bill, should
be reasonable and proportional to what it costs the banks to actu-
ally take care of the overdraft.

Mr. FOSTER. Mr. Kundert, can you talk about how your credit
union was involved in this process?

Mr. KUNDERT. Yes. In my written testimony, I covered it in great
detail, but we reformed our practices in 2010 in response to the
Regulation E update, and then, last year, reduced our fee to $5.
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Definitely, there is change happening in the industry. Prior to
2020, you might have questioned, is there competition? There
wasn’t much evidence of it, but things are changing now. They
changed in the last year. How much of it is concern over regulatory
scrutiny, and how much is competition, I couldn’t sort out right
now. I think time will reveal that.

Chairman PERLMUTTER. Mr. Kundert, I am going to interrupt
you this time. The gentleman from Illinois’ time has expired.

I will now recognize the gentlelady from New York, Mrs. Malo-
ney, for 5 minutes for her questions.

Mrs. MALONEY. Thank you, Chairman Perlmutter. And may I ex-
press how sad I am that you have decided to retire. Today’s hear-
ing shows your focus on protecting consumers, and your focus on
affordable housing. You will be deeply missed. I thank you for hav-
ing this hearing, as well as the ranking member.

There was a report that came out from the CFPB which showed
that in 2019, consumers paid over $15 billion in overdraft fees.
Granted, some people opted in, and I am not trying to take away
an opt-in. I think an opt-in should be there if they want it. But too
often, people are caught in tricks and gimmicks and unfair, decep-
tive practices that force them, really, into overdraft fees, such as
reordering the priority of your fees so that your rent check comes
first. I know constituents, some of whom pay $200 in overdraft fees
they didn’t even know they had overdrafted. They didn’t know that
the bank took their rent check and put it before their coffee or
their sandwich, and it racks up. So, my bill tries to cut down on
these unfair and deceptive practices.

I have here a report from the CFPB that I requested, and there
are many, many people who have taken steps to change the over-
draft fees, to eliminate them in some cases, or to lower them in
some cases. But I have been studying this since 2009, when I put
my bill in, and it is confusing to me because everybody is doing
something different. Everybody is doing something different, and I
applaud their efforts. But if I were a consumer, and I am a con-
sumer, it is very confusing.

So, my question to Mr. Greer, Ms. Crawford-Hicks, Mr. Kundert,
and Mr. Sueiro, is, do you think consumers would benefit by at
least, at minimum, having some baseline level of protections for
overdraft practices such as my bill?

Let’s start with you, Ms. Crawford-Hicks, yes or no?

Ms. CRAWFORD-HICKS. Absolutely.

Mrs. MALONEY. Thank you.

Mr. Kundert?

Mr. KUNDERT. Yes, I do.

Mrs. MALONEY. Okay. Mr. Sueiro?

Mr. SUEIRO. Yes.

Mrs. MALONEY. Mr. Greer?

Mr. GREER. Yes.

Mrs. MALONEY. Okay. That’s great; you all agree on that.

Do you think those protections should include common-sense lim-
its on the number of overdrafts that are allowed per month, im-
proved transparency so people understand what is happening, and
banning banks from reordering transactions to maximize the num-
ber of overdraft fees for people?
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Let’s start with you, Mr. Greer.

Mr. GREER. Yes, I think it should.

Mrs. MALONEY. And let’s just go down the line. Ms. Crawford-
Hicks?

Ms. CRAWFORD-HICKS. Yes.

Mrs. MALONEY. Mr. Sueiro?

Mr. SUEIRO. Yes. It depends on what that looks like, and we
agree that some people would definitely want overdraft protection.
But, yes, we agree with that.

Mrs. MALONEY. That is exactly what my bill does. It allows peo-
ple, if they want the overdraft protection, to opt in. That is one of
the requirements of the bill, that people be notified that if you
want this protection, you opt in. But too often, I hear from my con-
stituents that they bought a loaf of bread, $35; a cup of coffee, $35;
a newspaper, $35; and some, at the end of the weekend, because
they didn’t know they had overdrafted, will have $200 in fees. I
would say that is unfair and deceptive and extremely hard on some
of the most-vulnerable in our society.

Now, from your perspective, Ms. Crawford-Hicks, do you think
someone should be charged $35 for a $2 cup of coffee?

Ms. CRAWFORD-HICKS. No, especially if they didn’t know they
overdrafted.

Mrs. MALONEY. Right.

Mr. Sueiro?

Mr. SUEIRO. I agree, 100 percent.

Mrs. MALONEY. Okay.

And Mr. Greer and Mr. Kundert?

Mr. GREER. No.

Mr. KUNDERT. No.

Mrs. MALONEY. Okay, a no. You have gone down to a $5 cup of
coffee, and that is a movement in the right direction. But every-
body has something different here.

Mr. KUNDERT. Actually, no. We have a de minimis so that no
overdraft would be incurred for anything less than $10, and we
don’t permit overdrafts from debit card use.

Mrs. MALONEY. But as you see, everybody has a different pro-
posal. I would like to suggest, since the CFPB was referenced sev-
eral times during this hearing, that we invite the Director of the
CFPB to come in for some clarification on this. I do have a bill that
I have had in for a number of years, the Overdraft Protection Act,
which is common sense. Some of the panelists today have endorsed
it. It has common-sense practices that protect the consumer. I, for
one, would like to see that $15 billion kept in the pockets of some
of our most-needy residents, and not going to unfair, deceptive, and
manipulative overdraft fees.

My time has expired.

Chairman PERLMUTTER. The gentlelady’s time has expired.

CFPB Director Chopra is going to testify in front of the Full
Committee next month, so we will have an opportunity to discuss
this with him then.

Do you want to introduce that chart into the record?

Mrs. MALONEY. I would like to introduce it into the record, and
I am going to have it up on my website, and I think we should put
it up on the website of the committee.
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Chairman PERLMUTTER. Without objection, it is so ordered.

Mrs. MALONEY. It is very confusing, but I applaud Wells Fargo,
JPMorgan Chase, Bank of America, TD Bank, Citi Bank—

Chairman PERLMUTTER. Okay, it is in the record.

[laughter]

Mrs. MALONEY. There are about 13 banks that have come out
and curbed them in some way or another, but each one has done
it differently. No one has done it the same way.

Chairman PERLMUTTER. Okay, we got it. The gentlelady’s time
has expired. We will introduce your chart into the record.

I want to thank the witnesses, and I want to thank all of you.
The discussion about fees versus protection is very important, to be
able to make that distinction. I appreciate everybody’s testimony
here today.

The Chair notes that some Members may have additional ques-
tions for these witnesses, which they may wish to submit in writ-
ing. Without objection, the hearing record will remain open for 5
legislative days for Members to submit written questions to these
witnesses and to place their responses in the record. Also, without
objection, Members will have 5 legislative days to submit extra-
neous materials to the Chair for inclusion in the record.

Thank you all very much for your time, for your testimony, and
for your patience with us.

With that, this hearing is adjourned.

[Whereupon, at 12:03 p.m., the hearing was adjourned.]
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Elyse Crawford-Hicks
Written Testimony
House Financial Services Subcommitiee Hearing on Overdraft Fees

Thank you and good morning Chair Perlmutter, Ranking Member Luetkemeyer and the members
of the subcommittee. As a proud former military spouse of a Spc. in the United States Army, [
know first-hand that running a household on military pay can be quite difficult for Jower enlisted
personnel. Every month, my husband, who had opted into overdraft protection at one of the top
20 big banks, watched his pay be eaten up by $35 overdraft fees. A cycle that continued
pavcheck after paycheck until 1, a DC licensed attorney who was stationed in California, was
able to find employment after jumping through strenuous licensing requirements for the state.

My husband and I are not alone. Overdraft fecs are paid the most by the people who can least
afford them. These are high fees that, (1) bear no relationship to the costs banks incur in covering
overdrafts, (2) have the potential to explode into hundreds of dollars in fees; and, (3) can be near-
impossible to avoid for people living paycheck to paycheck.

According to research from the CFPB, overdraft fees have become a cash cow for financial
institutions. In 2019 banks and credit unions charged more than $15 billion in overdraft and
non-sufficient fund (“bounced check”) fees, with these fees making up a particularly large
portion of smaller banks’ net profits. This money is mostly made off the backs of some of
America’s most financially vulnerable families, disproportionately affecting communities of
color.

Overdraft fees are a penalty for being poor or financially insecure. Nearly 80 percent of
overdralt fee revenue to banks comes from 9 percent of accounts. The median account balance of
this group is less than $350.

1t can be extremely challenging for people with low balances to avoid being hit with an overdraft
fee. The timing of when debits and credits are posted to a checking account is opaque,
complicated, and out of the consumers’ control, and in the past some banks have changed the
order of certain transactions so they debit from largest to smallest to increase the number of
overdraft fees triggered.

Overdraft fees should not be used as a high-cost form of credit and should be eliminated or
returned to an occasional courtesy for covering a check or preauthorized electronic payment.
Banks should be allowed to impose no more than six overdraft fecs a year. Beyond that, they
should cover overdrafts through overdraft lines of credit with a reasonable interest rate instead of
a huge overdraft fee.

U CFPB research shows Banks' deep dependence on overdraft fees. Consumer Financial Protection Bureau. (2021,
December 1). Retrieved March 29, 2022, from https://www.consumerfinance. gov/about-us/newsroom/cfpb-
research-shows-banks-deep-dependence-on-overdraft-fees/

: CFPB research shows Banks' deep dependence on overdraft fees. Consumer Financial Protection Burean. (2021,
December 1). Retrieved March 29, 2022, from https://www.consumerfinance. gov/about-us/newsroom/cfpb-
research-shows-banks-deep-dependence-on-overdraft-fees/
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Unexpected and high fees like overdraft fees are often cited as a reason for a formerly-banked
person to no longer have a bank account; when a bank hits a negative balance with repeated
overdraft fees, it can make it impossible for the consumer to recover, so the bank will close the
account. When the account is closed, the financial institution submits the customer’s name to a
database that acts like a blacklist, which can prevent the customer from opening a new account
elsewhere for several years.

Among people with checking accounts, Black and Latino Americans are more likely than
white Americans to incur overdraft fees.’ It is wrong that a person who is struggling to get by
get exploited with a surprise $35 fee just because they inadvertently overdraw their account
while buying milk. ($35 is a typical fee).

Some banks have made significant changes to their overdraft programs, with a small number
climinating all overdraft fees, others getting rid of their non-sufficient fees, and some making
more modest changes like 24-hour grace periods. While this is positive for these banks’
customers, these measures are insufficient by themselves. We need financial regulators to
take decisive action to stop abusive overdraft fees at all financial institutions and to prevent them
from coming back.

Harmful overdraft practices remain a systemic problem that policymakers should address.
Unless fair, legally binding rules for overdraft are established, abusive fees will remain. We also
need to look out for new “fintech” forms of overdraft fees, like fees hidden as purportedly
voluntary “tips.”

Solutions

We urge representatives to co-sponsor and support Representative Maloney’s Overdraft
Protection Act (H.R. 4277) and Senators to support Senator Booker’s Stop Overdraft
Profiteering Act (S. 2677). These bills would cap the number of overdraft fees at one per month
and six per year, while allowing additional overdrafts to be covered through overdraft lines of
credit or transfers from linked accounts; limit each overdraft and NSF fee to an amount that is
“reasonable and proportional” to financial institutions’ costs in the overdraft coverage; require
consumers to opt in to any overdraft coverage; and prohibit banks from reordering of
transactions to maximize overdraft fees. S. 2677 also prohibits overdraft fees on debit card and
ATM transactions. Might add something about the sign on letter

We urge the CEPB to use its rulemaking authority to end abusive overdraft fee practices and to
ensure that consumers are safe at every bank and credit union. We also urge the other federal
financial regulators — OCC, Federal Reserve, NCUA, and FDIC - to use their supervision and

3 Greene Director, W. by M., Greene Director, M., & Arves Manager, S. (2021, September 3). Amid resurgence of
interest in overdraft, new data reveal how inequitable it can be. Financial Health Network. Retrieved March
29, 2022, from https://finhealthnetwork.org/amid-resurgence-of-interest-in-overdraft-new-data-reveal-how-
inequitable-it-can-be/
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other authorities to address this problem. And we urge members of Congress to highlight the
importance of action by these regulators. All regulators must also pay attention to emerging
forms of evasion and abusive overdraft practices.

Thank you for inviting me to testify. I would be happy to answer your questions.
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U.S. House Financial Services Committee
Subcommittee on Consumer Protection and Financial Institutions

“The End of Overdraft Fees? Examining the Movement to Eliminate the Fees Costing
Consumers Billions”

Mar 31, 2022

Thank you, Chairman Perlmutter, Ranking Member Luetkemeyer, and Members of the
Subcommittee for holding this important hearing to examine the movement to eliminate overdraft
fees—which are costing consumers billions of dollars—and for the opportunity to testify before you
today. My name is Jeremie Greer and I am the Co-Founder and Co-Executive Director of Liberation
in a Generation (LibGen).

1 am here today on behalf of Liberation in a Generation. LibGen is a national movement organization
and was founded in 2018 to build the power of people of color across the country to transform the
economy—who controls it, how it works, and most importantly, for whom it works for. We bring
together a stakeholder group of advocates, community organizers, economists, and other proven and
emerging thought and movement leaders of color from across the country, to build a Liberation
Economy, within one generation.

We believe that it is possible to create an economy where all Black, Indigenous, Latinx, Asian and
Pacific Islander people can thrive. To accomplish this, we are fighting to dismantle what we call the
oppression economy. Historically and even more prevalent today, elite institutions use racism and
discrimination as a tool to expand their power and wealth, all while suppressing the economic power
of communities of color and other marginalized groups. These elite institutions that control resources
use that control to change the rules of our economy in their favor, which continues the cycle of profit.

Overdraft Fees Negatively Impact Consumers

Financial institutions across the country, large or small, have the ability and authority to unburden
their customers with junk fees such as overdraft charges—the question is whether they have the will
to do it. Each year, banks take in billions of dollars in revenue from overdraft fees. Not only are
overdraft fees opaque and manipulative, they have a tremendous impact on customers from
communities of color, rural, and low-wealth communities. This is money made off the backs of
people who are already struggling to make ends meet.

With billions of dollars flowing from consumers to financial institutions under the guise of junk fees,
consumers need protection now more than ever. In the fourth quarter of 2021, commercial banks and
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savings institutions collected over $72 billion or thirty six percent of their income from fees.! These
fees—which include overdraft fees, nonsufficient funds (NSF) fees, multiple fees per day, and
extended or sustained overdraft fees—have become core parts of the standard business model used
by financial institutions. Typically, banks charge $34 per overdraft or NSF transaction.? By law,
banks are supposed to get a consumer's consent before charging them an overdraft or NSF fee. This
places an undue burden on consumers to opt into overdraft protection. If a consumer has overdraft
protection, the financial institution usually charges an overdraft fee while covering the
transaction—even if it puts consumers in the negative. If a consumer lacks overdraft protection,
financial institutions may not cover the transaction but still extract an NSF fee from consumers who
choose to overdraw. Either way, banks will profit. What's even more concerning is that overdraft
protection does not protect consumers from excessively high charges. As the Consumer Financial
Protection Bureau (CFPB) reported, consumers who opted into protection paid seven times more in
overdraft and NSF fees. Under the predatory business model of these financial institutions,
consumers have no recourse. These fees are unreasonably high because financial institutions rely on
them to entrench their wealth and that burden disproportionately falls on customers who cannot pay.

Overdraft and NSF fees are also used to prey on the consumers that need protection the most. About
nine percent of consumers account for almost eighty percent of overdraft revenue and nearly half of
all overdrafts are made by parents with children under the age of 18, which make up twenty seven
percent of the adult population.>* In the midst of the pandemic, communities of color paid over $4.5
billion in overdraft fees alone.” Black families paid over $800 million on fees for checking account
maintenance, money orders and check cashing, while Hispanic families spent $1.1 billion on those
services in 2020. These payments came from the same communities that have higher cost burdens,
rates of evictions, and unemployment.®™* As millions of consumers “bounce out” of the financial
system following the closure of their accounts due to excessive overdrafts, one-third of households
without a bank account have identified high fees as a reason for remaining unbanked.”'® This

1
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® Campbell, Dennis, F. Asis Martinez-Jerez, and Peter Tufano, 2012, Bouncing Out of the Banking System: An
Empirical Analysis of Involuntary Bank Account Closures, Journal of Banking & Finance, 36(4): 1224-1235.
19 Federal Deposit Insurance Corporation (FDIC), 2020, How America Banks: Household Use of Banking and
Financial Services, 2019 FDIC Survey.
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affliction is particularly relevant for Black households, where nearly half—forty eight percent—are
underbanked."" Over time, this disparity can cost these families nearly $40,000 in fees." It is
unsustainable for these families to shoulder excessive fees on top of navigating their daily expenses
and a banking system that works to exclude them.

Lastly, these fees operate like an abusive form of high-cost credit. Overdraft and NSF fees allow
consumers to have a negative balance while incurring a large overdraft fee. The problem with this is
that these fees are connected to debit transactions which are the primary way in which consumers
make payments from their checking accounts. While these fees give consumers a way to borrow and
cover expenses, in no way are these fees better than payday loans—which are largely regarded as
deceptive and abusive. To put into perspective, a CFPB study found that the majority of overdraft
fees were incurred on transactions of $24 or less and were repaid within three days, meaning that if a
$34 overdraft fee were charged as a loan, it would have an annual percentage rate (APR) of 17,000
percent. By comparison, payday loans typically yield a six hundred percent APR."* Overdraft and
NSF fees go far beyond what should be accepted in a fair and inclusive financial market.
Furthermore, almost seventy percent of all consumers who paid debit card overdraft fees were not
aware that they could have their debit transactions declined at no cost.'* This lack of transparency
underpins the need for reform. Financial institutions use these opaque and manipulative tactics to
reinforce fees and take advantage of consumers.

Policy Solution and Recommendations

With consideration to everything I have mentioned in my testimony, it is important that I
acknowledge that there is no one-size-fits-all solution or magic bullet when it comes to addressing
the harms of overdraft and other associated bank fees. We must ensure that financial institutions are
held accountable for the predatory ways they assess fees—especially as it pertains to members of
communities that have historically been the targets of these fees.

It is the recommendation of Liberation in a Generation that Congress and the Biden-Harris
administration:

o Encourage financial institutions to cease targeting consumers with predatory fees like
the ones associated with overdrafting an account-bringing an end to junk fees
altogether. We have seen some financial institutions take this crucial step but this has not
been adopted by banks en masse. Without pressure from Congress and the administration, we
are leaving it up to banks to self regulate and continue to bring large amounts of revenue on
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the backs of predominantly low-wealth consumers. Just in March, we have seen one of
largest banks in the country, Citigroup, announce that they will end their overdraft fees for
customers—calling it a focus on financial inclusion.'® Citi’s announcement comes after
Capital One announced it would eliminate their bank overdraft fees in 2022. This appears to
be a step in the right direction but true progress can not be realized until both large and small
financial institutions completely get rid of these junk fees that continue to earn them billions
of dollars in revenue.

o Work to pass federal legislation to enshrine protections for consumers against overdrafit
and junk fees. Congress has a lot of power to stop the greed and enormous profits that
financial institutions receive from preying on the most economically vulnerable people in the
country. The gridlock in Congress cannot stop members from passing meaningful legislation
that people across the country desperately need, especially in the midst of the pandemic and
rapidly growing inflation.

In addition to completely ending overdraft fees and other junk fees associated with bank accounts, it
is imperative that the dual financial system that we have in this country is addressed. Predatory
practices, products, and services thrive because financial institutions have decided to exclude many
consumers of color, rendering them without access to safe, secure, and affordable products and
services. This can include things products and services such as: loans (e.g., vehicle, payday,
rent-to-own, higher education, mortgage, etc.), account fees (e.g., overdraft, minimum deposit and
balance), debt collection practices that exploit the financially vulnerable, prepaid cards, and
discriminatory insurance practices. These services have exorbitantly high interest rates, fees, and
terms that make repayment difficult. In order to end this dual financial system, Congress needs to
work with the appropriate agencies to ban all predatory financial products and services. An example
of this would be protecting the Consumer Financial Protection Bureau and expanding the agency's
power to regulate in this regard.

Conclusion

We are at a crucial moment in the country’s financial history. For far too long, banks have relied on a
revenue stream from overdraft fees that has come at the expense of the consumers they are entrusted
to serve. It is critical that Congress and the Biden-Harris Administration work to ease the burden that
consumers bear by being charged bank fees such as overdraft fees.

Chairman Perlmutter, Ranking Member Luetkemeyer, and Members of the Committee, I appreciate
the opportunity to testify before this Committee to share my views and I am happy to answer any
questions.

L)
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Examining the Movement to Eliminate the Fees Costing Consumers Billions”

March 31, 2022

Chairman Perimutter, Ranking Member Luetkemeyer, and honorable members of this Subcommittee,
thank you for this opportunity to present testimony on behalf of my organization, the UW Credit Union,
at this hearing on the vital topic of the movement to reduce or eliminate overdraft fees.

About UW Credit Union

UW Credit Union is a Madison, Wisconsin based credit union serving approximately 310,000 member
consumers primarily located in the Madison and Milwaukee areas. As of june 30, 2021 UW Credit Union
ranked 10th among federally insured depositories reporting Wisconsin branch deposits. With assets of
approximately $4.8 billion, we have made it a focus to provide our members with affordable checking
account services, supporting approximately 244,000 checking accounts. In humber of checking accounts
reported, we rank 39th among all federally insured credit unions in the U.S. as of September 30, 2021.7
As a consumer-focused financial institution, we advanced more than $1 billion in consumer credit and
approximately $2 billion in residential mortgage credit in 2021.

Small Dollar Loan Options

In addition to auto loans, credit cards, student loans, and home equity loans, we also provide members
with small-dollar credit products. These include our Reserve Lines of Credit, which are obtained with an
application and can be linked for overdraft protection, and Paycheck Advance, which is a revolving line
of credit up to $500 that acts as a short-term, emergency loan without the usual credit check or loan
application process. Even with these types of small-dollar credit loan options, we believe an
appropriately structured and priced overdraft program provides a valuable source of small-doliar credit
to our members.

As a not-for-profit credit union, we believe our mission is to improve the financial well-being of our
members. This mission led us to introduce account overdraft services more than 20 years ago to provide
a means for paying member withdrawal requests rather than rejecting them. it has also led us to revise
our practices as consumer use and our understanding have evolved. This included significant changes in
our overdraft practices in 2010 and again in 2021.

Introduction of Overdraft Program

in 2001 we implemented a program in which the credit union would pay account overdrafts for
members within the parameters of the program rather than return items for non-sufficient funds. The

* Call report data published by the National Credit Union Administration (NCUA), September 30, 2021,
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program provides between $200 and $600 of discretionary overdraft advances based on the type of
checking account.

We viewed the program positively for our members as it advanced funds in the form of a negative
checking account balance and helped the member avoid downstream costs they would incur from a
bounced check or returned ACH debit. While internet-based online banking access had been introduced
by 2001, most consumers at that time still relied on their own check register and monthly paper
statements and account notices sent via U.S. mail to track their account balances. We initially
conceptualized the program from the standpoint of preventing a member from inadvertently bouncing a
check as a result of an inaccurate account balance in the member’s check register. From the inception of
the program, we intentionally did not approve one-time debit card transactions that would result in the
creation of overdrafts. We reasoned that these potential overdrafts were preventable, and therefore
didn’t save the member the time and expense of dealing with a returned check.

Over the years we observed an increase in the use of the overdraft program even as the expansion of
online tools made it easier for our members to keep track of their account balances. In hindsight, we
believe members began to utilize the program to meet short-term financial needs. Today we understand
the growing income disparity that was developing in the early 2000s, followed by the Great Recession in
2008 and 2009. In summary, we observed growing utilization of the program by our members.

Program Reform in 2010

When the Federal Reserve published an update to Regulation E in 2009, it led us to re-examine our
overdraft program. By that time, we had nine years of experience with the program and how it was
being used by our members. About that time, too, a number of consumer groups were questioning the
value of some overdraft programs and reinforcing the notion that overdraft fees most often fall on those
least able to pay them. As a result, we again reviewed our overdraft program and made changes
consistent with our mission to improve the financial well-being of our members.

We set our systems not to charge a fee if the account is overdrawn by only a de minimis amount (up to
$10). Then we set a limit of one fee per day, so if four checks bounced in a single day, for example, we
would charge only one fee, not four. We also affirmed to our membership that we would not ask them
to opt-in to pay overdraft fees related to one-time debit card transactions. We do not authorize debit
card transactions when the account does not have the funds available. Finally, we do not add any
additional daily fee for an account lapsing into a negative status (fee stacking). Prior to the revised
Regulation E taking effect in 2010, many financial institutions were asking their customers to opt-in to
pay debit card overdraft fees. Our approach stood apart as noted in a February 2010 New York Times
story, "Banks Apply Pressure to Keep Fees Rolling In."? We also began to publish on our website a plain
language summary of all of our account overdraft practices.

We thought these changes were in the best interest of our members, and in fact, we saw a significant
decline in overdraft fee income after these changes were made. Following these changes, we averaged
about $12.50 per checking account per year in overdraft and nonsufficient funds (NSF) fees when we
understood the industry average was about $80 per account per year.

2 Andrew Martin and Ron Lieber, “Banks Apply Pressure to Keep Fees Rolling In,” New York Times, February 22,
2010, https://www.nytimes.com/2010/02/23/your-money/credit-and-debit-cards/23fee.html.
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Account Technology Tools to Avoid Overdrafts

In 2010 we also introduced tools in our online banking app which permitted members to set up low
balance or overdraft text and email alerts and a feature which allows the member to view their
overdraft preferences online. In 2011, we added a feature called “pending balance,” which permitted
the member to view a projection of their future account balance based on recurring transactions and
pending items. Using scheduled bills and payments and recurring transactions, the app projects the
future account balance showing a forecasted daily balance. Members can increase the accuracy of this
projected balance by adding additional pending items, such as recurring income or expenses. This tool
made it easier to anticipate days when the account balance might be low and had the potential to
become negative.

Introduction of Safe Account in 2018

In 2018, we introduced our Clear Account, which includes no fees for overdrafts or nonsufficient funds
(NSF), no minimum balance requirements, surcharge-free ATMs, and federal deposit insurance. It
provides a simple, paperless experience to pay bills and make purchases through free debit cards. There
is no monthly fee for a Clear Account when members use direct deposit or mobile deposit. Otherwise,
there is a $5 fee per month. After we submitted an application in 2021, UW Credit Union’s Clear Account
was officially certified by the national Cities for Financial Empowerment Fund (CFE Fund) as meeting the
Bank On National Account Standards (2021-2022).3

Also in 2018, we introduced our Encore Account, which is an account option for those who may have
had their checking account closed by another financial institution. Unpaid excessive overdraft fees can
be a difficult financial hardship to overcome, and when consumers’ accounts are closed by financial
institutions, it can be difficult for them to obtain a traditional checking account in the banking system.
This specialized account is available to those who need a second chance and are looking to rebuild their
finances. Encore is a low-fee option designed to give a fresh start. There is a $5 monthly fee with direct
deposit or mobile deposit (otherwise, $10 monthly). There are no other fees. After one year of
successfully managing an Encore Account, the member has the option to upgrade to our other full
feature checking accounts which offer increased flexibility and features.

Reduction of Fee to $5 in 2021

On July 13, 2021, we reduced our remaining overdraft and NSF fee from $30 to $5. Due to potential
leadership changes at the CFPB, overdraft fees were again frequently the subject of financial industry
news throughout 2020 and 2021. Also during this time we witnessed social unrest that prompted
organizations like ours to think more deeply about racial equity and to review business practices from an
equity point of view. These discussions led us to seek out research such as the Financial Health
Network’s U.S. Financial Health Pulse: 2020 Trends Report* and The FinHealth Spend Report 2021°
which showed that lower income households, and particularly Black and Latinx households, with
accounts were also far more likely to report having over drafted than White households (1.9 times more

3 Cities for Financial Empowerment Fund, Bank On National Account Standards (2021-2022),
https://cfefund.org/bank-on-national-account-standards-2021-2022/.

4 Financial Health Network, “U.S. Financial Health Pulse: 2020 Trends Report,”
https://finhealthnetwork.org/research/u-s-financial-health-pulse-2020-trends-report/.

5 The FinHealth Spend Report 2021, “What Financially Coping and Vulnerable Americans Pay for Everyday Financial
Services,” https://finhealthnetwork.org/research/finhealth-spend-report-2021/.
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likely and 1.4 times more likely, respectively), contributing to the disproportionate financial costs borne
by people of color. We didn’t have any reason to believe that our own account data would represent a
different pattern. We also had conducted a review of our institution’s costs in providing overdraft
services. These costs included the opportunity cost of advancing funds, the write-off of balances never
collected, and the costs associated with communication and collection efforts. We found for our
institution that a $5 overdraft fee was more approximate to the cost of providing the services. In short,
our review led us to believe that a $5 fee per overdraft, limited to one fee per day, would be a
sustainable structure for us. We now project our overdraft fee income per checking account will be
about $2.50 per account annually. This represents a significant cumulative savings in would-be fees
compared to a recently reported industry average of $61.15.° Given the size of our checking account
portfolio, this represents a total of about $14 million in 2022 alone.

Competition in Financial Services Overdraft Practices

We have tremendous satisfaction knowing that we are doing the right thing but have been surprised
that over the years other financial institutions in our markets have not felt enough competitive pressure
to match our approach in overdrafts. The banking business is usually highly competitive in most every
way, with each financial institution hustling to win consumer approval through perks, special services,
rates, and catchy advertisements. Part of this might be explained by the fact that the most economically
disadvantaged people in our communities, often people of color, may not have the spare time to shop
around for alternatives nor the clout to move the financial industry.

With less overdraft income than similarly sized financial institutions, we’ve had to adapt by developing
increased operating efficiency, as borne out in benchmark comparisons. We also enjoy very high rates of
account retention and very high member satisfaction ratings. In this way, there has been a business
reward for our commitment to equity in overdraft practices.

One challenge in evaluating the competitiveness of overdraft programs continues to be the lack of
information available. It's difficult for industry experts to evaluate the reasonableness of overdraft
programs or compare between institutions, and even more difficult for consumers to evaluate the
components of overdraft programs in their financial decisions.

There is an emerging standard of value in the Bank On initiative, but for traditional accounts with check
writing functionality, there is no established standard consumer disclosure, like the maximum amount
you could be charged per day in overdraft charges. The Pew Model Disclosure Box for Checking
Accounts’ is the only one I’'m aware of, and it hasn’t been widely adopted. At UW Credit Union, we
adopted it voluntarily in 2012.

For industry observers comparing overdraft revenue between institutions, it is difficult because it’s not
clear to what extent the institution’s revenue is driven by the scale of its service to moderate- and low-

6 Consumer Financial Protection Bureau, “Data Point: Checking Account Overdraft at Financial Institutions Served
by Core Processors,” Data Point No. 2021-11, https://files.consumerfinance.gov/f/documents/cfpb _overdraft-
core-processors _report 2021-12.pdf. (Noted on page 6 are credit union averages of $42.33 annual overdraft
revenue per account, $17.05 annual NSF income per account, and $1.77 annual sustained negative balance fee per
account for a total average of $61.15.)

7 Pew’s Model Disclosure Box for Checking Accounts, htps://www.pewtrusts.org/en/research-and-analysis/data-
visualizations/2015/who-reads-40-pages-of-disclosures.
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income consumers or is a product of its overdraft practices and the fees it charges. Comparisons based
on overdraft fees as a percent of non-interest income often reveal more about the diversity of revenue
than fairness in overdraft practices.®

Next Steps

We are encouraged in the past several months to observe more institutions making positive changes in
overdraft services for consumers. Some appear to represent true reform while others seem to be
designed to give the appearance of reform. Whether it is driven by regulatory concern or competitive
market forces isn’t yet clear, but it is an encouraging trend.

Greater transparency in institution-level regulatory reporting of overdraft programs as well as more
standardized consumer disclosures could potentially drive more equity in overdraft programs. The Pew
Model Disclosure Box for Checking Accounts® is an example of such a standardized disclosure. Similar to
the challenges consumers face in evaluating overdraft programs were the challenges consumers
historically faced evaluating credit card offerings prior to the Card Act of 2009.%° With the
implementation of this act and the reduction of the number of pricing variables credit cards could offer,
consumers were better able to focus on a more limited set of pricing variables and compare offers,
thereby stimulating competition in the market.

When prices are fair, consumers benefit from access to the credit provided by overdraft programs. Care
should be taken in considering regulatory or legislative approaches that would reduce the availability of
short-term consumer liquidity.

& Consumer Financial Protection Bureau, “Data Point: Overdraft/NSF Fee Reliance Since 2015 — Evidence from Bank
Call Reports,” Data Point No. 2021-12, cfpb overdraft-call report 2021-12.pdf (consumerfinance.gov).
° Pew’s Model Disclosure Box for Checking Accounts, htps://www.pewtrusts.org/en/research-and-analysis/data-

visualizations/2015/who-reads-40-pages-of-disclosures.
10 H.R. 627 (111th): Credit Card Accountability Responsibility and Disclosure Act of 2009,

https://www.govtrack.us/congress/bills/111/hr627/text.
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