THE CONSUMER FINANCIAL PROTECTION BUREAU IN PERSPECTIVE
REPORT PREPARED BY THE DEMOCRATIC STAFF OF THE
COMMITTEE ON FINANCIAL SERVICES, U.S. HOUSE OF REPRESENTATIVES

THE HONORABLE MAXINE WATERS, RANKING MEMBER
115TH CONGRESS, FIRST SESSION
JULY 21, 2017
This report has not been officially adopted by the Committee on Financial Services
and may not necessarily reflect the views of its Members
1

Table of Contents
Executive Summary .............................................................................................................................................. 1
Findings .............................................................................................................................................................. 1
I.

Consumer Protections Prior to the Consumer Bureau ............................................................................. 3
Figure 1. Subprime Mortgage Originations ....................................................................................................... 5

II. The Dodd-Frank Act and the Establishment of the Consumer Bureau .................................................. 7
III.

The Highly Successful Consumer Bureau ............................................................................................. 10

A.

The Consumer Bureau’s First Year ....................................................................................................... 10

B.

The Consumer Bureau’s Efforts to Listen to and Help Harmed Consumers ......................................... 11

Figure 2. State-by-State Chart of Consumer Complaints ................................................................................. 12
Figure 3. State-by-State Analysis of Consumer Complaints............................................................................. 13
Figure 4. Comparison of Consumer Protection Enforcement .......................................................................... 15
C.

The Consumer Bureau’s Efforts in Protecting the Financial Interests of Servicemembers .................. 16

Figure 5. Complaints Submitted by Servicemembers, Veterans, and their Families ....................................... 17
D.

The Importance of UDAAP Authority: Combating Unfair, Deceptive or Abusive Acts and Practices . 17

E.

Other Important Work of the Consumer Bureau .................................................................................... 19

F.

Robust Oversight and Accountability of the Consumer Bureau ............................................................ 19

IV.

Republicans’ Attempts to “Functionally Terminate” the Consumer Bureau .................................... 20

A.

Republicans’ Historic Blockade of Consumer Bureau Director Cordray’s Appointment ..................... 20

B.

Endless Republican Investigations to Distract and Undermine the Consumer Bureau ........................ 21

C.

H.R. 10, The “Wrong Choice Act” ......................................................................................................... 21

D.

H.R. 2133, The “CLEARR Act” ............................................................................................................. 22

E.

Appropriations Bills and Budget Reconciliation ................................................................................... 22

F.

Treasury Report from the Trump Administration .................................................................................. 23

G.
Challenges to the Consumer Bureau’s Structure: PHH Corporation v. Consumer Financial Protection
Bureau ............................................................................................................................................................... 23
H.
V.

Case Study: Congressional Republican Attacks on the Consumer Bureau’s Forced Arbitration Rule 24
Conclusion ................................................................................................................................................... 29
2

Figure 6. Business Lending Has Increased 75% to All-Time Record After Dodd-Frank ................................ 30
APPENDIX A - A Decade Later – Key Milestones for the Consumer Bureau ............................................. 32
APPENDIX B – Ranking Member Waters’ and 64 Members’ August 3, 2016 letter to Director Cordray
............................................................................................................................................................................... 35
APPENDIX C – Director Cordray’s January 25, 2017 response letter to Ranking Member Waters ....... 42
APPENDIX D – Committee Chairman Hensarling’s July 5, 2017 letter to Consumer Bureau Director .. 45
APPENDIX E – Consumer Bureau Director’s July 10, 2017 response letter to Committee Chairman
Hensarling............................................................................................................................................................ 47
APPENDIX F – Acting Comptroller’s July 10, 2017 letter to Consumer Bureau Director ...................... 110
APPENDIX G – Consumer Bureau Director’s July 12, 2017 response letter to Acting Comptroller ...... 113
APPENDIX H – Acting Comptroller’s July 17, 2017 follow-up letter to Consumer Bureau Director .... 122
APPENDIX I – Consumer Bureau Director’s July 18, 2017 second letter to Acting Comptroller........... 125
APPENDIX J – Consumer Financial Protection Bureau Fact Sheet – By the Numbers (June 2017) ...... 127
APPENDIX K – Consumer Bureau Office of Servicemember Affair Fact Sheet (July 2017) ................... 131

3

Executive Summary
Six years have passed since the Consumer Financial Protection Bureau (“Consumer Bureau”) opened its
doors. Before that time, the financial services industry was overseen by a fragmented regulatory system in
which Federal prudential regulators were tasked with the dual, and frequently incompatible, responsibilities of
supervising financial institutions for safety and soundness as well as for compliance with consumer protections.
This inherent regulatory conflict often resulted in financial institutions’ compliance with consumer protections
taking a subordinate role to safety and soundness concerns.
Based on an examination of the factors that led to the financial crisis, this report demonstrates that
Congress designed the Consumer Bureau to address past regulatory gaps by establishing the agency with a
primary mission to protect consumers by responding to and combating unfair, deceptive, or abusive acts or
practices by the financial services industry. Congress purposefully designed the Consumer Bureau to be
independent from special interests and partisanship by establishing its funding mechanism to be largely
insulated from Congressional appropriations and by creating a nimble organizational structure that is led by a
single Director, who is appointed by the President and approved by the full Senate, and cannot be removed by
the President without cause.
The Consumer Bureau has worked tirelessly to comply with its statutory mandate to ensure consumers
are treated fairly, and that financial institutions are held accountable for predatory and other unscrupulous
conduct. The Consumer Bureau has produced strong results, including:
● Returning almost $12 billion to 29 million harmed consumers;
● Implementing rules ensuring consumers have access to a fair and competitive marketplace;
● Requiring clear disclosures and providing easy-to-understand materials to empower consumers to make
the best financial decisions;
● Establishing a transparent consumer complaint database that has received 1.2 million consumer
complaints, 97 percent of which have received timely responses; and
● Visiting nearly 150 military installations, handling more than 82,000 consumer complaints from
servicemembers, veterans, and their families, as well as taking enforcement actions to protect military
servicemembers and their families.1
Unfortunately, Republicans seem to have quickly forgotten the lessons learned from the financial crisis,
and have deployed a variety of tools in an attempt to ensure that the country reverts back to a big bank-oriented
regulatory environment and to “functionally terminate” the Consumer Bureau.2 This report will discuss some of
these attempts, which, if successful, will leave consumers vulnerable to predatory financial actors enabled by
the same weak regulatory oversight that existed before the financial crisis and prior to the creation of the
Consumer Bureau.
Findings
Based on a review of the weak regulatory regime for consumer financial protection before the crisis, and the
Fact sheet, Consumer Financial Protection Bureau, “Consumer Financial Protection Bureau: By the numbers” (July 2017).
Jeb Hensarling, “How We’ll Stop a Rogue Federal Agency,” The Wall Street Journal (Feb. 8, 2017), available at:
https://www.wsj.com/articles/how-well-stop-a-rogue-federal-agency-1486597413; see also, Ben Protess, “Republicans’ Paths to
Unraveling the Dodd-Frank Act” (Jan. 30, 2017), available at: https://www.nytimes.com/2017/01/30/business/dealbook/republicansunravel-dodd-frank-act.html.
1
2

1

Consumer Bureau’s impressive track record in standing up for consumers, even in the face of hyper-partisan
attacks from Republicans, this report makes several findings:
1. Before the Consumer Bureau was created, financial regulators prioritized the profits of Wall Street
firms at the expense of consumers’ financial well-being on Main Street. Previously, Federal
prudential regulators were tasked with dual, and often conflicting, duties of supervising the safety and
soundness of financial institutions while also ensuring compliance with consumer protection laws. This
fragmented and conflicted regulatory framework resulted in regulatory arbitrage and lax enforcement of
consumer protection laws.
2. Despite relentless Republican attempts to undermine and gut the Consumer Bureau, it has
effectively carried out its mission of holding predatory actors in the financial sector accountable for
ripping off their customers and protecting all consumers from unfair, deceptive, or abusive acts
and practices. The Consumer Bureau, through its enforcement actions against bad actors, has returned
nearly $12 billion to 29 million consumers.
3. Contrary to Republican arguments that it is ideologically driven, the Consumer Bureau has
consistently proved that it operates in a nonpartisan, fair, and data-driven manner. For example,
the Consumer Bureau conducted an exhaustive review of the use of mandatory pre-dispute arbitration
agreements in consumer financial contracts, including a consumer survey, requests for stakeholder input,
roundtables, and extensive consultation with other regulators. This deliberative work culminated in a 728
page report that informed its decision that a rule banning these harmful clauses was in the public’s
interest and was needed to protect consumers.
4. The Consumer Bureau is an independent watchdog that is fully responsive to the wide-ranging
challenges confronting an increasingly diverse consumer demographic, and is not beholden to
special interests or partisan whims. Consumers now know their concerns will be taken seriously when
they turn to the Consumer Bureau. More than 1.2 million consumer complaints have been submitted to
the Consumer Bureau, with 97 percent receiving timely responses from companies. The public nature of
the database helps to promote fairer treatment of consumers by financial companies and to strengthen
market discipline.
5. The Consumer Bureau’s frequent testimony before Congress, semi-annual reports, and good faith
responses to Congressional oversight demands, even the most unjustified, have demonstrated it is
fully accountable for its actions. Since it opened its doors, the Director of the Consumer Bureau and
other senior officials have testified before Congress 63 times.
6. The conduct of Republicans towards the Consumer Bureau under the guise of “Congressional
oversight” is designed to undermine the agency’s primary mission: protecting consumers from
predatory financial actors and ensuring markets for consumer financial products and services are
fair, transparent, and competitive. Committee Republicans have initiated dozens of “investigations” of
the Consumer Bureau since January 2014, forcing it to produce more than 170,000 pages of documents
for the Committee in response to over 90 letters of inquiry; unilaterally issued 20 subpoenas to the
Consumer Bureau; and compelled several of the Consumer Bureau’s former and current employees to sit
for over 40 hours of depositions.
7. Although the Consumer Bureau’s arbitration rule is a case study in thoughtful, effective
rulemaking, it immediately became the subject of unfair partisan attacks from Republicans in
Congress and the Acting Comptroller of the Currency. The Dodd-Frank Act directed that the
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Consumer Bureau study mandatory pre-dispute arbitration clauses in consumer contracts and to issue a
rule if it found limiting these clauses to be in the public’s interest and needed to protect consumers. As
part of this review, the Consumer Bureau completed a thorough 728-page study, which noted that
millions of consumers are subject to forced pre-dispute arbitration clauses in their contracts for
consumer products or services. The Consumer Bureau rightly concluded that these clauses restrict
consumers’ ability to get relief in disputes with financial companies by limiting their ability to pursue
class-actions. As a result, the Consumer Bureau has moved to ban these contracts. However, the final
rule is now unfairly under attack by Republicans who have threatened Director Corday with contempt,
made spurious claims about the rule’s impact on safety and soundness, and taken steps to repeal the rule
through the Congressional Review Act, all so they can deny ripped-off consumers their day in court.
I. Consumer Protections Prior to the Consumer Bureau
The years preceding the financial crisis and the enactment of the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (“Dodd-Frank Act”)3 were marked by a reluctance of the Federal financial
services regulators to implement and enforce consumer protection laws and exercise their authority to prevent
predatory practices from occurring in the financial marketplace. Prior to the Dodd-Frank Act, the responsibility
for supervising financial regulated entities for consumer protection was spread among the various Federal
financial regulators, including the Board of Governors of the Federal Reserve System (“Federal Reserve”), the
Federal Trade Commission (“FTC”), the Office of the Comptroller of the Currency (“OCC”), the Office of
Thrift Supervision (“OTS”), the National Credit Union Administration (“NCUA”), and the Federal Deposit
Insurance Corporation (“FDIC”).4 This resulted in a fragmented regulatory approach in which government
agencies lacked clear regulatory accountability and coordination for monitoring consumer protection laws.
The Federal Reserve was responsible for rulemakings of most Federal consumer protection laws, and
each Federal financial services regulator was responsible for supervising and enforcing such rules with respect
to the institutions under their jurisdiction.5 However, data shows that the agencies were not proactive in using
their rulemaking and enforcement authority in protecting consumers from the misdeeds of financial institutions.
Additionally, while the Federal financial services regulators were responsible for supervising their
regulated entities for both safety and soundness as well as compliance with Federal consumer protection laws,
the agencies often prioritized the profitability of these institutions over consumer protections, even when the
institution was found to be engaging in practices detrimental to their customers’ financial well-being. A review
3

Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law 111-203 (2010), available at
https://www.congress.gov/111/plaws/publ203/PLAW-111publ203.pdf.
4
See, Mark Jickling, U.S. Congressional Research Service, R40857, “Consumer Financial Protection by Federal Agencies” (Oct. 14
2009), available at: http://www.politico.com/pdf/PPM136_091020_cfp_report.pdf. Note that state government agencies also are
responsible for supervising state-chartered institutions under state consumer protection laws.
5
See, Mark Jickling, U.S. Congressional Research Service, R40857, “Consumer Financial Protection by Federal Agencies” (Oct. 14
2009) (The Federal Reserve was responsible for writing, interpreting, and—with respect to bank holding companies and certain
subsidiaries, state banks that are members of the Federal Reserve System, and United States branches of foreign banks and foreign
branches of United States banks that it supervised directly—enforcing regulations to carry out the provisions of many Federal
consumer financial laws. The other Federal banking regulators were tasked with enforcing the Federal Reserve’s regulations for the
institutions that they supervised. The OCC enforced compliance by national banks, the OTS for Federally chartered savings and loans,
NCUA for Federally chartered or insured credit unions, and the FDIC for Federally insured depository institutions, including state
banks and thrifts that are not part of the Federal Reserve. OTS was abolished by Title III of the Dodd-Frank Act, and their
responsibility to regulate Federally chartered savings and loans, as well as their holding companies, were transferred to the OCC and
the Federal Reserve, respectfully); see also, Edward V. Murphy, U.S. Congressional Research Service, R43087,“Who Regulates
Whom and How? An Overview of U.S. Financial Regulatory Policy for Banking and Securities Markets” (Jan. 30, 2015), available at
https://fas.org/sgp/crs/misc/R43087.pdf.
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of enforcement actions between 2005 and 2007 outlined in various agency reports and testimonies demonstrates
there were few enforcement actions taken against institutions for violations of consumer protection laws,
despite the rampant predatory mortgage lending that was occurring at the time.6
For example, in the three core years of the subprime bubble–2005, 2006, and 2007– financial regulators
did little to nothing to address abuses in the mortgage market.7 According to the Center for Responsible
Lending (“CRL”), the OCC did not exercise its consumer protection authority to address unfair and deceptive
practices under the FTC Act for 25 years and its first action using its power to go after banks’ unfair and
deceptive practices came only after a decade in which the target bank “had been well known in the … industry
as the poster child of abusive consumer practices” and after the OCC was “embarrassed … into taking
action” by a California prosecutor.8 In 2005, the OCC required only one bank to reimburse $14 million to
consumers for violations of the Truth in Lending Act (“TILA”)9 and related abuses, and issued only one ceaseand-desist order to another bank, with a $20,000 civil penalty. The OTS issued just five cease-and-desist orders
for consumer violations by thrifts, and the Federal Reserve and FDIC reimbursed a total of just $591,000 to
consumers for TILA violations. The Federal Reserve referred a single case to the U.S. Department of Justice
(“Justice”) for potential discriminatory underwriting lending standards.10
In 2006, agency reports show that the Federal Reserve and FDIC reimbursed approximately $1.5 million
to consumers for violations. The OCC did not issue any formal enforcement actions relating to TILA, and the
OTS issued just three supervisory agreements for consumer violations. The Federal Reserve referred only five
cases to Justice where banks were in violation of the Equal Credit Opportunity Act (“ECOA”) or the Fair
Housing Act. And reports show that in 2007, the Federal Reserve, FDIC, OCC, and OTS reimbursed about
$2.75 million to consumers for violations of TILA, including understating the annual percentage rate or the
finance charge in their consumer loan disclosures.11 These nominal penalties and enforcement activities
demonstrate the lax regulatory approach to consumer protection preceding the financial crisis.
And, while Federal banking regulators were asleep at the switch, there were clear warning signs that
there were major problems developing in the financial sector, as seen by the expansion of the subprime
6

See e.g,. Federal and State Enforcement of Financial Consumer and Investor Protection Laws: Hearing Before the H. Comm. on
Financial Services (March 20, 2009) (various written and oral testimony from the heads of the prudential banking regulators),
available at: http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=1284.
See generally, Center for Responsible Lending, “Neglect and Inaction: An Analysis of Federal Banking Regulators’ Failure to
Enforce Consumer Protections” (July 13, 2009), available at: http://www.responsiblelending.org/mortgage-lending/policylegislation/regulators/neglect-and-inaction-7-10-09-final.pdf; and p. 1 (“The failure of the bank regulators to protect consumers is a
systematic problem that has stretched over at least several decades. [...]Two of the frontline federal bank regulators, the Office of
Thrift Supervision (OTS) and the Office of the Comptroller of the Currency (OCC), have come to view banks as customers rather than
entities to be regulated. Regulators at these agencies, which rely on fees from the banks they charter and regulate, have been reluctant
to take actions that could cause an institution to switch to another charter and regulator, thereby taking their fees with them. In this
classic race to the bottom, each agency has defended practices that hurt consumers. Worse, the regulators not only failed to act, they
intervened to prevent state authorities from acting to stop such practices. The Federal Reserve, which is the primary writer of rules to
protect consumers, has a similar record. It waited more than 14 years to implement rules Congress gave it to address unfair and
deceptive trade practices in the mortgage lending market and has missed many opportunities to act on behalf of consumers to prevent
abusive financial practices in other areas.”) (emphasis added).

7

8

Id. At: 4.
The Truth In Lending Act is a Federal law designed to promote informed use of consumer credit, and to and to protect consumers
against inaccurate and unfair credit practices. See e.g., 15 U.S.C. § 1601.

9

10
Federal Reserve Board, “92nd Annual Report” (2005) (The Federal Reserve Board of Governors previously reported annually on
compliance with consumer protection laws by entities supervised by federal agencies, including the Federal banking regulators. The
Federal Reserve Board also reported on its administration of federal fair lending laws with respect to banks they oversee), available at:
https://www.federalreserve.gov/boarddocs/RptCongress/annual05/sec2/c2.htm.

Federal Reserve Board, “94th Annual Report” (2007), available at:
https://www.federalreserve.gov/boarddocs/rptcongress/annual07/sec2/c2.htm.
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mortgage market. In 2004, the Federal Bureau of Investigation (“FBI”) warned that the mortgage market was
attracting unscrupulous actors whose fraudulent behavior could lead to tremendous consumer fraud and large
losses for the banking sector. The head of the FBI’s Criminal Division said then, "[i]t has the potential to be an
epidemic. We think we can prevent a problem that could have as much impact as the S&L [Savings and Loan]
crisis.”12 Similarly, in December 2006, CRL found that about one in eight, or 13 percent, of subprime home
loans had ended in foreclosure within five years of origination.13 CRL also predicted that one out of five
subprime mortgages, or 19 percent, that had been originated in the previous two years would end in
foreclosure.14 Despite such warnings, from 2004 to 2006, subprime mortgage loans continued to skyrocket.
These loans eventually represented over 20 percent of the entire mortgage loan market, more than double the
average annual market share going back to 1996 (See Figure 1).
Figure 1. Subprime Mortgage Originations

Source: Inside Mortgage Finance

These mortgage lending practices were harmful for consumers. A Senate investigation examined
common high-risk mortgage lending practices at Washington Mutual (“WaMu”), which was the country’s
largest savings and loan association until its collapse in 2008, found that:
“[t]hose practices included qualifying high risk borrowers for larger loans than they could afford;
steering borrowers from conventional mortgages to higher risk loan products; accepting loan
applications without verifying the borrower’s income; using loans with low, short term ‘teaser‘ rates that
could lead to payment shock when higher interest rates took effect later on; promoting negatively
amortizing loans in which many borrowers increased rather than paid down their debt; and authorizing
loans with multiple layers of risk. In addition, WaMu… failed to enforce compliance with their own
12
See, Terry Frieden, “FBI warns of mortgage fraud ‘epidemic’: seeks to head off ‘next S&L crisis’” CNN (Sept. 17, 2004), available
at: http://www.cnn.com/2004/LAW/09/17/mortgage.fraud/.
13
Center for Responsible Lending, “Losing Ground: Foreclosures in the Subprime Market and Their Cost to Homeowners” at p. 3
(Dec. 2006), available at: http://www.responsiblelending.org/research-publication/losing-ground-foreclosures-subprime-market-andtheir-cost-homeowners.
14
Id.
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lending standards; allowed excessive loan error and exception rates; exercised weak oversight over the
third party mortgage brokers who supplied half or more of their loans; and tolerated the issuance of
loans with fraudulent or erroneous borrower information. They also designed compensation incentives
that rewarded loan personnel for issuing a large volume of higher risk loans, valuing speed and volume
over loan quality.”15
And yet, regulators responsible for enforcing consumer financial protection laws did not act efficiently
or effectively. In 2006, the FDIC Inspector General found that:
“The FDIC faces significant challenges associated with identifying, assessing, and addressing the risks
posed to FDIC-supervised institutions and consumers by predatory lending….FDIC guidance issued to
examiners, FDIC-supervised financial institutions, and consumers addresses predatory lending.
However, the guidance does not formally articulate a supervisory approach to address predatory lending
and was not issued for the explicit purpose of identifying, assessing, and addressing the risks that such
lending practices pose to institutions and consumers. Further, certain characteristics potentially
indicative of predatory lending were not covered. The lack of an articulated supervisory approach and
gaps in coverage could result in increased risk that predatory lending practices occur, are not detected,
and harm institutions and consumers….
“We reported that [FDIC’s Division of Supervision and Consumer Protection (DSC)] had not adequately
ensured that the financial institutions in our sample had taken appropriate corrective actions for repeat,
significant violations that had been cited during examinations. In many cases… DSC waited until the
next examination to follow up on repeat, significant compliance violations that had been identified in
multiple examinations before taking supervisory action. As a result of repeat, significant violations,
consumers and businesses of the affected institutions may not obtain the benefits and protection afforded
them by consumer protection laws and regulations.”16
The Federal Reserve also largely ignored calls from consumer advocates and Congressional Democrats
to exercise its rulemaking powers under the Home Ownership Equity and Protection Act (“HOEPA”) to
prescribe restrictions on subprime mortgage loans. HOEPA was enacted in 1994, primarily in response to
reports of predatory lending practices on home equity loans in the early 1990s, and gave the Federal Reserve the
authority to prevent unfair and deceptive lending practices over all lenders, regardless of whether they operated
at the Federal or state level. The Federal Reserve, however, took the narrow view that its HOEPA authority was
limited to only enforcing regulations over the institutions that it supervised.
The failures of the Federal financial services regulators to combat predatory lending practices, which
largely triggered the 2008 financial crisis, were confirmed by the extensive investigation conducted by the
Financial Crisis Inquiry Commission (“FCIC”), which concluded that:
“As irresponsible lending, including predatory and fraudulent practices, became more prevalent, the
Federal Reserve and other regulators and authorities heard warnings from many quarters. Yet the
Federal Reserve neglected its mission ‘to ensure the safety and soundness of the nation’s banking and
financial system and to protect the credit rights of consumers.’ It failed to build the retaining wall before
15

See, S. Rep. No. 112-675 at p. 3 (April 13, 2011) (U.S. Senate Committee on Homeland Security and Governmental Affairs,
Permanent Subcommittee on Investigations (PSI), Majority and Minority Staff Report, “Wall Street and the Financial Crisis: Anatomy
of a Financial Crisis,” available at https://www.gpo.gov/fdsys/pkg/CHRG-112shrg66052/pdf/CHRG-112shrg66052.pdf); see
generally, PSI hearings, available at https://www.hsgac.senate.gov/subcommittees/investigations/hearings?c=111.
16
See, Federal Deposit Insurance Corporation, Office of the Inspector “Semiannual Report to the Congress” at pgs. 23-24 (April 1,
2006-September 30, 2006), available at: https://www.fdicig.gov/semi-reports/saroct06/semi06october.html.
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it was too late. And the Office of the Comptroller of the Currency and the Office of Thrift Supervision,
caught up in turf wars, preempted state regulators from reining in abuses.”17
Similarly, in a paper on the financial crisis and lax consumer protection oversight, Professor Adam
Levitin wrote:
“Many of the criticisms of the current regulatory system are close[ly] tied to the regime’s structural
flaws. There are four main structural flaws with the current regulatory structure: that consumer
protection is a so-called “orphan” mission; that consumer protection conflicts with, and is subordinated
to, safety-and-soundness concerns; that no agency has developed an expertise in consumer protection in
financial services, and; that regulatory arbitrage of the current system fuels a regulatory race-to-thebottom.”18
II. The Dodd-Frank Act and the Establishment of the Consumer Bureau
The concept of a single Federal agency tasked with consumer protections had its origins almost a decade
ago in a proposal championed by future Senator Elizabeth Warren (D-MA) in 2007 in an article she wrote for
the journal Democracy.19 Senator Warren started with a comparison:
“It is impossible to buy a toaster that has a one-in-five chance of bursting into flames and burning down
your house. But it is possible to refinance an existing home with a mortgage that has the same one-infive chance of putting the family out on the street–and the mortgage won’t even carry a disclosure of
that fact to the homeowner. Similarly, it’s impossible to change the price on a toaster once it has been
purchased. But long after the papers have been signed, it is possible to triple the price of the credit used
to finance the purchase of that appliance, even if the customer meets all the credit terms, in full and on
time. Why are consumers safe when they purchase tangible consumer products with cash, but when they
sign up for routine financial products like mortgages and credit cards they are left at the mercy of their
creditors?”
Senator Warren went on to describe the weak regulatory system for consumer financial protection
described earlier in this report, and proposed that a consumer financial protection agency be established to
remedy these problems. She wrote such an agency, “could eliminate some of the most egregious tricks and traps
in the credit industry. And for every family who avoids a trap or doesn’t get caught by a trick, that’s regulation
that works.”
As the financial crisis abated and the financial system began to stabilize in 2009, the work to examine
and ultimately reform the broken financial regulatory regime began in Congress and the Executive Branch. The
House Financial Services Committee (“Committee”) held a series of hearings in the 111th Congress examining
the causes of the financial crisis and proposals for reform, including several on consumer protections:20
See, Financial Crisis Inquiry Commission ,“The Financial Crisis Inquiry Report: Final Report of the National Commission on the
Causes of the Financial Economic Crisis in the United States” at p. xxiii (Jan. 2011), available at: http://fcicstatic.law.stanford.edu/cdn_media/fcic-reports/fcic_final_report_full.pdf.
18
Adam J. Levitin, The Pew Charitable Trusts, “Financial Reform Briefing Project #3: The Consumer Financial Protection Agency”
(2009), available at: http://www.pewtrusts.org/~/media/assets/2009/08/6/pewlevitancfpa.pdf.
19
See, Elizabeth Warren, “Unsafe at Any Rate: If it’s good enough for microwaves, it’s good enough for mortgages. Why we need a
Financial Product Safety Commission,” DEMOCRACY, No.5 (Summer 2007), available at:
http://democracyjournal.org/magazine/5/unsafe-at-any-rate/.
20
See, http://archives.financialservices.house.gov/hearings111.shtml for a full list of hearings held by the Committee in 2009 and
2010.
17
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● “Regulatory Restructuring: Enhancing Consumer Financial Products Regulation” held on June 24,
2009;21
● “Community and Consumer Advocates’ Perspectives on the Obama Administration’s Financial
Regulatory Reform Proposals” held on July 16, 2009;22
● “Regulatory Restructuring: Safeguarding Consumer Protection and the Role of the Federal Reserve”
held on July 16, 2009;23 and
● “Perspectives on the Consumer Financial Protection Agency” held on September 30, 2009.24
These hearings exposed the problems that triggered the financial crisis and reviewed ideas to improve
the regulatory system to better protect consumers. At the June 24, 2009 Committee hearing, then Chairwoman
of the Housing and Community Opportunity Subcommittee Maxine Waters (D-CA) stated:
“Judging from the proliferation of all kinds of exotic products such as the no-doc loans, option ARMs,
and other subprime mortgages and payday loans, our current regulatory framework inadequately
protects consumers. One of the issues is jurisdiction. There are several types of consumer financial
products which because they are offered by nonbanks fall into what may be classified as the shadow
banking industry. These products and institutions escape Federal regulation yet often lead to Federal
problems such as our current economic and foreclosure crisis…. That is why any Consumer Financial
Protection Agency must have broad authority to examine both products and practices.”25
In addition to the work of the House Financial Services Committee under Chairman Barney Frank, other
Congressional committees were actively investigating the causes and aftermath of the financial crisis, as well as
its impact on consumers. This included work by the Senate Banking Committee, the House Oversight and
Government Reform Committee, and the Senate Permanent Subcommittee on Investigations examining the
shortcomings exposed by the crisis and ideas to improve the regulatory system to better protect consumers.
Reviews by other government and oversight bodies, including the Congressional Research Service
(“CRS”), the Government Accountability Office (“GAO”), the Congressional Oversight Panel for the Troubled
Asset Relief Program, the Office of the Special Inspector General for the Troubled Asset Relief Program, and
the Financial Crisis Inquiry Commission also demonstrated what went wrong and helped work to ensure
policymakers learned and do not repeat the mistakes of the past. For example, in a 2009 report, the GAO
highlighted previous reports warning about weak consumer protections in the financial marketplace during the
run up to the crisis and recommended that Congress consider a regulatory approach that is “[a]ppropriately
comprehensive,” stating that, “[a] regulatory system should ensure that financial institutions and activities are
regulated in a way that ensures regulatory goals are fully met. As such, activities that pose risks to consumer
protection… should be comprehensively regulated….” GAO also noted, “[c]onsumer protection should be
viewed from the perspective of the consumer rather than through the various and sometimes divergent
perspectives of the multitude of Federal regulators that currently have responsibilities in this area.”
Additionally, President Obama’s U.S. Department of the Treasury (“Treasury”) issued a comprehensive
financial regulatory reform proposal in June 2009 that called for making consumer protection a priority and
establishing a Consumer Financial Protection Agency.26 The Treasury proposed, along with a long list of other
21

Available at: http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=1162.
Available at: http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=1151.
23
Available at: http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=1152.
24
Available at: http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=1129.
25
Available at: http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=1162.
26
Department of the Treasury, “Financial Regulatory Reform – A New Foundation: Rebuilding Financial Supervision and
Regulation” (June 17, 2009), available at: https://www.treasury.gov/press-center/press-releases/Pages/20096171052487309.aspx.
22
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regulatory reforms, that Congress establish, “A new Consumer Financial Protection Agency to protect
consumers across the financial sector from unfair, deceptive and abusive practices.”27 Treasury’s report stated:
“Consumer protection is a critical foundation for our financial system. It gives the public confidence that
financial markets are fair and enables policy makers and regulators to maintain stability in regulation.
Stable regulation, in turn, promotes growth, efficiency, and innovation over the long term. Consumer
protection cannot live up to this role, however, unless the financial system develops and sustains a
culture that places a high value on helping responsible consumers thrive and treating all consumers
fairly. The spread of unsustainable subprime mortgages and abusive credit card contracts highlighted a
serious shortcoming of our present regulatory infrastructure. It too easily allows consumer protection
values to be overwhelmed by other imperatives – whether short-term gain, innovation for its own sake,
or keeping up with the competition. To instill a genuine culture of consumer protection and not merely
of legal compliance in our financial institutions, we need first to instill that culture in the federal
regulatory structure. For the public to have confidence that consumer protection is important to
regulators, there must be clear accountability in government for this task.”
After extensive debate and multiple markup sessions to refine the legislation, the Committee approved
H.R. 3126, the “Consumer Financial Protection Agency Act,” in October 2009. During the markup of H.R.
3126, Members proposed and debated 47 amendments to the bill.28 As such, the legislation was thoroughly
debated and steadily refined. However, the Committee’s approval of this bill marked the beginning, not the
ending, of the legislative process. After a series of other financial regulatory reform bills were approved by the
Committee, Chairman Barney Frank bundled the separate bills together into H.R. 4173, the “Wall Street
Reform and Consumer Protection Act.”29 After several days of debate by the House and the consideration of
more amendments, the House approved H.R. 4173 on December 11, 2009. The Senate also engaged in
extensive debate in its committees. The Senate approved its version of the legislation on May 20,
2010.30 The House and the Senate subsequently convened a Conference Committee to reconcile the differences
between the two versions of the bill, which met in public for two weeks, before ultimately agreeing to the
conference report and final version of the legislation, which the House approved with bipartisan support on June
30, 2010,31 and the Senate approved on July 15, 2010. President Obama signed the Dodd-Frank Act into law on
July 21, 2010.32

Id. (Specifically, one of Treasury’s five key principles for regulatory reform highlighted was to “Protect consumers and investors
from financial abuse.” To address this issue, the Treasury report proposed that [t]o rebuild trust in our markets, we need strong and
consistent regulation and supervision of consumer financial services and investment markets. We should base this oversight not on
speculation or abstract models, but on actual data about how people make financial decisions. We must promote transparency,
simplicity, fairness, accountability, and access. We propose: [a] new Consumer Financial Protection Agency to protect consumers
across the financial sector from unfair, deceptive, and abusive practices; Stronger regulations to improve the transparency, fairness,
and appropriateness of consumer and investor products and services.; and [a] level playing field and higher standards for providers of
consumer financial products and services, whether or not they are part of a bank.”).

27

28
“Discussion Draft of the Over-the-Counter Derivatives Markets Act of 2009; September 25, 2009 Discussion Draft of the Consumer
Financial Protection Agency Act of 2009 (to be reported as H.R. 3126); H.R. 3763, to amend the Fair Credit Reporting Act to provide
for an exclusion from Red Flag Guidelines for certain businesses; and H.R. 3639, Expedited CARD Reform for Consumers Act of
2009: Markup Before the House Committee on Financial Services”, 111th Congress (2009), available at:
http://archives.financialservices.house.gov/Hearings/hearingDetails.aspx?NewsID=801.
29

H.R. 4173, 111th Congress (2010), available at: https://www.congress.gov/bill/111th-congress/house-bill/4173/
S. 3217, 111th Congress (2010) (Most of the Senate’s legislative work focused on S.3217, the “Restoring American Financial
Stability Act”), available at: https://www.congress.gov/bill/111th-congress/senate-bill/3217.
30

“Wall Street Reform and Consumer Protection Act of 2009: Roll Vote 413.” Congressional Record, p. H5302 (June 30, 2010),
available at: http://clerk.house.gov/evs/2010/roll413.xml.
31

32
Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law 111-203 (2010), available at:
https://www.congress.gov/111/plaws/publ203/PLAW-111publ203.pdf.
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Title X of the Dodd-Frank Act established the Consumer Bureau as the first ever independent Federal
agency provided with rulemaking, supervisory, and enforcement authorities over the offering and provision of
consumer financial products and services. The Consumer Bureau, specifically, was created for “the purpose of
ensuring that all consumers have access to markets for consumer financial products and services and that
markets for consumer financial products and services are fair, transparent, and competitive.”33 As such, the
Consumer Bureau was given authority to monitor many non-depository institutions engaged in the business of
offering or providing consumer products or services, institutions which were not previously adequately
supervised and examined by a Federal financial services agency.
III. The Highly Successful Consumer Bureau
A. The Consumer Bureau’s First Year
Despite Republicans’ repeated attempts to undermine the Consumer Bureau34 and the challenges of
standing up a new Federal agency that was initially short-staffed,35 the Consumer Bureau successfully complied
with most of its statutory requirements embodied in its vital mission to protect consumers in the wake of the
Great Recession.36 In just its first year, the Consumer Bureau managed to:
● Adopt mortgage origination examination procedures for originators for both banks and nonbanks in the
industry;
● Adopt a final rule that provides consumer protections on international electronic money transfers;
● Implemented its “Know Before You Owe” initiative, which helps people understand the consequences
of debt;
● Post answers to 500 consumer questions;
● Propose rules for simplifying mortgage disclosures;
● Launch a central database to track companies that rip off military personnel;
● Release a student debt repayment assistance tool; and

33

12 U.S.C. § 5511 (2010); Dodd-Frank Act § 1021(a) (2010) (Under section 1021 of the Dodd-Frank Act, the Consumer Bureau is
directed to use its powers to ensure that: “(i) consumers are provided with timely and understandable information to make responsible
decisions about financial transactions; (ii) consumers are protected from unfair, deceptive, or abusive acts and practices and from
discrimination; (iii) outdated, unnecessary, or unduly burdensome regulations are regularly identified and addressed in order to reduce
unwarranted regulatory burdens; (iv) Federal consumer financial law is enforced consistently, without regard to the status of a person
as a depository institution, in order to promote fair competition; and (v) markets for consumer financial products and services operate
transparently and efficiently to facilitate access and innovation.”).
34
Pat Garafalo, “Senate Republicans Who Voted To Create CFPB Now Refuse To Confirm Its Director Without
Changes,”THINKPROGRESS (May 6, 2011), https://thinkprogress.org/senate-republicans-who-voted-to-create-cfpb-now-refuse-toconfirm-its-director-without-changes-195d1955471b. (“Republican attempts to undermine the Consumer Bureau started up almost
immediately after the Bureau opened its doors. In May 2011, House Republicans passed three bills aimed at limiting the Consumer
Bureau’s powers. Senate Republicans then sent a letter to President Obama stating they would not confirm a Director for the
Consumer Bureau unless several changes were made to its structure”).
35
See, Consumer Financial Protection Bureau, “Developing Our Human Capital” at p. 12 (July 2011), available at:
http://files.consumerfinance.gov/f/2011/07/Report_20110721_DevelopingOurHumanCapital.pdf; see also, 2011 OCC Ann. Rep. FY
2011 at p. 2 (2012), available at https://www.occ.gov/annual-report/download-the-full-report/2011-annual-report.pdf. (The Consumer
Bureau did not have the authority to hire employees until February 2011, and only had approximately 500 people total on staff at the
end of August 2011. For means of comparison, note that the OCC had approximately 3,717 employees on staff during the same time
period.).
36
See, Mass. Public Interest Research Group, “Consumer Financial Protection Bureau: Successes and Priority Projects” (2012),
available at: http://masspirg.org/sites/pirg/files/CFPB_Successes_and_Priorities_Fact_Sheet.pdf.
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● Set up a consumer complaint telephone number and website, as well as a whistleblower hotline, which
allows employees, contractors, vendors, and companies to confidentially report suspected violations of
consumer finance law.37
B. The Consumer Bureau’s Efforts to Listen to and Help Harmed Consumers
Prior to the Dodd-Frank Act, consumers had limited avenues for seeking recourse or issuing complaints
against financial institutions. Although the Federal Reserve, FDIC, NCUA, OCC, and OTS had telephone and
online contacts for consumers, it was not clear how consumers’ complaints were handled by these different
agencies. There was also no single centralized database to compile consumer complaints or system to enable
agencies to unmask problems or issues that cut across the types of institutions that they supervised.
In comparison to the disjointed and limited consumer complaint systems of these agencies, in
accordance with the Dodd-Frank Act, the Consumer Bureau established robust mechanisms to handle and
monitor consumer problems with financial service providers. In July 2011, the Consumer Bureau created its
Consumer Response operations and established a public Consumer Complaint database (“Database”) to
facilitate the centralized collection and monitoring of, and response to, consumer complaints about consumer
financial products or services.38 The types of complaints the Consumer Bureau typically receives through its
Database relate to credit cards, mortgage loans, bank accounts and services, student loans and loan servicing,
consumer loans, credit reports, money transfers, debt collection, prepaid cards, credit repair, debt settlement,
pawn and title loans, and virtual currency. The Database has been a vital tool, ensuring consumers who
experience difficulties with financial service providers have their voices heard and get redress. The Consumer
Bureau also publishes information about these complaints to “empower consumers, inform consumer advocates
and companies, and improve the functioning of the marketplace.”39
Complaints in the Database are only posted once the Consumer Bureau has verified that a commercial
relationship exists between a consumer and the company offering the product or service, and confidential
personal information is not disclosed as part of the public database. The Database also includes information
about the actions taken by a company in response to a complaint–including whether the company’s response
was timely and how the company responded.40 Screened complaints are forwarded through a secure web portal
to the appropriate company for their review and response. Consumers can check on the status of their
complaint, provide additional information, and review the responses that they receive. An impressive 97 percent
of complaints are generally responded to by companies within 15 days. As of June 1, 2017, the Consumer
Bureau has handled over 1,218,600 complaints.41 The majority of complaints received through the Database are

37

2012 Consumer Financial Protection Bureau Semi Ann. Rep. 1, available at:
http://files.consumerfinance.gov/f/2012/01/Congressional_Report_Jan2012.pdf.
38
2016 Consumer Financial Protection Bureau Sem. Ann. Rep. 9, p. 17-18, available at https://www.consumerfinance.gov/dataresearch/research-reports/semi-annual-report-spring-2016/; 2016 CFPB Sem. Ann. Rep. 10 p.17-18, available at:
https://www.consumerfinance.gov/data-research/research-reports/semi-annual-report-fall-2016.
39
Consumer Financial Protection Bureau Monthly Complaint Report, Volume 24, p. 1 (June 2017), available at:
https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/201706_cfpb-Monthly-Complaint-Report-50-State.pdf.
40
Per a senior Consumer Bureau official, “[T]he C.F.P.B. also allows companies to give their side of the story […] As such, the
database provides a glimpse into how companies respond to consumer complaints.” Gretchecn Morgenson, “The Watchdog Protecting
Consumers May Be Too Effective,” (Feb. 10, 2017), available at: https://www.nytimes.com/2017/02/10/business/consumer-financialprotection-bureau-gretchen-morgenson.html?mcubz=1.
41
Press Release, Consumer Financial Protection Bureau, “CFPB Releases State-Level Snapshot of Consumer Complaints” (June 27,
2017), available at: https://www.consumerfinance.gov/about-us/newsroom/cfpb-releases-state-level-snapshot-consumer-complaints/.
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related to debt collection, followed by credit reporting/services and mortgage products (See Figures 2 and 3 for
a state-by-state breakdown).42
The Consumer Bureau also accepts complaints from consumers attending its roundtables, town halls,
and field hearings.43 In addition to field hearings, the Consumer Bureau’s Office of Community Affairs has
hosted roundtables with leaders from consumer, civil rights, community, housing, faith-based, student, and
other organizations. These forums enable the Consumer Bureau to learn about firsthand perspectives on key
consumer finance issues affecting various communities.44
Figure 2. State-by-State Chart of Consumer Complaints

Source: Consumer Bureau

42

See, 2016 Consumer Financial Protection Bureau Sem. Ann. Rep. 10 (The greatest complaints received by the Consumer Bureau,
according to its Tenth Semi-Annual Report are related to debt collection, credit reporting, mortgage products, bank accounts or
services, credit cards, student loans, consumer loans, payday loans, prepaid cards, and money transfer services).
43
2016 Consumer Financial Protection Bureau Sem. Ann. Rep. 10, p. 16. (Between October 1, 2016, and March 31, 2017, the
Consumer Bureau sponsored field hearings in Albuquerque, NM, Kansas City, MO, and Sacramento, CA, all of which drew hundreds
of participants).
44
Id.
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Figure 3. State-by-State Analysis of Consumer Complaints

Source: Consumer Bureau
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Source: Consumer Bureau
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The Consumer Bureau’s active enforcement and supervisory efforts are in stark contrast to those taken
by the Federal financial services agencies prior to the enactment of the Dodd-Frank Act (See Figure 4).45
During the period of October 1, 2015 through March 31, 2016, the Consumer Bureau’s supervisory actions
resulted in financial institutions paying more than $44 million in redress to over 177,000 consumers. During the
period of April 1, 2016, through September 30, 2016, the Consumer Bureau’s supervisory actions resulted in
financial institutions providing more than $14 million in redress to over 339,000 consumers; during this time
period, the Consumer Bureau also brought enforcement actions against financial institutions for approximately
$40 million in total relief for consumers due to various violations of consumer financial protection laws. In the
process, the Consumer Bureau has also made the mortgage lending market safer for both consumers and lenders
and, at the same time, pushed for rules that rein in abuses by student loan servicers, auto finance companies,
payday lenders, big banks, and debt collectors.46 In the six years since its establishment in July 2011, the
Consumer Bureau has recovered nearly $12 billion for 29 million consumers.47
Figure 4. Comparison of Consumer Protection Enforcement
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Id.
Consumer Financial Protection Bureau, “Enforcement actions” (last visited July 18, 2017), available at:
https://www.consumerfinance.gov/policy-compliance/enforcement/actions/.
47
Consumer Financial Protection Bureau, “Consumer Financial Protection Bureau: By the numbers” (June 2016), available in
Appendix J.
46
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C. The Consumer Bureau’s Efforts in Protecting the Financial Interests of Servicemembers
The Consumer Bureau’s Office of Servicemember Affairs, which is a designated sub-office under the
Dodd-Frank Act, has visited nearly 150 military installations to help ensure military personnel and their families
understand their consumer rights under the law.48 In its most recent annual report, this office noted that, since
opening its doors in July of 2011, it has handled 82,000 complaints from members of the military,49 and has
taken a number of enforcement actions against financial institutions for violations of Federal consumer
protection laws, including:
● Securing tens of millions of dollars in debt relief for 17,000 servicemembers tricked into taking out
high-cost loans for computers and other electronics purchased at a chain of mall kiosks near military
bases;
● Directing a bank and a partner company to terminate their deceptive marketing of auto and installment
loans and return $6.5 million in hidden fees to military borrowers;
● Requiring a major auto lender to return over $3 million in payments obtained through illegal debtcollection practices, including threats to report servicemembers to their commanding officers; and
● Ordering the nation’s largest credit union to pay over $28 million in refunds and penalties for the use of
illegal debt collection tactics.
Other notable actions by the Consumer Bureau’s Office of Servicemembers include:50
● Securing approximately $130 million in relief for servicemembers, veterans, and their families harmed
by illegal practices;
● Obtaining over $60 million in relief for over 78,000 servicemembers harmed by Servicemember Civil
Relief Act (“SCRA”) violations identified through the Office of Servicemembers monitoring of
complaints;
● Handling over 82,000 complaints51 from servicemembers, veterans, and their families since July 2011;
and
● Providing over 75,000 financial education products to military leaders, service providers,
servicemembers, veterans, and their families.

Consumer Financial Protection Bureau, “The Office of Servicemember Affairs: Charting our course through the military lifecycle”
at p. 71 (May 2017), available at: https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/201705_cfpb_OSA_MilitaryLifecycle-Report.pdf.
49
See, Fact Sheet, “The CFPB’s Office of Servicemember Affairs ensures that military personnel and their families have a voice,”
(July 1, 2017), available in Appendix K.
50
Id.
51
Id. The Consumer Bureau reports that the agency has handled over 82,000 complaints from servicemembers, veterans, and their
families as of July 1, 2017.
48
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Figure 5. Complaints Submitted by Servicemembers, Veterans, and their Families

Source: Consumer Bureau52

D. The Importance of UDAAP Authority: Combating Unfair, Deceptive or Abusive Acts and Practices
One of the Consumer Bureau’s most important enforcement tools is its authority to address predatory
conduct by financial service providers. The Dodd-Frank Act gives the Consumer Bureau the power to pursue
unfair, deceptive, or abusive acts or practices (“UDAAP”) in connection with any transaction with a consumer
for a consumer financial product or service, or the offering of a consumer financial product or service.53 The
Consumer Bureau also has sole authority to prosecute financial service providers for abusive behavior when it
determines that an act or practice:
● “Materially interferes with the ability of a consumer to understand a term or condition of a consumer
financial product or service”;
● “Takes unreasonable advantage of a lack of understanding on the part of the consumer of the material
risks, costs, or conditions of the product or service”;
● “Hinders the ability of the consumer to protect their own interests in selecting or using a consumer
financial product or service;” or
52

Consumer Financial Protection Bureau Monthly Complaint Report, Volume 24, p. 6 (June 2017), available at:
https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/201706_cfpb-Monthly-Complaint-Report-50-State.pdf.
53
12 U.S.C. § 5531
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● “[Encourages] the reasonable reliance by the consumer of a financial service provider to act in the
interests of the consumer.”54
The Consumer Bureau has relied on its UDAAP authority in prosecuting a number of financial
institutions and obtaining recourse for harmed consumers, such as in the case of Wells Fargo Bank and its
fraudulent sales practices that led to bank employees opening up over 1.5 million false customer accounts using
its existing customers’ personal information without their knowledge or consent.55
Republicans have pointed to the Consumer Bureau’s UDAAP authority as an example of the exceptional
regulatory powers afforded to the agency, falsely arguing that there is no or little oversight of, or certainty in,
how the Consumer Bureau will declare, a practice or act as abusive. In doing so, however, the Republicans fail
to acknowledge that in prescribing rules under UDAAP, the Consumer Bureau must consult with the “other
Federal banking regulators, or other Federal agencies, as appropriate, concerning the consistency of the
proposed rule with prudential, market, or systemic objectives administered,” as well as follow the
considerations outlined in the statute under section 1031(d) of the Dodd-Frank Act.56 The Consumer Bureau’s
reasonable use of its UDAAP authority has found that:
● Some mortgage loan servicers have engaged in unfair and deceptive practices by impeding borrowers’
access to loss mitigation options and misrepresenting the right to appeal loan modification denials;
● Credit reporting bureaus were deceiving consumers about the usefulness of the simulated credit scores it
sold to customers, and lured customers into costly recurring payments for credit products;
● A company that provides financing for plaintiff attorneys that operate on a contingency-fee basis was
scamming 9/11 heroes out of money intended to cover medical costs, lost income, and other critical
needs;
● A credit union was making false threats about debt collection to its members, which included activeduty military, retired servicemembers, and their families;
● An online loan servicer was engaging in unfair, deceptive and abusive practices by collecting on debts
that were allegedly void under state law without informing the consumers that the debts might be void;
and
● A payday lender was engaging in unfair and deceptive practices by robo-signing inaccurate affidavits
and pleadings in debt collection lawsuits.57
Additionally, the Consumer Bureau has provided guidance to stakeholders about its UDAAP authority
through bulletins that address activities like debt collection practices, credit card marketing, and student
lending.58 According to the Consumer Bureau, there have been 129 enforcement actions, or 65 percent of all
actions, that have utilized UDAAP as of July 21, 2017. Over 26.3 million consumers have been entitled to relief
as a result of these enforcement actions, which has resulted in over $10.8 billion in consumer relief, either
54

Id.
See, In the Matter of: Wells Fargo Bank, N.A., 2016-CFPB-0015 at p. 5 (Sept. 8, 2016), available at:
http://files.consumerfinance.gov/f/documents/092016_cfpb_WFBconsentorder.pdf (the Consumer Bureau’s review period extended
from Jan. 1, 2011 through Sept. 4, 2016, however, there is evidence that indicates that Wells Fargo’s fraudulent sales practices began
as early as of 2002 and led to its staff opening over 3 million unauthorized customer accounts, e.g. Dawn Giel, “Wells Fargo fake
account scandal may be bigger than thought,” CNBC (May 12, 2017), available at: http://www.cnbc.com/2017/05/12/wells-fargofake-account-scandal-may-be-bigger-than-thought.html).
56
Dodd-Frank Act, § 1031, codified at 12 U.S.C. § 5531.
57
See, Consumer Financial Protection Bureau, “Enforcement actions” (last visited July 18, 2017),
https://www.consumerfinance.gov/policy-compliance/enforcement/actions/; see also, Skadden, Arps, Slate, Meagher & Flom, “
Consumer Bureau Defines ‘Unfair,’ ‘Deceptive,’ and ‘Abusive’ Practices Through Enforcement Activity” (Jan. 2015), available at:
https://www.skadden.com/insights/publications/2015/01/cfpb-defines-unfair-deceptive-and-abusive-practice.
58
See, Consumer Financial Protection Bureau Bull. No. 2013-07, “Prohibition of Unfair, Deceptive, or Abusive Acts or Practices in
the Collection of Consumer Debts” (July 10, 2013), available at: http://files.consumerfinance.gov/f/201307_cfpb_bulletin_unfairdeceptive-abusive-practices.pdf
55
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through monetary redress, debt cancellation, or principal reduction.59 As seen in the effective use of its UDAAP
power discussed above, stripping the Consumer Bureau of this authority will significantly weaken its ability to
better protect consumers going forward.60
E. Other Important Work of the Consumer Bureau
In addition to the Database, enforcement, and supervisory actions, the Consumer Bureau has also
implemented and proposed new rules for mortgage markets, prepaid cards, payday, auto title, and similar
lending products. It has also released comprehensive studies about consumer reporting, credit scoring, and
mandatory arbitration in consumer contracts.
Although the Consumer Bureau is only authorized to supervise institutions with consolidated assets of
$10 billion or more, it is responsible for writing rules for all the enumerated Federal consumer protection laws
that were transferred to the agency under the Dodd-Frank Act.61 Despite Republican rhetoric, which stems from
lobbying groups working on behalf of the largest financial institutions, the Consumer Bureau aims to tailor its
rules to provide flexibility for small financial institutions. For example, the Consumer Bureau provides
community banks, credit unions, and other smaller sized institutions in rural and non-metropolitan markets with
a number of exemptions from its mortgage loan rules, including flexibility related to “Qualified Mortgages.” In
addition, smaller institutions serving rural or underserved areas are exempt from requirements that they
maintain escrow accounts for higher-cost loans.62 Unlike the other Federal financial services agencies, the
Consumer Bureau is required under the Dodd-Frank Act to perform a five-year retrospective review of its
significant rules in order to evaluate their effectiveness and to enable the agency to address any ambiguities and
conflicts as well as identify any further necessary changes. This requirement ensures that the Consumer
Bureau’s rules are appropriately tailored, and provide clear rules of the road. The Consumer Bureau has fully
committed itself to protecting consumers from predatory financial products and services, notwithstanding
efforts by the Republicans to roll back the agency’s progress.
F. Robust Oversight and Accountability of the Consumer Bureau
Republican arguments that the Consumer Bureau has excessive regulatory powers and is free from any
Congressional oversight63 simply ignore the legislative history, plain reading of the statute, and the realities of

See gen., Consumer Financial Protection Bureau, “Enforcement actions” (last visited July 18, 2017),
https://www.consumerfinance.gov/policy-compliance/enforcement/actions/.
60
See, Consumer Financial Protection Bureau, “Enforcement actions” (last visited July 18, 2017),
https://www.consumerfinance.gov/policy-compliance/enforcement/actions/.
61
See, Mark Jickling, U.S. Congressional Research Service, R40857, “Consumer Financial Protection by Federal Agencies” (Oct. 14
2009), available at: http://www.politico.com/pdf/PPM136_091020_cfp_report.pdf.
62
See, “The State of Rural Banking: Challenges and Consequences, Hearing Before the Subcomm. on Financial Institutions and
Consumer Protection of the S. Comm. on Banking” (Oct. 28, 2015) (testimony of Sarah Edleman, Dir. of Housing Policy, Center for
American Progress), available at: https://www.banking.senate.gov/public/_cache/files/4c89fc23-4e73-47ab-bbdf69f79763510f/33A699FF535D59925B69836A6E068FD0.edelmantestimony102815ficp.pdf; see also, “Ending the De Novo Drought:
Examining the Application Process for De Novo Financial Institutions: Hearing before the H. Financial Institutions and Consumer
Credit Subcomm. of the H. Comm. on Financial Services (Mar. 21, 2017) (testimony of Sarah Edleman, Dir. of Housing Policy,
Center for American Progress), available at: https://www.banking.senate.gov/public/_cache/files/4c89fc23-4e73-47ab-bbdf69f79763510f/33A699FF535D59925B69836A6E068FD0.edelmantestimony102815ficp.pdf.
63
See e.g., “Rep. Jeb Hensarling Calls Consumer Financial Protection Bureau A 'Rogue Agency',” NPR MORNING EDITION (Feb.
24, 2017) (“Hensarling: it is unaccountable to the president. It is unaccountable to Congress. It is unaccountable to the courts.”),
available at: http://www.npr.org/2017/02/24/516983751/rep-jeb-hensarling-calls-consumer-financial-protection-bureau-a-rogueagency; see also, Sylvan Lane, “GOP Bill Would Eliminate Consumer Financial Protection Bureau,” THE HILL (Feb. 14, 2017),
http://thehill.com/policy/finance/319517-gop-bill-would-eliminate-consumer-financial-protection-bureau. (“Republicans have
59
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the reach of Congressional oversight under the U.S. Constitution. First, in part due to concerns about how the
new agency would exercise its authority, Congress created unique regulatory checks on the agency's rulemaking
authority. The Consumer Bureau is subject to special consultation procedures for the exercise of its rulemaking
authority, such as required consultations with other Federal banking regulators, consumers, and private
stakeholders. In addition, the Financial Stability Oversight Council (“FSOC”) serves a “commission" function
for the single Director-led agency in that FSOC has authority to review and repeal final rules of the Consumer
Bureau under certain circumstances.64 No other Federal banking agency is subject to such extensive checks.
Second, unlike the other Federal banking regulators whose budgets are entirely self-determined, the
Consumer Bureau’s budget is subject to a hard cap based on a percentage of Federal Reserve assessments.65
Third, the Consumer Bureau Director is required to submit semi-annual reports to the relevant
authorizing Congressional Committees and to testify in front of the Committee and the Senate Banking
Committee on the agency’s efforts in supervising regulated entities’ compliance with Federal consumer
protection laws. Since 2011, the Consumer Bureau Director and its senior officials have been called to testify
before Congress 63 times, with the Consumer Bureau Director most recently testifying before the Committee
about two semi-annual reports on Wednesday, April 5, 2017.66
IV. Republicans Attempts to “Functionally Terminate” the Consumer Bureau
In spite of the Consumer Bureau’s good work to make sure that banks, lenders, and other financial
companies treat consumers fairly, Congressional Republicans and the Trump Administration have continued to
push to undermine, and even abolish, the Consumer Bureau. Committee Chairman Hensarling (R-TX) has
stated that the highly successful Consumer Bureau “must be functionally terminated,” and has supported a
multi-pronged attack to tear it down through legislative actions, budgetary maneuvers, lawsuits, and
investigations, even calling for its Director to be fired.67 These efforts seek to return the regulatory landscape
back to the years preceding the financial crisis and the enactment of the Dodd-Frank Act, in spite of the
successes of the Consumer Bureau. Some of these unjustified Republican attacks are described below.
A. Republicans’ Historic Blockade of Consumer Bureau Director Cordray’s Appointment
The Consumer Bureau was designed to be headed by a single Director nominated by the President,
subject to the advice and consent of the Senate, similar to other independent Federal financial regulators like the
OCC and the FHFA. Although President Obama announced his selection of Richard Cordray to head the agency

consistently opposed the CFPB since the agency opened in 2011. They say the bureau — controlled by an independent director with
regulatory and punitive power — is unaccountable and too powerful.”).
64

See 12 U.S.C. § 5513.
See Dodd-Frank Act, Pub. L. No. 111-203, Sec. 1017(b), available at: http://www.dodd-frankact.us/Dodd_Frank_Act_Text_Section_1017.html. Also note that because of uncertainty about whether this dollar amount would be
sufficient to pay for the top notch staff, deemed critically important for the agency to fulfill its ambitious statutory mission, Congress
created a mechanism authorizing the Director to appeal for additional $200 million in Congressional appropriations for the first few
fiscal years while it was standing up.
65

66

Ironically, while the Committee Republicans are quick to falsely claim that the Consumer Bureau operates without adequate
Congressional oversight, they opted not to schedule a hearing with the Director to review the semi-annual report in the fall of 2016.
Jeb Hensarling, “How We’ll Stop a Rogue Federal Agency,” The Wall Street Journal (Feb. 8, 2017), available at:
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on July 21, 2011, Senate Republicans did all they could to block his confirmation.68 This delay in getting a
confirmed Director to run the Consumer Bureau arguably slowed down the agency as it was standing up.
B. Endless Republican Investigations to Distract and Undermine the Consumer Bureau
Committee Republicans have also initiated dozens of “investigations” of the Consumer Bureau since
January 2014, forcing it to produce more than 170,000 pages of documents for the Committee in response to
over 90 letters of inquiry. To aid in these relentless attacks, the Committee adopted new rules during the 114th
Congress replacing a long-standing, bipartisan, and transparent subpoena process with one that enables
Committee Chairman Hensarling to unilaterally issue subpoenas without having to publicly debate and vote on
each subpoena before the full Committee. Since this rule change, Committee Chairman Hensarling has
unilaterally issued 20 subpoenas to the Consumer Bureau, each time electing to forgo public consideration and
bypass a Committee vote on the subpoena. The unilateral subpoenas have forced several of the Consumer
Bureau’s former and current employees to sit for over 40 hours of depositions.
Currently, the Committee, at the direction of the Chairman, is in the process of deposing more than a
dozen witnesses investigating the work of the Consumer Bureau. Instead of following up with Wells Fargo on
its fake account scandal or holding President Trump and his Administration accountable for their actions, the
Committee continues to waste valuable resources on a baseless investigation that is designed to undermine the
integrity of the Consumer Bureau, regardless of the fact that consumers will ultimately suffer if the Consumer
Bureau’s powers are curtailed.
C. H.R. 10, The “Wrong Choice Act”
On June 8, 2017, the full House passed H.R. 10, the “Financial CHOICE Act,” which Committee
Democrats refer to as the “Wrong Choice Act.” No Democrats voted in favor of the legislation and one
Republican voted against it.69 Sponsored by Committee Chairman Hensarling, H.R. 10 repeals some of the most
important Dodd-Frank Act provisions, and would gut the Consumer Bureau. If enacted, the bill will functionally
terminate the Consumer Bureau and take the United States back to the failed and fragmented pre-crisis
regulatory system of consumer financial protection, which was discussed in earlier sections of this report. H.R.
10 would, among other things:
● Completely gut the Consumer Bureau, eliminating nearly all of its supervisory and enforcement
authority over the largest financial institutions, including tools recently used to provide redress to
consumers harmed by Wells Fargo’s fraudulent opening of millions of accounts;
● Destroy the Consumer Bureau’s independent funding mechanism, and replace it with a partisan
Congressional appropriations process;
● Conceal the Consumer Bureau’s transparent nationwide consumer complaint database, even though 97
percent of the 1.1 million complaints submitted to companies have received timely responses; and
● Empower the President to fire the head of the Consumer Bureau at will, which undermines the
Consumer Bureau’s capacity to serve as a strong, independent consumer “cop on the beat.”
According to the Senate Historian, the Senate Republican blockade of Mr. Cordray’s nomination was the first time in history that a
minority party pledged to block a nominee simply because it opposed an agency’s very existence. See, Press Releaese, Senator
Sherrod Brown (D-OH), “Brown Joins Groups Of 54 Senators In Letter Urging Confirmation Of Richard Cordray Renomination To
CFPB,” (Feb. 14, 2013), available at: https://www.brown.senate.gov/newsroom/press/release/brown-joins-groups-of-54-senators-inletter-urging-confirmation-of-richard-cordray-renomination-to-cfpb; see also, Mike Konczal, “The GOP doesn’t oppose Richard
Cordray. It opposes his whole agency,” WASHINGTON POST, (May 25, 2013), available at:
https://www.washingtonpost.com/news/wonk/wp/2013/05/25/the-gop-doesnt-oppose-richard-cordray-it-opposes-his-whole-agency/.
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● Remove the Consumer Bureau’s authority to regulate small-dollar credit, such as payday loans, which
would bring to a halt its efforts to ensure consumer protections of financial products that have been used
to rip off many consumers, especially minorities and low-to-moderate income borrowers, as both groups
are disproportionately impacted by high-cost small-dollar lending.70
D. H.R. 2133, The “CLEARR Act”
On April 25 2017, Financial Institutions and Consumer Credit (“FI”) Subcommittee Chairman
Luetkemeyer (R-MO) introduced H.R. 2133, the “Community Lending Enhancement and Regulatory Relief
Act” (or the “CLEARR” Act). Committee Republicans have tried to frame this bill as an attempt to provide
targeted relief for community financial institutions from certain rules and regulations. However, several of its
key provisions repeal regulations for megabanks, not smaller sized financial institutions, at the expense of
consumers under the guise of Main Street regulatory relief. Notably, the bill would:
● Remove the Consumer Bureau’s ability to go after institutions, like Wells Fargo, that engage in
“abusive” practices by modifying its UDAAP authority;
● Require the Consumer Bureau to follow the same cumbersome requirements as the FTC when the
Consumer Bureau conducts any rulemaking related to unfair and deceptive acts and practices, which
essentially restricts the Consumer Bureau’s power to promulgate broad substantive rules, and is unique
as no other prudential banking regulator is subject to similar requirements;71 and
● Repeal section 1071 of the Dodd-Frank Act, which requires the collection of small business and
minority-owned business loan data under the Equal Credit Opportunity Act. This major rollback is in
spite of the fact that small business lending experts have encouraged the Consumer Bureau to implement
this requirement to help gain a better understanding of the credit needs of small businesses.72 The
Consumer Bureau has also been methodical in its approach on this requirement, recently issuing a
Request for Information to better understand how to properly calibrate the implementation of this
requirement.73
E. Appropriations Bills and Budget Reconciliation
The House Appropriations Committee recently approved the fiscal year (“FY”) 2018 Financial Services
and General Government (“FSGG”) Appropriations bill,74 which contains many elements of the Wrong Choice
Act, including those that completely gut the independent and strong Consumer Bureau.
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Congressional Republicans are also openly contemplating abusing the budget process to sneak through
partisan and unpopular rollbacks of the Consumer Bureau.75 The House Budget Committee released its
“Blueprint” for the FY 2018 Budget on July 18, 2017, which includes a roadmap for using the expedited House
and Senate procedures of budget reconciliation to eliminate the independent funding of the Consumer Bureau,
among other items.76
F. Treasury Report from the Trump Administration
Following an Executive Order from President Trump – who has vowed “to do a big number on DoddFrank” – Treasury issued a report on June 12, 201777 containing substantially similar deregulatory reforms as
those frequently seen on Wall Street’s wish list.78 This report also mirrors similar provisions in the Wrong
Choice Act that seek to undermine the highly successful Consumer Bureau. Specifically, the report proposes to:
● Empower President Trump to fire the Consumer Bureau’s Director at will, chilling any tough
enforcement actions against the President’s friends on Wall Street;
● Eliminate the Consumer Bureau’s independent funding and subject it to a partisan Congressional
appropriations exercise that could drastically slash its budget;
● Make the Consumer Bureau’s currently publicly available nationwide consumer complaint database
non-public, even though 97 percent of complaints submitted to companies have received timely
responses;
● Constrain the Consumer Bureau’s enforcement tools, making it much harder to go after unfair, deceptive
or abusive acts or practices committed by Wall Street banks like Wells Fargo;
● Roll back numerous protections put in place by the Consumer Bureau in the mortgage market;
● Slap a moratorium on mortgage servicing rules that could better protect consumers from the kind of
foreclosure abuses performed by banks like OneWest; and
● Impose delays and repeals of various data collection that would help shed a light on discriminatory
lending practices.
G. Challenges to the Consumer Bureau’s Structure: PHH Corporation v. Consumer Financial
Protection Bureau
House Republicans seized on a three-judge panel ruling in the case of PHH Corporation (“Corp.”) v.
Consumer Financial Protection Bureau – despite the fact that the full D.C. Court of Appeals (“Court of
Appeals”) took the rare step to vacate the ruling and re-hear the case – in an attempt to further weaken the
Consumer Bureau. Even though the matter is being actively litigated, Republicans called a public hearing,
inviting the attorney for PHH Corp. to testify. According to Brianne J. Gorod, Chief Counsel of the
Constitutional Accountability Center, who also testified at this hearing, “[d]espite (or perhaps because of) its
many successes, the CFPB has been the subject of numerous attacks, including claims by its opponents that it is
unconstitutional.” Ms. Gorod went on to explain that despite these attacks, including from PHH Corp., the
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structure and design of the Consumer Bureau is constitutional and consistent with Supreme Court precedent. 79
Congresswoman Waters and 40 current and former Democratic Members of Congress filed an amicus brief with
the Court of Appeals on March 31, 2017, in support of the Consumer Bureau’s independent structure and its
constitutionality.80
H. Case Study: Congressional Republican Attacks on the Consumer Bureau’s Forced Arbitration Rule
An illustrative, recent example of the importance of having an independent Federal agency dedicated to
ensuring that consumer financial markets are fair, transparent, and competitive can be seen in the Consumer
Bureau’s decision to issue a final rule on forced pre-dispute arbitration agreements, and the significant pushback
received from Republicans in Congress and Acting OCC Comptroller Keith A. Noreika to dismantle this
protection restoring a consumer’s right to seek redress through the courts.
Generally, absent an explicit agreement, either a consumer or a service provider has the right to seek
resolution if a dispute arises about contractual or statutory duties in a court of law.81 However, consumer
contracts for products or services like credit cards, payday loans, and bank accounts increasingly contain
arbitration provisions that, even before a dispute occurs, prohibit a consumer from suing a financial company for
a wrongdoing through the court system. Instead, the clauses require a consumer to use a final and binding
arbitration with a privately-appointed individual to obtain redress. These clauses also restrict consumers’ ability
to join together with other harmed consumers in a class-action lawsuit.
Section 1028(a) of the Dodd-Frank Act directed the Consumer Bureau to study the use of mandatory predispute arbitration clauses in the consumer financial marketplace and, consistent with its findings, to issue a rule
under section 1028(b) of the Dodd-Frank Act restricting or banning their use in contracts, if it “is in the public
interest and for the protection of consumers.” To satisfy this statutory mandate, the Consumer Bureau conducted
an extensive and transparent review that included, among other things:
● A request for information about the prevalence of arbitration agreements, arbitration claims, and other
impacts on consumers and companies, such as the impacts on the incidence of consumer claims, prices,
and development of legal precedent;
● Several in-person discussions between stakeholders and staff;
● Roundtables; and
● A survey to determine consumers’ awareness of, perceptions about, and expectations of forced
arbitration clauses, which involved multiple requests for input on its proposed survey design.
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The Consumer Bureau also publicly released its preliminary results, along with a discussion about the
scope of the remaining work, before it ultimately issued the final study in March 2015. The extensive March
2015 study was 728 pages long.82
The study noted that millions of consumers are subject to forced pre-dispute arbitration clauses in their
contracts for consumer products or services, which the Consumer Bureau concluded restrict consumers’ ability
to get relief in disputes with financial companies by limiting their ability to pursue class-actions.83 For example,
the study found, “[i]n the credit card market, larger bank issuers are more likely to include arbitration clauses
than smaller bank issuers and credit unions. As a result, while less than 16 percent of issuers include such
clauses in their consumer credit card contracts, just over 50 percent of outstanding credit card loans are subject
to them. In 2009 and 2010, several issuers entered into private settlements of an antitrust lawsuit in which they
agreed to remove the arbitration clauses from their credit card consumer contracts for a defined period. If those
issuers still included such clauses, some 94 percent of credit card loans outstanding would now be subject to
arbitration.”84
Notably, the Consumer Bureau found that large banks - not smaller banks and credit unions - tend to use
forced arbitration clauses. For example, “[i]n the checking account market, larger banks tend to include
arbitration clauses in their consumer checking contracts, while mid-sized and smaller banks and credit unions
tend not to. We estimate that in the checking account market, which is less concentrated than the credit card
market, around 8 percent of banks, covering 44 percent of insured deposits, include arbitration clauses in their
checking account contracts.”85
Furthermore, the Consumer Bureau found that consumers whose agreements contain arbitration clauses
wrongly believe that they can go to court and participate in class-actions.86 The Consumer Bureau also found no
statistically significant evidence showing that firms that had previously eliminated these arbitration clauses
increased their prices or reduced access to credit relative to those that made no changes in their use of
arbitration clauses.87 Based on these findings, the Consumer Bureau issued a proposed arbitration rule in May
2016.
The Consumer Bureau submitted the final rule for publication in the Federal Register on June 27, 2017,
and publicly released it on July 10, 2017. The final rule, which was published in the Federal Register on July
19, 2017,88 prohibits financial companies from including clauses in consumer contracts for certain consumer
financial products or services that force their customers to use corporate-friendly arbitration proceedings when
they want to settle disputes. The final rule also requires financial companies that are involved in an arbitration
proceedings stemming from their use of pre-dispute arbitration agreements to submit certain arbitration and
court records to the Consumer Bureau.
Consumer, civil rights, labor, community, and nonprofit organizations, that together represent the
interests of millions of consumers, strongly applauded the new rule.89 In doing so, these organizations pointed
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out that the ban will ensure families and consumers on Main Street are no longer precluded from seeking fair
remedies through the court system if they are harmed by the unscrupulous and illicit practices by Wall Street
megabanks. Notably, the inclusion of these clauses in Wells Fargo’s consumer agreements prevented the big
bank’s harmed customers from obtaining redress in courts for the harm caused by the bank’s unauthorized
opening of millions of customers’ accounts.90
Unlike the praise from consumers about the final rule, Congressional Republicans voiced strong
opposition to it. Committee Chairman Hensarling, for example, pronounced that the “bureaucratic rule will
harm American consumers but thrill class action trial attorneys.”91 Similarly, FI Subcommittee Chairman
Luetkemeyer said that the final rule was “yet another anti-consumer regulation issued by the CFPB that will
prompt more lawsuits all across the country.”92 By contrast, in 2016, 65 House Democrats sent a letter to the
Consumer Bureau expressing strong support for the proposed rule. In this letter, the Democrats argued that “the
proposed rule is a critical step to protect the public interest by ensuring that consumers receive redress for
systemic unlawful conduct.” (See Appendix B).
Committee Chairman Hensarling even resorted to threatening Director Cordray with contempt
proceedings in order to block the rule. In a letter dated July 5, 2017, Committee Chairman Hensarling warned
that any effort by Director Cordray “or another Bureau employee to promulgate any rule affecting arbitration
agreements,” before he was satisfied that the agency had complied with his sweeping request for thousands of
documents, could result in contempt proceedings, noting that he had “directed Committee Staff to prepare a
Staff Report for public release detailing” the Consumer Bureau Director’s “contumacy” (See Appendix D).93
In a response letter dated July 10, 2017, and being made public for the first time as part of this report,
Director Cordray discredited the Chairman’s series of inaccurate characterizations in the July 5th letter. First,
the Director disputed the Chairman’s manufactured claims about the potential adverse impact of the rule.
Second, the Director corrected the Chairman’s false allegations that the Consumer Bureau had failed to comply
with his countless demands for voluminous amounts of agency materials by providing documents
demonstrating repeated attempts by Consumer Bureau employees to engage in good faith dialogue with
Republican Committee staff to provide relevant materials responsive to their inquiries (See Appendix E).
Meanwhile, Congressional Republicans’ efforts to overturn the final rule have intensified. Committee
Chairman Hensarling and three Republican Senators - Senate Banking Committee Chairman Mike Crapo (RID), Senator Tom Cotton (R-AK), and Senator Patrick Toomey (R-PA) – have publicly declared their intent to
repeal the rule by using the Congressional Review Act (“CRA”).94
The CRA allows Congress to use a joint resolution of disapproval to repeal new Federal regulations
issued by government agencies within a specified time period and overturn these rules with simple majority
vote, which avoids the typical 60-vote threshold required in the Senate.95 Before the Trump Administration, this
obscure oversight tool had only been used once before to block a regulation.
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House Joint Resolution 111, a resolution of disapproval to nullify the rule, was introduced by
Congressman Keith Rothfus (R-PA) on July 20, 2017.96 In a press release announcing the introduction of the
resolution, House Republicans disingenuously framed the rule as “anti-consumer,” despite the overwhelming
support of the rule by consumer advocates.97
Congressional Republicans signaled a willingness to use any and all means to stop the final rule from
going into effect. For instance, despite a long-standing House Rule against including authorizing language to
establish public policy in appropriations bills, House Republicans used the appropriations process to try get the
final rule rescinded.98 On July 13, 2017, the House Appropriations Committee approved, by a party-line vote of
31 to 21, the FY 2018 FSGG Appropriations bill. Section 930 of this bill would repeal the Consumer Bureau’s
power to restrict arbitration clauses.99
Furthermore, OCC’s Acting Comptroller Keith Noreika, who was named Acting Comptroller under
questionable backdoor procedures by the Trump Administration,100 suddenly weighed in to express never before
shared concerns about the impact of the rule on safety and soundness. In doing so, he may have signaled the
OCC’s intent to stop the final rule by petitioning FSOC to repeal the final rule. But, his last-minute expression
of concerns about the final rule appears to have ignored the question of why the OCC failed to convey similar
concerns earlier in the rulemaking process. Section 1022(b)(2)(B) of the Dodd-Frank Act directs the Consumer
Bureau to “consult with the appropriate prudential regulators or other Federal agencies prior to proposing a rule
and during the comment process regarding consistency with prudential, market, or systemic objectives
administered by such agencies.”101
Section 1023 of the Dodd-Frank Act also establishes an unprecedented veto process in which a member
agency of the FSOC can petition in writing to overturn a Consumer Bureau regulation within 10 days after it is
published in the Federal Register, if the petitioner “has in good faith” attempted to work with Consumer
Bureau, “to resolve concerns regarding the effect of the rule on the safety and soundness of the United States
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banking system or the stability of the financial system of the United States.”102 Overturning a rule that meets
these requirements requires the affirmative vote of two-thirds of the FSOC members.103
In a letter dated July 10, 2017, Acting Comptroller Noreika abruptly voiced concerns to Director
Cordray that the rule may “force institutions to confront ‘potentially ruinous liability’ and to settle
unmeritorious claims to mitigate the significant costs and risks associated with class-action lawsuits. The
increased cost associated with litigation and the loss of arbitration as a viable alternative dispute resolution
mechanism could adversely affect reserves, capital, liquidity, and reputations of banks and thrifts, particularly
community and midsize institutions” (See Appendix F). The letter appears to be a misguided “Hail Mary” tactic
to overturn the final rule.
Director Cordray, understandably, expressed surprise about Acting Comptroller Noreika’s sudden aboutface position, and pointed to the OCC’s failure to raise concerns about the rule’s impact on the safety and
soundness of the Federal banking system during the multi-year rulemaking process, which had involved
consultation with the OCC. In a July 12, 2017, response letter, Director Cordray underscored that the rule will
“create an effective means by which consumers can seek to vindicate their legal rights under Federal and state
consumer protection laws and under their contracts.” (See Appendix G). He also pointed out some of the
agency’s key research findings-- the majority of depository institutions operate without arbitration agreements;
the projected costs of the rule would be borne by an industry with trillions of dollars in assets, with banks alone
earning over $171 billion in profits last year; and the apparent failure of OCC to downgrade the CAMELS
rating for any institution subject to earlier eliminations of mandatory arbitration agreements (See Appendix G).
Nevertheless, in a July 17, 2017, follow-up letter to Director Cordray, Acting Comptroller Noreika
reiterated disingenuous concerns about the potential adverse impact of the rule on the safety and soundness of
the banking system. He also requested that the Consumer Bureau delay the publication of the rule in the Federal
Register (See Appendix H).
On July 18, 2017, Director Cordray sent a second letter to Acting Comptroller Noreika explaining that
there was no “plausible basis” for his claim that the arbitration rule could affect the safety and soundness of the
banking system, pointing out, again, the economic analysis measuring the impact of the rule on the entire
financial system was minimal (See Appendix I). The letter also stated that, while Acting Comptroller Noreika
“may disagree with the policy judgments for the rule, [the Consumer Bureau] question[ed] why it would be
appropriate to distort the FSOC process to review a claim that is so plainly frivolous...”
The persistence of Acting Comptroller Noreika in attempting to block the Consumer Bureau is not
shocking when considering the fact that as a partner at the law firm Covington & Burling, he previously
defended Wells Fargo and argued that their forced arbitration clauses should be enforced regarding excessive
overdraft fees charged to their customers. Acting Comptroller Noreika is now trying to nationalize his prior
tactics and prevent all consumers from having their day in court.104
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2017).
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While the Consumer Bureau’s extensive research on the scope of and impact of eliminating forced predispute arbitration clauses and robust arbitration rulemaking process clearly debunks any claims that the rule
endangers the safety and soundness of the Federal banking system, the Acting Comptroller’s last-minute
complaints and ridicule of the final rule echoed past prudential regulators’ pattern of putting the financial
interests of their regulated entities before consumers’ interests. Director Cordray’s decision to proceed with
issuing the rule, despite intensive Congressional and regulatory pressure, was appropriately justified based on
the statutory directive to issue a rule if needed to protect consumers and in the public interest.
The Consumer Bureau’s actions demonstrate the importance of having a truly independent Federal
agency with the primary mission of protecting consumers from harmful practices. And, the aggressive actions
of Congressional Republican and the Acting Comptroller to try to stop the rule, with both resorting to
“alternative facts” to block it, also highlight the danger of allowing special interests and political pressure to
succeed in undermining the Consumer Bureau and, with it, the implementation and enforcement of strong
consumer protections.
V. Conclusion
The 2008 financial crisis exposed the shortcomings of the “hands-off” approach to regulation best
embodied by former Federal Reserve Chairman Alan Greenspan, who led the agency that had been largely
responsible for, but derelict in writing rules for, most of the Federal consumer financial laws prior to the DoddFrank Act. This regulatory disposition was never more evident than during the following exchange at a House
hearing in October 2008 between former House Oversight and Government Reform Chairman Waxman and
Chairman Greenspan:
“WAXMAN: ‘You had the authority to prevent irresponsible lending practices that led to the subprime
mortgage crisis. You were advised to do so by many others. Do you feel that your ideology pushed you
to make decisions that you wish you had not made?’
GREENSPAN: ‘Yes, I’ve found a flaw. I don’t know how significant or permanent it is. But I’ve been
very distressed by that fact.’”105
Despite constant and repeated attacks of the Consumer Bureau’s work from Republicans and the
financial services industry, consumers across the country have been much better protected and the American
economy has recovered and grown. Thus, the Dodd-Frank Act, and the Consumer Bureau, have strengthened
financial oversight while promoting economic growth. Because of the Dodd-Frank Act, and other Democratic
policies, the American economy has made significant gains since the depths of the financial crisis, seen in the
88 consecutive months of private-sector job growth in this country and the creation of more than 16 million
private sector jobs. The labor market continues to make progress towards full employment, with the
unemployment rate now at 4.4 percent, wages finally rising, GDP growth up, the housing market stabilizing,
and the stock market reaching record highs.106
The financial system has thrived since the passage of the Dodd-Frank Act. According to a recent survey
by the National Federation of Independent Business, 96 percent of small business owners reported their
See, Edmund L. Andrews, “Greenspan Concedes Error on Regulation,” THE NEW YORK TIMES (Oct. 23, 2008), available at:
http://www.nytimes.com/2008/10/24/business/economy/24panel.html.
106
See, U.S. Dept. of Labor Bureau of Labor Statistics, “Economic News Release: Employment Situation Summary,” (Jul. 7, 2017),
available at: https://www.bls.gov/news.release/empsit.nr0.htm; see also, https://obamawhitehouse.archives.gov/blog/2016/12/15/2017economic-report-president,
105
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borrowing needs were met.107 The banking industry posted an all-time record in profits of over $171 billion in
2016, with community banks outperforming their larger competitors,108 credit union membership expanding109
and business lending up 75 percent.110
Figure 6. Business Lending Has Increased 75% to All-Time Record After Dodd-Frank

Source: Federal Reserve Board

Instead of tearing down the Consumer Bureau based on a failed ideology, Congress should examine real
facts and evidence, and look to build upon the Consumer Bureau’s successes for consumers across the country.
Congress, for example, should enact legislation to empower the Consumer Bureau with authority to oversee
compliance of the Servicemember Civil Relief Act to better protect military service members who defend our
country. Congress should also support and encourage the swift implementation of the Consumer Bureau’s
recently issued final rule to put an end to abusive forced arbitration clauses in the financial services sector.
Furthermore, the Committee should eliminate the Chairman’s unilateral subpoena authority so the full
See, William C. Dunkelberg & Holly Wade, “NFIB Small Business Economic Trends,” at pg. 1 (June 2017), available at:
http://www.nfib.com/assets/SBET-June-2017.pdf.
108
See, Federal Deposit Insurance Corporation Quarterly Reports, Vol. 10, No. 1-4 (2016), available at:
https://www.fdic.gov/bank/analytical/quarterly/.
109
Compare the number of credit union members, from 90.5 million in 2010 to more than 106.9 million members in 2016. See,
National Credit Union Administration Annual Report “Resilience and the Road Ahead,” at pg. 49 (2010), available at:
https://www.ncua.gov/Legal/Documents/Reports/AR2010.pdf; see also, National Credit Union Administration 2016 Annual Report
2016, at pg. 48 (2016), available at: https://www.ncua.gov/Legal/Documents/Reports/annual-report-2016.pdf.
110
See, Bess Levin, “The Chair of the Federal Reserve Just Fact-Shamed Donald Trump,” VANITY FAIR (Feb. 14, 2017), available at:
http://www.vanityfair.com/news/2017/02/janet-yellen-just-fact-shamed-donald-trump; see also, Mike Konczal, Kathryn Milani &
Andrew Hwang, “Doomed to Repeat: Debunking the Conservative Story about the Financial Crisis and Dodd-Frank,” ROOSEVELT
INSTITUTE (June 6, 2016), available at: http://rooseveltinstitute.org/doomed-repeat-dodd-frank/; see generally, Kathryn Milani,
“Community Banking is Alive, Well: The Three Myths about Dodd-Frank and Community Banks,” ROOSEVELT INSTITUTE (June 8,
2017), available at: http://rooseveltinstitute.org/community-banking-alive-well-three-myths-about-dodd-frank-and-community-banks/.
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Committee can publicly debate the merit of Committee subpoenas and prevent the harassment of hardworking
public servants.
The Consumer Bureau has a strong track record of working for consumers at a time of record profit for
the financial services sector and a growing American economy. The catastrophic costs and tremendous harm
consumers suffered through the financial crisis and ensuing Great Recession should serve as a stark reminder to
policymakers to strive to ensure that, a decade from now, consumers will still have an equally strong and
successful watchdog in the Consumer Bureau to stop abusive and predatory practices as they do today.
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APPENDIX A
A Decade Later – Key Milestones for the Consumer Financial Protection Bureau
● Summer 2007 – Elizabeth Warren proposes the creation of a strong, independent Federal consumer
watchdog.
● June 2009 –Treasury Department recommends Congress establish a Consumer Financial Protection
Agency.
● October 2009 – House Financial Services Committee approves the Consumer Financial Protection
Agency Act.
● December 2009 – U.S. House of Representatives approves the Wall Street Reform and Consumer
Protection Act.
● July 21, 2010 – President Obama signs the Dodd-Frank Wall Street Reform and Consumer Protection
Act into law, authorizing the establishment of the Consumer Bureau.
● September 17, 2010 – President Obama names Elizabeth Warren to lead Treasury’s efforts in helping to
stand up the Consumer Bureau.
● January 6, 2011 – Warren names Holly Petraeus to help establish and lead the Consumer Bureau’s
Office of Servicemember Affairs.
● July 18, 2011 – President Obama nominates Richard Cordray to serve as the Consumer Bureau’s first
Director.
● July 21, 2011 – Consumer Financial Protection Bureau formally opens.
● July 18, 2012 –Consumer Bureau announces first public enforcement action, forcing Capital One to
refund $140 million to two million harmed consumers. To date, enforcement actions have returned about
$12 billion to 29 million harmed consumers.
● October 11 and 12, 2012 – Consumer Bureau’s Credit Union Advisory Council and Community Bank
Advisory Council hold inaugural meetings.
● January 10, 2013 – Consumer Bureau issues Final Rule for Ability to Repay and Qualified Mortgages,
ending the worst consumer abuses in the mortgage market.
● July 16, 2013 – Cordray confirmed by the Senate following unprecedented obstruction by Senate
Republicans.


July 16, 2015 – Consumer Bureau launches Monthly Complaint Snapshots to highlight consumer trends
based on their complaint database.



October 3, 2015 – Consumer Bureau’s “Know Before You Owe” mortgage disclosure rule becomes
effective, simplifying complex mortgage documents for prospective homebuyers.
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September 8, 2016 - Consumer Bureau fines Wells Fargo $100 Million for fake account scandal

● July 10, 2017 – Consumer Bureau issues a final rule to stop forced arbitration in contracts for consumer
financial products.
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From:
To:
Cc:
Subject:
Date:

Dewey, Samuel
Bressler, Steven (CFPB)
Galicia, Catherine (CFPB); O"Brien, Patrick (CFPB); Tindall, Anne (CFPB); Clark, Joseph; Greenbaum, Elie; Sisto,
Brett; Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee; Johnson, Brian
Re: Letter from Chairman Wagner to Director Cordray
Thursday, May 11, 2017 7:00:58 PM

Steve:
Thank you for your email. We respond to your points below.
First. You seem to have missed the point of our earlier email. The meet and confer process-whether is stems from legal compulsion or a negotiated process is to resolve issues prior to the
return date. The process has no meaning if the CFPB is content to ignore return dates and
only seek to confer piecemeal after default and in a manner that strongly suggests the process
of running out the clock.
Since your email is unclear, we again put the point: Do you wish to meet and confer, or will
you make a complete response to the interrogatories by the return date of tomorrow? That is a
very simple question. If you do wish to meet and confer, despite the fact that I am on a family
vacation we will do so at a time and modality of your choosing. Again we are happy to talk
on the record or via email tonight.
Second. As to the CID regulation you again miss the point. It is not legally binding here. But
the principle is certainly operative. You meet and confer before the return date. Your
response is concerning because it suggests that the CFPB believes that everyone else plays by
one set of rules, and it by another.
Third. We restate out earlier inquiry from our correspondence with Ms. Tindal. Does the
CFPB take the position that it has a coordinate entity to Congress? Or is it merely part of the
Executive Branch answerable to the President? Please advise.
Fourth. We will not orally meet and confer unless it is on the record. This is not a lack of
good faith on our part. We have been extremely responsive and have made offers as to
scheduling that very few other committees would make.
Again we believe a record protects us all and advances timely resolution of issues. As you
know there have been numerous letters between our principles controverting what was said at
verbal meet and confers. We assign no blame there, but we believe that episode demonstrates
how a record is helpful. We simply do not understand how it would hurt candid discussions to
have a record of what was said. We are not afraid of having our comments recorded.
(By the by we are not aware of agency staff conferring on the record, but we are fully aware of
other Committees taking the position I certain maters that all exchanges must be on the
record).
Fifth. We have sought answers to highly data driven questions via interrogatories under a
belief that such a path would be more efficient for all involved. Be advised that these
interrogatories are directly linked to investigating the complete default made by Director
Cordray on the Committee’s April 4 and 9th Subpoenas. We refer you to the Chairman’s
cover letter of April 4, 2017, in which the Chairman is crystal clear that he will issue
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subpoenas for custodial depositions in this matter. Again, we urge you to deal with these
matters in the manner we outline above.
Best,
Sam
Sent from my iPhone
On May 11, 2017, at 2:22 PM, Bressler, Steven (CFPB) Redacted by the Committee

wrote:

Mr. Dewey,
Thank you for your most recent email. As noted, the Bureau is preparing its written
response to Chairman Wagner’s letter, and we expect correspondence or informal
discussions between staff will be helpful soon thereafter, consistent with the
constitutionally-based process of negotiation and accommodation that has served the
Executive and Legislative Branches well. The regulation you cite governs recipients of
Civil Investigative Demands issued by the Bureau pursuant to statute, but does not, by
its terms or otherwise, apply to discussions between an independent agency of the
Executive Branch and a committee of the Congress.   
We would like all our communications to be as productive and collegial as possible. For
the reasons noted by Anne Tindall in her April 24, 2017 email to you, it would not be
appropriate for us to agree, and we cannot agree, to meet and confer subject to
recording or transcription, unless of course a judicial officer is presiding. We hope
Committee staff will speak with Bureau staff in good faith and absent such an
unprecedented step, as Executive Branch agency staff and Congressional committee
staff – including those from this agency and this Committee – have always done. If you
are not willing to speak with us consistent with those traditions, we are happy to
correspond in writing. Moreover, if you are aware of other circumstances in which
agency staff have agreed to such discussions subject to recording or transcription,
please advise.
Best,
Steve

From: Dewey, Samuel Redacted by the Committee
Sent: Wednesday, May 10, 2017 8:24 PM
To: Bressler, Steven (CFPB); Galicia, Catherine (CFPB)
Cc: O'Brien, Patrick (CFPB); Tindall, Anne (CFPB); Clark, Joseph; Greenbaum, Elie; Sisto,
Brett; Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee; Johnson, Brian
Subject: RE: Letter from Chairman Wagner to Director Cordray

Mr. Bressler:
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to this Committee document or any related Committee communications,
whether made by phone, email, or document, including any replies to the
Committee, are also records of the Committee and remain subject to the
Committee’s control. Accordingly, the aforementioned documents are not
“agency records” for purposes of the Freedom of Information Act or any other
law, and should be segregated from agency records.

From: Bressler, Steven (CFPB) Redacted by the Committee
Sent: Wednesday, May 10, 2017 7:28 PM
To: Dewey, Samuel; Galicia, Catherine (CFPB)
Cc: O'Brien, Patrick (CFPB); Tindall, Anne (CFPB); Clark, Joseph; Greenbaum, Elie; Sisto,
Brett; Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee; Johnson, Brian
Subject: RE: Letter from Chairman Wagner to Director Cordray

Mr. Dewey,
I write in response to your email to Catherine Galicia of Tuesday afternoon (below).
Thank you for your offer. The Bureau is preparing its response to Chairman Wagner’s
letter and we expect correspondence or informal discussions between staff will be
appropriate and helpful soon thereafter.
Best,
Steve Bressler

Steven Y. Bressler
Assistant General Counsel for Litigation & Oversight
Consumer Financial Protection Bureau
Tel:     Redacted by the Committee
consumerfinance.gov
Confidentiality Notice: If you received this email by mistake, you should notify the sender of the mistake and
delete the e-mail and any attachments. An inadvertent disclosure is not intended to waive any privileges.

From: Dewey, Samuel Redacted by the Committee
Sent: Tuesday, May 09, 2017 12:46 PM
To: Galicia, Catherine (CFPB)
Cc: Bressler, Steven (CFPB); O'Brien, Patrick (CFPB); Tindall, Anne (CFPB); Clark, Joseph;
Greenbaum, Elie; Sisto, Brett; Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee;
Johnson, Brian
Subject: RE: Letter from Chairman Wagner to Director Cordray
Importance: High

Catherine:
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This message (including any attachments) may contain material nonpublic
information and such information is not intended to be used for private
personal gain in securities or commodities transactions. The sender provides
this information to facilitate the performance of public duties, with the
expectation that this information will not be used to inform trades in
securities or commodities.
This email and any related documents, notes, draft legislation,
recommendations, reports, or other materials generated or received by the
Members or staff of the Committee on House Financial Sercives are
congressional records and remain subject to the Committee’s control, and are
entrusted to your agency only for use in handling this matter. Any such
documents created or compiled by an agency in connection with any response
to this Committee document or any related Committee communications,
whether made by phone, email, or document, including any replies to the
Committee, are also records of the Committee and remain subject to the
Committee’s control. Accordingly, the aforementioned documents are not
“agency records” for purposes of the Freedom of Information Act or any other
law, and should be segregated from agency records.
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From:
To:
Cc:
Subject:
Date:
Attachments:

Bressler, Steven (CFPB)
"Dewey, Samuel"
Galicia, Catherine (CFPB); O"Brien, Patrick (CFPB); Clark, Joseph; Greenbaum, Elie; Gammello, Joe; Sisto, Brett;
Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee; Johnson, Brian
April 4, 2017 subpoena
Thursday, June 01, 2017 6:43:00 PM
April 4 Production Summary Chart.pdf

Sam,
With respect to the Committee’s April 4 subpoena, we are happy to discuss the specifics of the
Bureau’s responses and any information the Committee believes to be outstanding. We do not
understand your prior characterization of our response as “complete default,” given the Bureau’s
production of a 19-page narrative response and 64,000 pages of material on this subpoena’s return
date and its previous production of over 18,000 pages in response to the subpoena issued in the last
Congress (which overlaps substantially with the April 4, 2017 subpoena). The Bureau is eager to cure
any inadvertent deficiencies in its productions or simply to provide additional information that would
assist the Committee, but it cannot do so unless the Committee clearly and specifically identifies the
records or information it believes are missing from these productions. To facilitate further
discussion, I have attached a table summarizing the status of each item of the April 4 subpoena.
As the Bureau explained at length in its May 2, 2017 response to the April 4 subpoena, the Bureau
has made a robust response to the subpoena—on May 2 as well as in previous productions—and
has been clear with Committee staff when further production is impracticable or impossible without
clarification of the scope and the nature of the Committee’s legislative interests and collaboration on
feasible searches reasonably likely to identify records responsive to those interests.
You have stated that the burden of proposing workable parameters rests with the Bureau and that
the Bureau has not carried its burden with respect to the April 4 subpoena. However, many of the
requests in the April 4 subpoena relate to previous requests that Bureau staff and Committee staff
discussed on multiple occasions last year. In those discussions, Bureau staff proposed search and
review approaches for a number of requests, where the Bureau had sufficient understanding of the
Committee’s interests to frame approaches reasonably likely to identify responsive material. Where
Committee staff worked with Bureau staff to agree on such search proposals, the Bureau completed
review and made supplemental productions last year. Details of these discussions are included in
the Bureau’s May 2 letter and the correspondence referenced within it. Based on these discussions
and review of its productions to date, the Bureau believes that it has produced material sufficient to
satisfy a substantial number of items on the April 4 subpoena, as detailed in the attached table. To
the extent the Committee articulates concrete interests that have not been satisfied or records it
believes have not been produced, Bureau staff will be happy to propose an approach to supplement
its productions.
For several other requests, the Bureau explained that it could not produce the requested records,
either because they did not exist or because they were not in the Bureau’s custody or control. In
those cases, the Bureau provided related information or records to the extent they existed and were
within the Bureau’s custody or control (including through offers of staff briefings), and with respect
to many requests, Committee staff agreed that no further production was required. Items in this
category are detailed in the attached table.
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In the remaining cases, the Bureau identified specific barriers to search and production for discrete
requests and explained how issues with these requests, including breadth and lack of a clearly
articulated legislative interest, left Bureau staff unable to develop or propose searches reasonably
likely to identify material useful to the Committee. The Bureau requested guidance from the
Committee, precisely so that Bureau staff would be able to propose reasonable search parameters,
reach agreement with the Committee on an approach, and proceed with review and production.
Your email notes that the Bureau often possesses information necessary to frame reasonable
requests, such as an understanding of Bureau staff and functions. We agree that the Committee and
the Bureau can only agree on reasonable search and review approaches when Committee staff has
the predicate facts necessary to scope its requests and when Bureau staff has a clear understanding
of the information the Committee seeks. For that reason, Bureau staff spent substantial time on
staff-to-staff calls last year answering questions necessary for Committee staff to frame the guidance
the Bureau requested and offered staff briefings to aid the Committee in interpreting records and
refining its requests. Committee staff agreed to provide guidance based on those discussions, but
the Bureau has not yet received it. Subpoena items where the Bureau has made partial productions
and awaits guidance to allow supplemental productions are described in detail in the attached table.
The Bureau relied on the guidance provided by Committee staff last year—including staff recognition
that requested material had been produced or did not exist. The Bureau further assumed that
additional guidance Committee staff had agreed to provide for other requests had been pledged in
good faith and would be forthcoming and that reiterating that information to the Committee was
not necessary. The Bureau described these discussions generally in its May 2, 2017 letter but, rather
than spend more of its limited time reconstructing these discussions, the Bureau focused between
receipt of the subpoena and its return date on collecting and producing information and records to
the greatest extent possible.
If the Committee will articulate which items in the subpoena it views to be incomplete and identify
what material related to those requests the Committee believes is absent from the Bureau’s
extensive productions, we will be happy to explain the specific circumstances, including confirming
where responsive documents do not exist and describing the methodology the Bureau used to
identify the material it produced. We will also work with you to design supplemental searches where
doing so is likely to identify additional material relevant to the Committee’s stated interests.
Thank you,
Steve

Steven Y. Bressler
Assistant General Counsel for Litigation & Oversight
Consumer Financial Protection Bureau
Tel:     Redacted by the Committee
consumerfinance.gov
Confidentiality Notice: If you received this email by mistake, you should notify the sender of the mistake and delete the e-mail
and any attachments. An inadvertent disclosure is not intended to waive any privileges.
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From: Bressler, Steven (CFPB) Redacted by the Committee
Sent: Wednesday, June 14, 2017 1:59 PM
To: Dewey, Samuel
Cc: Galicia, Catherine (CFPB); O'Brien, Patrick (CFPB); Greenbaum, Elie; Gammello, Joe; Sisto, Brett;
Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee; Johnson, Brian; Powell, Jason; Ross, Amena
Subject: RE: April 4, 2017 subpoena

Sam,
Though we did not receive a response to the email below, which sought to engage with you about
the remaining items from the April 4 subpoena that the Committee views as outstanding, we
understand, based on the Committee’s recent interim majority staff report, that items 26 and 27
related to Wells Fargo are a priority for the Committee. For that reason, we will rely on the report as
guidance to search for and produce additional records responsive to those specifications. We
would still, however, appreciate the guidance we requested regarding the scope of the remaining
items. We would be happy to confer with you in order to ensure our upcoming production is
appropriately tailored to meet the Committee’s oversight interests.
Best,
Steve
(-Joseph Clark, +Jason Powell and Amena Ross)
From: Bressler, Steven (CFPB)
Sent: Thursday, June 01, 2017 6:43 PM
To: 'Dewey, Samuel'
Cc: Galicia, Catherine (CFPB); O'Brien, Patrick (CFPB); Clark, Joseph; Greenbaum, Elie; Gammello, Joe;
Sisto, Brett; Peto, Lisa; Burris, Kevin; Read, Jennifer; Morgan, Hallee; Johnson, Brian
Subject: April 4, 2017 subpoena

Sam,
With respect to the Committee’s April 4 subpoena, we are happy to discuss the specifics of the
Bureau’s responses and any information the Committee believes to be outstanding. We do not
understand your prior characterization of our response as “complete default,” given the Bureau’s
production of a 19-page narrative response and 64,000 pages of material on this subpoena’s return
date and its previous production of over 18,000 pages in response to the subpoena issued in the last
Congress (which overlaps substantially with the April 4, 2017 subpoena). The Bureau is eager to cure
any inadvertent deficiencies in its productions or simply to provide additional information that would
assist the Committee, but it cannot do so unless the Committee clearly and specifically identifies the
records or information it believes are missing from these productions. To facilitate further
discussion, I have attached a table summarizing the status of each item of the April 4 subpoena.
As the Bureau explained at length in its May 2, 2017 response to the April 4 subpoena, the Bureau
has made a robust response to the subpoena—on May 2 as well as in previous productions—and
has been clear with Committee staff when further production is impracticable or impossible without
clarification of the scope and the nature of the Committee’s legislative interests and collaboration on
feasible searches reasonably likely to identify records responsive to those interests.
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You have stated that the burden of proposing workable parameters rests with the Bureau and that
the Bureau has not carried its burden with respect to the April 4 subpoena. However, many of the
requests in the April 4 subpoena relate to previous requests that Bureau staff and Committee staff
discussed on multiple occasions last year. In those discussions, Bureau staff proposed search and
review approaches for a number of requests, where the Bureau had sufficient understanding of the
Committee’s interests to frame approaches reasonably likely to identify responsive material. Where
Committee staff worked with Bureau staff to agree on such search proposals, the Bureau completed
review and made supplemental productions last year. Details of these discussions are included in
the Bureau’s May 2 letter and the correspondence referenced within it. Based on these discussions
and review of its productions to date, the Bureau believes that it has produced material sufficient to
satisfy a substantial number of items on the April 4 subpoena, as detailed in the attached table. To
the extent the Committee articulates concrete interests that have not been satisfied or records it
believes have not been produced, Bureau staff will be happy to propose an approach to supplement
its productions.
For several other requests, the Bureau explained that it could not produce the requested records,
either because they did not exist or because they were not in the Bureau’s custody or control. In
those cases, the Bureau provided related information or records to the extent they existed and were
within the Bureau’s custody or control (including through offers of staff briefings), and with respect
to many requests, Committee staff agreed that no further production was required. Items in this
category are detailed in the attached table.
In the remaining cases, the Bureau identified specific barriers to search and production for discrete
requests and explained how issues with these requests, including breadth and lack of a clearly
articulated legislative interest, left Bureau staff unable to develop or propose searches reasonably
likely to identify material useful to the Committee. The Bureau requested guidance from the
Committee, precisely so that Bureau staff would be able to propose reasonable search parameters,
reach agreement with the Committee on an approach, and proceed with review and production.
Your email notes that the Bureau often possesses information necessary to frame reasonable
requests, such as an understanding of Bureau staff and functions. We agree that the Committee and
the Bureau can only agree on reasonable search and review approaches when Committee staff has
the predicate facts necessary to scope its requests and when Bureau staff has a clear understanding
of the information the Committee seeks. For that reason, Bureau staff spent substantial time on
staff-to-staff calls last year answering questions necessary for Committee staff to frame the guidance
the Bureau requested and offered staff briefings to aid the Committee in interpreting records and
refining its requests. Committee staff agreed to provide guidance based on those discussions, but
the Bureau has not yet received it. Subpoena items where the Bureau has made partial productions
and awaits guidance to allow supplemental productions are described in detail in the attached table.
The Bureau relied on the guidance provided by Committee staff last year—including staff recognition
that requested material had been produced or did not exist. The Bureau further assumed that
additional guidance Committee staff had agreed to provide for other requests had been pledged in
good faith and would be forthcoming and that reiterating that information to the Committee was
not necessary. The Bureau described these discussions generally in its May 2, 2017 letter but, rather
than spend more of its limited time reconstructing these discussions, the Bureau focused between
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receipt of the subpoena and its return date on collecting and producing information and records to
the greatest extent possible.
If the Committee will articulate which items in the subpoena it views to be incomplete and identify
what material related to those requests the Committee believes is absent from the Bureau’s
extensive productions, we will be happy to explain the specific circumstances, including confirming
where responsive documents do not exist and describing the methodology the Bureau used to
identify the material it produced. We will also work with you to design supplemental searches where
doing so is likely to identify additional material relevant to the Committee’s stated interests.
Thank you,
Steve

Steven Y. Bressler
Assistant General Counsel for Litigation & Oversight
Consumer Financial Protection Bureau
Tel:     Redacted by the Committee
consumerfinance.gov
Confidentiality Notice: If you received this email by mistake, you should notify the sender of the mistake and delete the e-mail
and any attachments. An inadvertent disclosure is not intended to waive any privileges.
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Office of the Comptroller of the Currency
Washington, DC 20219

July 10, 2017
The Honorable Richard Cordray
Director
Consumer Financial Protection Bureau
1275 First St. NE
Washington DC 20002

Dear Rich:
I am requesting the Consumer Financial Protection Bureau’s (CFPB) share with 0CC
data used to develop and support its proposed final rule banning class-action waivers in
arbitration agreements and to have our agencies work together to resolve potential safety and
soundness concerns with the proposal.
The 0CC has a mandate to ensure the safety and soundness of the federal banking
system. A variety of 0CC staff have reviewed the CFPB’s arbitration proposal from this
perspective and have expressed concerns about its potential impact on the institutions that make
up the federal banking system and its customers. We feel obligated to communicate our safety
and soundness concerns regarding this proposal given the requirements of section 1023 of the
Dodd-Frank Act.
As you know, arbitration can be an effective alternative dispute resolution mechanism
that can provide better outcomes for consumers and financial service providers without the high
costs associated with litigation. As some have noted, the CFPB’s proposal may effectively end
the use of arbitration in cases related to consumer financial products and services. Eliminating
the use of this tool could result in less effective consumer protection and remedies, while simply
enriching class-aclion lawyers. At the same time, the proposal may potentially decrease the
products and services offered to consumers, while increasing their costs.
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The proposal also may force institutions to confront “potentially ruinous liability” and to
settle unmeritorious claims to mitigate the significant costs and risks associated with class-action
law suits.’ The increased cost associated with litigation and the loss of arbitration as a viable
alternative dispute resolution mechanism could adversely affect reserves, capital, liquidity, and
reputations of banks and thrifts, particularly community and midsize institutions.
While staff have raised these questions, we can only answer them through shared analysis
of your agency’s data. We would like to work with you and your staff to address the potential
safety and soundness implications of the CFPB’s arbitration proposal. That is why I am
requesting the CFPB share its data, which will be given appropriate confidential treatment. I
have directed 0CC staff to work expeditiously with CFPB staff to examine the data once we
receive it and determine if our concerns are allayed by the data or to work with CFPB staff to
resolve any safety and soundness concerns that persist.
Finally, I want to commend you and your staff for the work the CFPB has done on this
important issue. At the 0CC, we share the mission of ensuring that our supervised institutions
provide fair access to financial services, treat customers fairly, and comply with applicable laws
and regulations.
Sincerely,

Keith A. Noreika
Acting Comptroller of the Currency

‘Shady Gove orthopedic Assocs., P.A. v Allstate Ins. Co., 130 S. Ct. 1431, 1465 n.3 (Ginsburg,
J., dissenting)(obseiwing that defendants in class actions suits face “pressure. to seffle even
unmeritorious claims” once a class is certified due to the “potentially ruinous liability” of such
suits).
.

.
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Office of the Comptroller of the Currency
Washington, DC 20219

July 17, 2017
The Honorable Richard Cordray
Director
Consumer Financial Protection Bureau
1275 First St., NE
Washington DC 20002

Dear Rich:
Thank you for your letter of July 12, 2017, regarding my safety and soundness concerns with the
newly released Consumer Financial Protection Bureau (CFPB) nile (Final Rule) banning classaction waivers in arbitration agreements.
My letter, dated July 10, requested that the CFPB share the data and method used to develop and
support the Final Rule (CFPB data). Independent analysis of the CFPB data by the Office of the
Comptroller of the Currency’s (0CC) economists would help answer my questions as I attempt
to fulfill my statutory safety and soundness obligations and review the final rule pursuant to
Section 1023 of the Dodd-Frank Act (Section 1023). I am Titing today to reiterate that request,
in the spirit of the Coordination Principles that you and my predecessor signed. Despite your
prior telephonic and in-person assurances that we would have access to the CFPB data, your July
12 letter ignores my request.
Given your issuance of the Final Rule, notwithstanding your prior receipt of my letter and an
earlier e-mail from my staff stating that I wished to discuss this mailer with you, I ifirther request
that you delay publication of the Final Rule in the Federal Register until my staff has had a full
and fair opportunity to analyze the CFPB data so that I am able to fulfill my safety and
soundness obligations.
I appreciate you giving me your reassurances that the Final Rule does not have any safety and
soundness impact on the federal banking system. As you know, the CFPB is, by design, not a
safety and soundness prudential regulator. Hence, Congress included Section 1023 in Title X of
the Dodd-Frank Act at the same time that it created the CFPB to address potential safety and
soundness concerns. When I became aware of the then proposed Final Rule several weeks after
becoming Acting Comptroller of the Currency on May 6, 2017, I requested that my Economics
Department analyze the proposed Final Rule for its impact on the federal banlcing system. On
July 5, my chief economist requested that I ask for the CFPB data so that we could complete that
review. I had hoped to discuss this request with you prior to the release of the Final Rule, but the
timing of the release of the Final Rule was not shared with me in advance.
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I appreciate you agreeing to have your staff review the study and rulemaking analysis with 0CC
staff. That review will be helpful, but not sufficient, to allay my concerns. As the prudential
regulator for the federal banking system, the 0CC should be granted the opportunity to conduct
an independent review of the CFPB data to determine the safety and soundness implications of
the Final Rule. I will make every effort to expedite that review.
Sharing the CFPB data would thither transparency in our government, a goal that I am sure you
share and is our obligation when engaging in rulemaking under the Administrative Procedure
Act. Therefore, the OCC’s request for the CFPB data should not add to the burden or obligation
of the CFPB regarding this rulemaking.
As Acting Comptroller, I, like you, oversee an agency with a statutory mission to ensure fair
access to financial services, fair treatment of customers, and compliance with applicable laws
and regulations. Additionally, the OCC’s mission includes ensuring that the federal banking
system operates in a safe and sound manner. I appreciate your assistance in helping me thlfill
that mission. I know that significant time has been spent in developing the Final Rule during the
past several years. A few additional weeks to address the prudential concerns that T have raised
seem a sound investment.
Thank you for your continued cooperation.
With all best wishes,
/21

Keith A. Noreika
Acting Comptroller of the Currency
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July 18, 2017
The Honorable Keith A. Noreika
Acting Comptroller of the Currency
Office of the Comptroller of the Currency
400 Seventh Street SW
Washington, D.C. 20219
Dear Keith:
I have your letter from yesterday, renewing your suggestion that the CFPB’s recently-finalized
arbitration rule might pose a risk to the safety and soundness of the federal banking system.
First, let me be clear that we are happy to share the data underlying our rulemaking. I understand
that our teams are in communication and we are in the process of assembling the data your staff has
requested.
I continue to fail to see any plausible basis for your claim that the arbitration rule could somehow
affect the safety and soundness of the banking system. The economic analysis of the rule shows
that its impact on the entire financial system (not just the banking system) is on the order of less
than $1 billion per year. Even if you think that estimate could be off by some amount, the banks
alone made over $171 billion in profits last year. So on what conceivable basis can there be any
legitimate argument that this rule poses a safety and soundness issue?
In addition, Congress explicitly banned arbitration agreements in the mortgage market, which is
larger than all these other consumer finance markets combined. Yet nobody suggests that outcome
poses a safety and soundness issue. So while you may disagree with the policy judgments for the
rule, I question why it would be appropriate to distort the FSOC process to review a claim that is so
plainly frivolous, when congressional and judicial forums are available to pursue such matters.
Again, I would be interested to know more about what you view as the basis for your claim here.
As for timing, I signed the final rule and we sent it to the Federal Register for publication before
you raised these issues on July 10. Feel free to call me anytime to discuss these matters further.
Sincerely,

Richard Cordray
Director
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FACTSHEET

Consumer Financial Protection Bureau:
By the numbers


$11.8 billion: Approximate amount of relief to consumers from CFPB supervisory and
enforcement work, including:






1

$3.7 billion in monetary compensation to consumers as a result of enforcement
activity
$7.7 billion in principal reductions, cancelled debts, and other consumer relief as a
result of enforcement activity
$371 million in consumer relief as a result of supervisory activity



29 million: Consumers who will receive relief as a result of CFPB supervisory and
enforcement work



$597 million: Money ordered to be paid in civil penalties as a result of CFPB
enforcement work



1,218,600+: Complaints CFPB has handled as of June 1, 2017



13 million: Unique visitors to Ask CFPB



4.4 million: Mortgages consumers closed on after consumers received the CFPB’s
Know Before You Owe disclosures



139: Banks and credit unions under the CFPB’s supervisory authority as of June 2017



12 million: Consumers who take out payday loans each year; the CFPB has proposed
rules to put an end to payday debt traps



70 million: Consumers who have debts in collection on their credit record; the CFPB is
developing proposed rules to protect consumers from harmful collection practices
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3,244 Colleges voluntarily adopting the CFPB and Dept. of Ed Financial Aid Shopping
Sheet



148: Visits to military installations by the Office of Servicemember Affairs since 2011



63: Times senior CFPB officials have testified before Congress



40: Cities where CFPB has held public town halls or field hearings







Baltimore, Md.

Pa.



Atlanta, Ga.

Minneapolis,



Des Moines,



Reno, Nev.

Iowa



El Paso, Texas



Indianapolis,

Minn.


Cleveland, Ohio



Miami, Fla.



Birmingham,



Los Angeles,

Ala.

Calif.



New York, N.Y.



Portland, Maine



Sioux Falls, S.D.



Itta Bena, Miss.



Durham, N.C.



Chicago, Ill.



Detroit, Mich.



Boston, Mass.



St. Louis, Mo.



Dallas, Texas



Seattle, Wash.



Phoenix, Ariz.



Mountain View,



Nashville, Tenn.

Calif.

2

New Orleans,

Philadelphia,





La.

N.M.


Wilmington,



Oklahoma City,



Newark, N.J.



Richmond, Va.



Milwaukee, Wis.



Denver, Colo.



Louisville, Ky.

Salt Lake City,
Utah



Charleston,
W.Va.

Okla.


Sacramento,
Calif.

Del.


Kansas City,
Mo.

Ind.


Albuquerque,



Los Angeles,
Calif.
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###
The Consumer Financial Protection Bureau is a 21st century agency that helps consumer finance markets
work by making rules more effective, by consistently and fairly enforcing those rules, and by empowering
consumers to take more control over their economic lives. For more information, visit
www.consumerfinance.gov.

0
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The CFPB’s Office of Servicemember Affairs ensures
that military personnel and their families have a voice
About our mission:
1. We monitor military consumer complaints and the resolution of those complaints;
2. We develop and implement initiatives to educate and empower servicemembers and their
families to make better-informed decisions regarding consumer financial products and services; and
3. We coordinate the efforts of Federal and State agencies regarding consumer protection measures
for servicemembers, veterans and their families, with a view toward improving consumer-protection
measures for military personnel and their families.

The Office of Servicemember Affairs (OSA) by the numbers:


$130 million: approximate amount of relief through CFPB enforcement actions to
servicemembers, veterans and their families harmed by illegal practices



$60 million+: relief back to over 78,000 servicemembers harmed by SCRA violations identified
through OSA’s monitoring of complaints



$35 million+: the amount servicemembers are projected to save per year in payday loan
payments as a result of the new DoD Military Lending Act rules, which were drafted with support
from technical assistance by the CFPB



$3.7 million: approximate amount of monetary relief provided to military consumers that
submitted a complaint to the CFPB, as reported by companies



82,000+: complaints from servicemembers, veterans and their families handled from July 2011
through June 2017



74,000: total number of visitors to www.consumerfinance.gov/servicemembers



75,000+: quantity of financial education products provided to military leaders, service providers,
servicemembers, veterans and their families by OSA
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1.3 million: active duty servicemembers affected by DoD’s policy change to end the use of
military allotments for purchase, rent, or lease of personal property, based on consultation with
OSA1



13,000+: number of future servicemembers participating in OSA’s financial literacy training
before attending basic training



1,000+: number of Ask CFPB questions with answers to commonly-asked consumer questions,
with dozens of servicemember-specific questions



169: visits to military installations since 2011



50 states: complaints received from all 50 states and from all branches of the military

The OSA staff brings more than 200 years of combined experience to military consumers. Touching
military consumers in every state, nationwide, including:

Press release announcing DoD allotment policy changes at https://www.defense.gov/News/News-Releases/NewsRelease-View/Article/605286/department-of-defense-announces-new-policy-on-service-member-allotments
1
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