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Chairman Garrett, Ranking Member Maloney, and members of the Capital
Markets and Government Sponsored Enterprises Subcommittee: My name is Tom
Quaadman, vice president of the Center for Capital Markets Competitiveness
(“CCMC”) at the U.S. Chamber of Commerce (“Chamber”). The Chamber is the
world’s largest business federation, representing the interests of more than three
million businesses and organizations of evety size, sector and region. I appreciate the
opportunity to testify befote the subcommittee today on behalf of the businesses that
the Chamber represents.

I. Need for Diverse Forms of Capital in a Free Enterprise System

In 2011, the Chamber released a study by Professor Anjan Thakor of
Washington Univetsity entitled, Sources of Capital and Economic Growth:
Interconnected and Diverse Markets Driving U.S. Competitiveness (“Thakor
S'cudy”).1 The Thakor Study found that a key factor for small business success and
resulting growth and job creation is their ability to access capital. The Thakor Study
had five key conclusions:

1. A robust, efficient and diverse financial system facilitates economic growth;

S

In terms of their financing choices individual entrepreneurs are largely limited
to debt financing for raising capital;

3. As businesses grow they can access both debt and equity financing and the mix
of these two, called the “capital structure” decision, is an important choice
every business makes;

4. A rich diversity of financing sources is provided by the U.S. financial system;
and

5. The U.S. financial system is highly connected and what happens to one
financing source causes spillover effects in other parts of the system. So for
example, if excessive regulation restricts access to, or the operation of, the IPO
and secondary matkets for publicly traded companies, the resulting loss of
liquidity will act as a disincentive to private equity and venture capital activity as
well.

I'The Thakor Study can be accessed at: http:// www.centerforcapitalmarkets.com/wp-
content/uploads/2013/08/sourcesofcapital_report1103.pdf
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Therefore, the more efficient and diverse capital markets are, the more new
companies are launched, the larger the number of publicly listed companies, the bettet
overall management of risk, greater availability of consumer credit and more people
that have well-paying jobs. In other words a diverse, well-developed and efficient
system of capital formation is necessary for robust economic growth and increased
employment.

Over the past several years we have seen our capital markets lose efficiency
with a resulting decline in the number of businesses becoming public companies, as
well as a sharp drop in the number of public companies overall. Many reasons exist
for these outcomes—the financial crisis, stale regulatory systems that fail to keep up
with the needs of a 21* centuty economy and legislative and regulatory initiatives that
are changing fundamental practices that have been in place for decades.

What has not changed is the need for new businesses and growing businesses
to acquire capital. However, if those capital needs are not met, the next big idea ot
next successful business will simply wither on the vine and blow away with the wind.

New research shows that the country’s rate of new business creation has
dropped by mote than 30 percent during the recession and has been excruciatingly
slow to bounce back. The consensus among economists is that young businesses—
rather than small businesses in general—represent the most reliable, consistent source
of job creation. Small business, historically, creates about two-thirds of our nation’s
net new jobs. Small firms employ almost half of the private sector workforce, and
they make up about half of our nonfarm gross domestic product. They are a majot
source of both innovation and economic stability, not to mention opportunity for
upward mobility.

We had 14 straight years of a decline in the number of public companies in the
United States. Last year was the first year since the tech bubble burst that a resurgent
IPO market allowed the number of public companies in the United States to grow.
The bi-partisan Jumpstart Our Business Startups Act (“JOBS Act”) was an impottant
factor in that turn around. But more needs to be done as out economy is not hitting
its long-term growth potential. The Chamber welcomes this hearing and supports bi-
pattisan efforts to take the next step and remove some of the roadblocks that are
inhibiting growth by America’s Main Street businesses.



II.  Legislative Proposals

1. Swaps Data Repository and Clearinghouse Indemnification Act (H.R.
1847)

The Chamber is supportive of language that would help to further harmonize
swaps data and reporting rules across jurisdictions by removing an unworkable
requirement from the Commodity Exchange Act (“CEA”). The provision requites
foreign regulators that seek to obtain access to U.S. swap data repositories to agtee to
indemnify swap data tepositoties, the Commodity Futures Trading Commission
(“CFTC”) and the SEC for expenses that arise from litigation relating to the
information from the U.S. swap data repositories.

This creates a significant batrier to global data harmonization, as foreign
jurisdictions are unwilling to agtree to the indemnification or have laws or regulations
that would prevent them from agreeing to such an indemnification. Accordingly, this
legislative cotrection is crucial for global regulatory harmonization and information
sharing and could also reduce complexity and costs for U.S. companies that operate
abroad, while still requiting that regulators meet specified confidentiality requirements
for such data.

We supportt the bipartisan language from H.R. 1847, the Swap Data Repository
and Clearinghouse Indemnification Correction act of 2015 an earlier version of which
he House of Representatives passed in the 113th Congress by a vote of 420-2.

2. Holding Company Registration Threshold Equalization Act (H.R. 1334)

This legislation fixes what could best be described as an oversight regarding
Title VI of the JOBS Act. Title VI included a provision modernize the 12(g)
shareholder thresholds, which require companies to go public once they hit a certain
number of shareholders. For banks, the new registration requirement is set at 2,000
shareholders, while they would be allow to “de-register” if they cross below 1,200
shareholders.

Regrettably, despite the clear intent of Congtess, the SEC did not interpret the
law so as to allow savings and loan holding companies to take advantage of the new
thresholds. Savings and loans perform nearly identical functions as do banks and,
since the passage of the Dodd-Frank Wall Street Reform and Consumer Protection
Act (“Dodd-Frank™), are overseen by the same regulators. While there may have
been historical reasons for a lending institution to structure itself as a savings and loan



as opposed to a bank, today there is essentially no difference between the operations
or regulatory oversight of the two.

In December 2014, the SEC did propose extending the new 12(g) thresholds to
savings and loans, however a rule in this area is not final and savings and loans do not
have the same statutoty protection under this provision that banks do. A previous
iteration of this bill (H.R. 801 in the 113%™ Congtess) passed the House of
Representatives by a vote of 417-4. The Chamber fully supports a permanent fix to
this oversight from Congtess that will ensure Congressional intent is carried out.

3. Small Business Mergers, Acquisitions, Sales and Brokerage
Simplification Act (H.R. 686)

This bill would allow metgers and acquisitions (“M&A”) brokers to
electronically register with the SEC and not be subject to the full requirements for
registration imposed upon a full-service broker, provided that such M&A brokers
limit their activities to transactions involving an “eligible privately held company.”

This legislation would simplify registration requirements for such M&A
brokers, but also includes a number of important safeguards that provide for investor
protection and ordetly matkets. For example, the bill would require disclosure of
relevant information to clients and to the owner of an eligible privately held company
who is offered a stock for stock transfer, and would not exempt M&A brokers from
the existing prohibitions designed to block securities law violators from entering the
business.

This legislation passed the House of Representatives during the 113® Congtress
by a vote of 422-0. The Chamber strongly supports the i et Congtess acting on this
bipartisan measure.

4. Improving Access to Capital for Emerging Growth Companies Act (H.R.
1659)

This legislation would build upon the success of the JOBS Act by providing
emetging growth companies (EGC’s) with expanded opportunities to raise capital.
The bill would facilitate follow-on offerings made by EGC’s and also allow business
to maintain their EGC status for a period of time following their initial registration
with the SEC. It would also reduce the number of days that a business must wait
until after its registration to commence a “road show”, which would increase the

likelihood of a successful IPO launch.



The Chamber suppotts each of these innovative provisions and appreciates the
Committee’s interest in exploting more ways for EGC’s to access the capital markets.
As multiple studies have shown, job creation expands significantly once a company
goes public. While the number of companies now going public is still below the level
seen in the mid-1990’s, last year saw the largest number of IPO’s since 2000. This is a
positive trend that was driven in no small part by the JOBS Act, and we urge
Congress to continue focusing on ways to make the public markets more attractive
for growing companies.

5. The SBIC Advisors Relief Act (H.R. 432)

This legislation would correct an unintended yet harmful consequence of the
Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”)
that triggers registration under the Investment Advisers Act of 1940 (“Advisers Act”)
for advisers to small business investment companies (“SBICs”) and venture capital
funds. Congtess has explicitly provided an exemption under the Advisers Act for
individuals for advice either an SBIC or a venture capital fund. However, advisers
who happen to advise bozh an SBIC and venture capital fund are currently being
requited to register under the Advisers Act.

Congtess exempted SBIC and venture capital fund advisers for good reason,
and there is simply no valid argument for requiring someone to register simply
because they advise both. SBIC’s and venture capital funds are a vital source of
capital in our economy, and unnecessary regulatory requirements inhibit their ability
to invest in American businesses. This bill would codify Congressional intent and
allow SBIC’s and venture capital funds to continue to play their important role in out
economy.

The Chamber also suppotts a provision this legislation that would avoid
unnecessary regulatory duplication at the state level, as well as a provision that would
exclude SBIC assets from the calculation to determine whether someone who advises
a private equity fund should have to register with the SEC. These are common sense
measures will address issues that can be harmful to small businesses, which often
times do not have vast resources to deal with legal complexities.

This legislation passed the House of Representatives by voice vote during the
113" Congtess.



6. The Disclosure Modernization and Simplification Act (H.R. 1525)

In the eight decades since the securities laws were enacted, public company
disclosure requirements have increasingly expanded and more complex, as evidenced
by the voluminous annual and quarterly reports filed today. A 2012 repott by Ernst &
Young estimated that the average number of pages in annual reports devoted to
footnotes and Management’s Discussion and Analysis (“MD&A”) has quadrupled
over the last 20 years. Should this trend continue, companies would be devoting
roughly 500 pages to MD&A by the year 20322

This expansion and increased complexity of disclosure has contributed to the
phenomenon of “disclosute overload”, whereby investors are so inundated with
information it becomes difficult for them to determine the most salient factors they
need to make informed voting and investment decisions. Retail investors are
particularly vulnerable, as they typically don’t have an army of analysts or lawyers to
pore through SEC filings of the companies they invest in. In fact, it is the number
one reason why retail shateholder participation has dropped to levels as low as 5%.
Effectively, because of this “overload” retail shareholders have become
disenfranchised.

And retail shareholders aren’t alone. A tecent study by Professor David
Larcker found that 55% of institutional investots surveyed3 felt the proxy was too
long and 48% believe the proxy is too difficult to read and understand.

The Chamber has welcomed the efforts by SEC Chair White and SEC
Cotporation Finance Director Keith Higgins to start a project to address these long
outstanding issues. Last year the Chamber released a report proposing several
disclosures that are obsolete that should be removed or modified.* However, we are
concerned that the SEC project is being delayed by inertia.

The Disclosure Modernization and Simplification Act would address this issue
by requiring the SEC to eliminate any outdated, duplicative, or unnecessary and to
further scale disclosure requitements for EGC’s and other small issuers. We tully

2 Ernst & Young report can be found at:

http:/ /www.ey.com/Publication/vwLUAssets/ ToThePoint_BB2367_Disclo sureOverload_21June2012/$FILE/TotheP
oint_BB2367_DisclosureOverload_21June2012.pdf

3 The investors surveyed had a total of $17 trillion under management. The study can be found at:
http://www.gsb.stanford.edu/faculty-research/publications /2015-investor-survey-deconstructing-proxy-statements-
what-matters.

4 The study on Corporate Disclosure Effectiveness can be found at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2014/07/CCMC _Disclosure Reform Final 7-28-20141.pdf.
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support this approach, as it would focus the SEC on some of the more
noncontroversial items that could be addressed and ensure that our disclosure systems
are modernized.

7. Small Company Disclosure Simplification Act (H.R. 1965)

This legislation would provide a temporary and optional exemption for small
issuers from the eXtensible Business Reporting Language (XBRL) requirements
administered by the SEC. While XBRL was created in order to move away from a
papet-based system of financial disclosures, it remains a work in progress and has
expetienced a number of growing pains. As a result, it has proven to be yet another
hutdle placed in front of growing businesses that are looking to gain full access to
America’s robust capital markets.

H.R. 1965 would allow the SEC to fix some of the deficiencies associated with
XBRI.. The optional exemption for emerging growth companies (EGCs) and small
issuers approptiately grants company boards and their shareholders the ultimate
authority to decide whether ot not using XBRL is in the best long term interest of the
company. This is preferable to a top-down mandate from the SEC for issuers of all
sizes to comply with a system that is clearly facing a number of short-term issues.

Furthermore, Congress made it clear when the JOBS Act was passed the
bifurcation of securities regulation can help promote capital formation for small
companies. This is why Congress created an “on-ramp” in Title I of the JOBS Act
and excluded EGCs from a number of onerous mandates that were inhibiting their
ability to grow and create jobs. H.R. 1965 is consistent with this approach, and the
Chamber supports its adoption.

8. Encouraging Employee Ownership Act of 2015 (H.R. 1675)

In 1988, the SEC adopted Rule 701, which gives private companies the
opporttunity to sell securities to employees under certain compensatory benefit ot
compensation plans without having to incur the costs of SEC registration. This
exemption allows private businesses to offer compensation plans that help incentivize
and retain personnel, while employees are given an opportunity to participate in the
success of theitr employer via an ownership stake.

The 1988 rule adopted a threshold level of $5 million for Rule 701 securities
sales, above which mandated disclosutes are required that treat employee sales more
like public offerings. Such disclosure of confidential financial information to the
public could have deletetious consequences and raise the costs of such offerings for
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private companies. Moreover, the current threshold—now nearly three decades
old—does not account for the JOBS Act’s 12(g) exemption. Modernizing the rule
would therefore help the 12(g) provisions included in the JOBS Act to reach their full
potential.

Importantly, H.R. 1675 also includes a provision that would index Rule 701 for
inflation once the new threshold is enacted. The Chamber strongly supports this
provision as it would help Rule 701 keep continuous pace with the growth and size of
the American economy, and mitigate the chances that the exemption again becomes
outdated in the future.

Modernizing Rule 701 will produce benefits for American private businesses as
well as workets who will have increased opportunity to build wealth by investing in
the companies that they work for.

9. Small Company Simple Registration Act (H.R. 1723)

This legislation would allow smaller reporting companies to incorporate by
reference on their S-1 registration statement any filings that are made after the date in
which the S-1 becomes “effective.” This would help reduce duplicative and
unnecessaty filing requirements on small issuers, while still maintaining important
investor protection and disclosute requirements that are important to well-functioning
capital markets.

It is worth noting that the provision in this bill has been included in past
recommendations of the SEC’s own Government-Business Forum on Small Business
Capital Formation, held annually at SEC headquarters. Like many of the
recommendations produced every year at the forum, the SEC has failed to act in
order to modernize the S-1 and other registration statements, so Congress has an
important role to play in here to help businesses gain access to the capital markets.

10. The Reforming Access for Investments in Startup Enterprises (RAISE)
Act (H.R. 1839)

The Chamber commends Mr. McHenty for introducing this legislation, which
would help foster a robust secondary market for the resale of restricted securities that
wete acquired in a ptivate placement. While past court decisions have had the effect
of allowing the resale of certain private offerings, restricted securities remain an
illiquid market and could benefit from a modernization of current SEC rules.



While the JOBS Act took a number of steps to help companies go public, it
also included a number of provisions that allow businesses to stay private for a longer
period of time (e.g. by modernizing 12(g) shareholder thresholds). Because of this, it
is important that Congress and the SEC take steps to ensute strong and liquid
secondary markets for ptrivate companies. The RAISE Act is a step in that direction,
and the Chamber fully supports its adoption.

11. Treatment of Affiliates of Non-Financial Firms that use a Central
Treasury Unit

The Chamber supports legislation that would prevent swaps executed by a
centralized treasury unit (“CTU”) of a commercial end-user from being subject to
clearing requirements for market-facing swaps. Specifically, we support the language
of H.R. 1317, a Moore-Stivers-Gibson-Fudge bill whose predecessor passed the
House of Representatives by voice vote in the 113th Congtess with no member
speaking against ot expressing opposition to the bill. Without this critical bipartisan
language, end-users and consumers would face increased costs and companies may be
forced to abandon proven and efficient methods for managing their risks through
CTUs. This language would not assist financial companies and would not apply to
speculative trades.

Many nonfinancial end-usets utilize CT'Us as a risk-reducing, best practice to
centralize and net the hedging needs of theitr non-financial affiliates. Section 723 of
the Dodd-Frank Act makes the end-user clearing exception available only to those
separate CTUs that “act[] on behalf of the [affiliate] and as an agent.” However, most
end-user CTUs act in a “ptincipal” capacity in order to net exposures and consolidate
hedging expertise and would not be eligible for the relief provided in Section 723.

While the Commodity Fututres Trading Commission staff has issued no-action
relief allowing some end-user CTUs to use the clearing exemption, the relief does not
correct the problematic language in the Dodd-Frank Act. Staff no-action relief does
not provide the certainty that cofporate treasurers need to plan, as it can be removed
or modified by the staff at any time. Further, the existing language in Section 723,
which is referenced in regulatory proposals on margin for uncleared swaps, puts
corporate boards in the difficult position of approving the decision not to cleat swaps
despite the inapplicability of the statutory exemption.
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12. A bill to amend the Securities Exchange Act of 1934 to require the SEC
to refund or credit excess Section 31 payments

Under Section 31 Secutities Exchange Act of 1934, self-regulatory
organizations (SROs) and national securities exchanges are required to pay
transaction-based fees to the SEC in ordet to defray the costs to the agency for
overseeing and examining these bodies. Although the SEC makes at least annual
adjustments to the Section 31 fee rate, entities need to do a fair bit of projecting what
their responsibility will be for a given time period.

SROs and the national exchanges ate therefore caught in a bit of a Catch-22
when it comes to Section 31 fees. If they underpay the required amount, they are
subject to enforcement action by the SEC. If they overpay the amount, there is no
way for them to be refunded or to have the overpayment amount credited against
tuture payments.

This legislation would provide a degtee of certainty for SROs and exchanges by
allowing such overpayments to be credited against future Section 31 responsibilities.
Since these payments are often passed on to the investing public, allowing for such
credits would ultimately benefit investors who trade in the public markets. The
Chamber fully supports this approach and commends the Subcommittee for including
this legislation as part of today’s hearing.

III. Need for Action

It should be remembered these bills are necessary because the SEC has been
slow or unwilling to modernize these regulations in the past. While the SEC has a
renewed focus, legislation is still needed to keep the regulators feet to the fire and
prevent inertia from asserting itself. Regulatory inertia would mean that the problems
will fester and American competiveness will fall even further behind.

If these bills are not passed and if the JOBS Act is not fully implemented
economic growth and job creation will continue to underperform and stagnate for
years to come. The problem that has existed before, during and after the financial
ctisis is that our securities regulations reflect a pre-World War I economy at wotst or
the stagflation economy of the mid-1970’s at best.

In other words our current regulatory apparatus for capital formation is at least

two to four generations removed from the realities of today’s economy and wholly
unprepated for the competitive demands for the next decade.
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The bills today are geared towards increasing IPOs and early stage financing,
but more should also be done to address the precipitous and relentless decline of the
number of public companies in the United States. The SEC must undertake a review
and action to address policies and regulations that are obsolete in a 21% century
economy. As we have seen with the JOBS Act and with the proposed legislation that
is the subject of today’s hearing, Congress sometimes has to direct the SEC to take
action that it may not want to do, but that it should do.

IV. Conclusion

The Chamber views these bills as important blocks building on the foundation
of the JOBS Act. This package of legislation will help our economy reach its full
growth potential allowing businesses to grow and create jobs. But these bills can do
more than that, they can also push the regulators to be more forward leaning and
proactive in keeping up with the dynamics needed to create and sustained an
atmosphere conducive for growth. This formula will allow entrepreneurs to take the
reasonable risks to start new businesses forged on the anvil of innovation. This will
help keep cutrent what has been the formula for success allowing the United States
economy to grow at unprecedented levels throughout its history. More importantly,
these bills, along with the full implementation of the JOBS Act are necessary for
American businesses to succeed in an ever incteasing competitive global economy.

I am happy to take any questions that you may have at this time.
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