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Chair Wagner, Ranking Member Sherman, and distinguished members of Subcommittee
on Capital Markets, my name is Jennifer Schulp, and | am the Director of Financial Regulation
Studies at the Cato Institute’s Center for Monetary and Financial Alternatives. The views
| express in this testimony are my own and should not be construed as representing any official
position of The Cato Institute.

| thank you for the opportunity to take part in today’s hearing entitled, “SEC Overreach:
Examining the Need for Reform.”

It is often said that the U.S. financial markets are the largest, deepest and most liquid in
the world. Regulatory decision-making by the Securities and Exchange Commission (SEC or
Commission)—whether in the form of promulgating rules, providing guidance, or bringing
enforcement actions—directly impacts those U.S. securities markets. The Commission’s reach is
vast. It oversees the annual trading of approximately $118 trillion in U.S. equities markets, $2.8
trillion in exchange-traded options, and $237 trillion in fixed income markets. Disclosures and
financial statements of more than 5,000 exchange-listed public companies with an aggregate
market capitalization of $51 trillion are subject to SEC regulation and review. The SEC regulates
the activities of more than 29,000 registered entities (including investment advisers, broker-
dealers and investment companies), who employ at least one million individuals. And the SEC
oversees twenty-four national securities exchanges, nine credit rating agencies, seven
registered clearing agencies, the Public Company Accounting Oversight Board, and the Financial
Industry Regulatory Authority, among other non-governmental organizations.!

1 See Securities and Exchange Commission, Strategic Plan Fiscal Years 2022-2026, at 4,
https://www.sec.gov/files/sec strategic plan fy22-fy26.pdf (describing the “broad and diverse set of
responsibilities” the SEC is tasked with by the federal securities laws).

1000 Massachusetts Avenue, N.W., Washington, D.C., 20001 ¢ (202) 842-0200 » www.cato.org/cmfa



The impact of the SEC’s regulation is felt by everyday Americans. As of 2022, 58% of
American families held stock, an all-time high.? And a wider range of Americans—younger, less
wealthy, and more diverse—have been entering the markets in recent years.? While the stock
market and the economy are not one and the same, the ability of individuals and entities to
raise capital to grow and support their businesses—and the ability of individuals and entities to
invest in others’ businesses—is the backbone of American economic growth. Importantly,
stability and predictability are important to the functioning of these capital markets.

This is all to say that the SEC is important. The regulation that it undertakes impacts
entrepreneurs and investors and employers and employees, both at home and abroad.

The SEC describes its three-part mission as protecting investors, maintaining fair, orderly
and efficient markets, and facilitating capital formation. This is a complicated mission, and it is
one that cannot be—and is not intended to be—carried out without accountability to elected
officials and input by members of the public, especially those who are impacted by the
Commission’s regulatory decisions. Such accountability and corresponding transparency results
in better public policy decisions and stands as a bulwark against the arbitrary or capricious
actions of a regulator unbound to the people and their representatives. As SEC Commissioner
Mark Uyeda recently opined: “[w]hen a regulator can, without practical limitation, promulgate,
interpret, and enforce rules and guidance, including retroactively, the temptation to be
arbitrary in the exercise of administrative power and enforcement can be great.”*

The SEC, however, falls short of this ideal. As described below, the Commission would
benefit from reforms aimed at (i) increasing the accountability and transparency of the agency
to lawmakers and the public, (ii) ensuring adequate input and analysis to improve agency
rulemaking, and (iii) holding the agency to high standards in the exercise of its functions.

This discussion is not meant to be exhaustive. Undoubtedly, there are structural or
procedural reforms that the SEC could undertake to increase its effectiveness or decrease its
costs. And there are also reforms that | would recommend to the agency’s prioritization of
resources, in addition to changes to substantive law or regulation, to better meet the
Commission’s mission and support the choices of individuals using the securities markets.
Instead, this discussion focuses on highlighting specific areas for reform that will improve the

2 Board of Governors of the Federal Reserve System, Survey of Consumer Finances, 1989-2022, Stock Holdings by
All Families, November 2, 2023, https://tinyurl.com/7dxzz94x; Hannah Miao, “More Americans Than Ever Own
Stocks,” Wall Street Journal, December 18, 2023, https://www.wsj.com/finance/stocks/stocks-americans-own-
most-ever-9f6fd963.

3 See Jennifer J. Schulp and Jack Solowey, “Technology Is Helping Open Markets to New Investors. So Why Is the
SEC Hostile to It?,” Barron’s, November 6, 2023, https://www.cato.org/commentary/technology-helping-open-
markets-new-investors-so-why-sec-hostile-it (describing increasing investor participation in U.S. markets); Jennifer
J. Schulp, “GameStop and the Rise of Retail Trading,” 41 Cato Journal 511 (Fall 2021), https://www.cato.org/cato-
journal/fall-2021/gamestop-rise-retail-trading.

4 Mark T. Uyeda, “Remarks to the Council of Institutional Investors — Dangers of the Unbounded Administrative
State,” Speech, March 5, 2024, https://www.sec.gov/news/speech/uyeda-remarks-cii-030524.
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Commission’s accountability, responsiveness, and competence, regardless of the substance of
the policy agenda that the SEC’s Chairman pursues.

Increasing Accountability and Transparency of the SEC to Lawmakers and the Public

The SEC may be an “independent” agency, but that distinction does not grant it special
privileges with respect to oversight by Congress or an exception to the basic constitutional
protections that ensure governmental accountability to the people.

Congress’s ability to conduct oversight over the Executive Branch is inherent in its
legislative powers enumerated in the U.S. Constitution. Such oversight is a critical mechanism
to ensure transparency, accountability, and the proper functioning of the federal government
within a system of checks and balances.

Regularizing certain aspects of Congressional oversight of the SEC, including by requiring
periodic testimony of the SEC Chairman and Commissioners, has the potential to increase the
agency’s accountability and transparency. As it currently stands, many SEC offices are required
to submit periodic reporting to Congress, including the Office of the Advocate for Small
Business Capital Formation, the Office of the Investor Advocate, and the Inspector General.”
The SEC is also required to report to Congress on a variety of subject-matter specific issues,
including the public and internal use of machine-readable data for corporate disclosures and
the modernization of the SEC’s website.®

Yet, there is no requirement that either the SEC Chairman or any of the other
Commissioners appear to provide Congressional testimony on a regular basis. Such in-person
testimony can be a valuable supplement to written reporting, but it also serves its own purpose
in facilitating direct oversight by Members of Congress. These interactions would allow SEC
officials to share information about the agency’s policy priorities and operations and allow
members of Congress to share their views about the same. This direct conduit to question the
Commission is even more important where the Commission, or its Chairman, is not responsive
to written requests from Congress in its oversight capacity.’

5See 15 U.S.C. § 78d(j)(6); 15 U.S.C. §78d(g)(6); 5 U.S.C. § 405 and 31 U.S.C. § 3516.

6 See Financial Data Transparency Act of 2022, S.4295, 117th Cong. § 205(b) (2022); 21st Century Integrated Digital

Experience Act of 2018, P.L. 115-336, § 3(d), 44 U.S.C. § 3501 et seq. (2018). See also Securities and Exchange

Commission, “Reports and Publications,” search limited to “Annual Reports,”

https://www.sec.gov/reports?ald=edit-field-article-sub-type-secart-

value&year=All&field article sub type secart value=Reports+and+Publications-AnnualReports&tid=All (listing

annual reports made by the SEC, many of which are required by to be made to Congress).

7 See, e.g., Oversight of the Securities and Exchange Commission: Hearing by Oversight and Investigations

Subcommittee for the House Committee on Financial Services, 118" Cong. (2023) (Bill Huizenga questions to Gary

Gensler), available at https://huizenga.house.gov/news/documentsingle.aspx?Document|D=401607 (referring to

Letter from Patrick McHenry, Tim Scott, and Bill Huizenga to Gary Gensler, February 22, 2023),

https://huizenga.house.gov/uploadedfiles/2023-02-22 hfsc sbc to gensler re climate disclosure rule -
final.pdf; Letter from James Comer to Gary Gensler, October 12, 2023, https://oversight.house.gov/wp-




Such a requirement may not be necessary where there is a strong custom in favor of
regularly calling the SEC Chairman and Commissioners to appear to provide testimony to
Congress. However, where regular periodic testimony is not customary—for whatever reason—
a statutory mandate can serve to regularize, and depoliticize, the fact of Congressional
oversight of the Commission.

Requiring an agency head to appear for regular testimony before Congress is hardly
unheard of. In the context of financial regulation, the most obvious example is the bi-annual
testimony of the Chairman of the Federal Reserve Board of Governors required by the Full
Employment and Balanced Growth Act of 1978 (also known as the Humprey-Hawkins Act).®

Due to the Commission’s design as a five-member body, required by law to have no
more than three Commissioners from the same political party, testimony that is not solely
focused on the viewpoint of the Chairman may be useful in providing more robust oversight
opportunities. The Chairman’s views are most often associated with the priorities and
performance of the agency, even though he does not speak for the whole Commission. For
example, the Chairman sets forth a strategic plan for the agency, but, as the plan discloses, it
“sets forth the Chair’s vision for the next four years” and “may not necessarily represent the
views of all of the Commissioners.”® Hearing the viewpoints of the other Commissioners—
particularly the minority Commissioners—can assist in ensuring that the Commission retains
some of level of political balance, or political moderation, that was intended by requiring the
Commission to be bipartisan.

In addition to the direct oversight opportunities created by periodic Congressional
testimony by SEC Commissioners, there are several areas of additional institutional reform that
would create conditions to increase the SEC’s accountability and transparency. Two such
reforms relate to the SEC’s enforcement authority, which the agency exercises pursuant to its
own practices that undermine the ability of both Congress and the public to evaluate the
agency’s performance.

First, the Commission’s own policies prohibit those who settle enforcement actions
with the Commission from criticizing the basis for the factual allegations made by the
Commission in the settlement document.° This lifetime gag order, which SEC Commissioner
Hester Peirce describes as “unnecessary” and “undermin[ing] regulatory integrity,”*! is not just

content/uploads/2023/10/Followup-to-SEC-re-doc-productions.pdf (“your agency is delaying, misleading, and
blocking access to the records the [House Committee on Oversight and Accountability]”).

8 Full Employment and Balanced Growth Act of 1978, 15 U.S.C. § 3101 et seq.

9 See Securities and Exchange Commission, Strategic Plan Fiscal Years 2022-2026, at 4,
https://www.sec.gov/files/sec strategic plan fy22-fy26.pdf.

1017 C.F.R. § 202.5(e).

11 Hester Peirce, “Unsettling Silence: Dissent from Denial of Request for Rulemaking to Amend 17 C.F.R. §
202.5(e),” Statement, January 30, 2024, https://www.sec.gov/news/statement/peirce-nand-013024.
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a problem for the First Amendment rights of those who are settling with the SEC.*2 This practice
of silencing critics also prohibits Congress and the public from holding the agency to account for
enforcement settlements (which are, by far, the most likely result of an enforcement action
brought by the Commission).

Second, the SEC’s use of administrative law courts similarly raises issues with the
agency’s accountability. The ability of the SEC to bring actions in its own administrative courts,
rather than in Article Ill judicial courts, has expanded over time.!3 A host of constitutional issues
raised by the SEC’s use of administrative courts is under consideration by the Supreme Court in
SEC v. Jarkesy.** In addition, the Supreme Court has already permitted targets of agency
administrative action to raise collateral constitutional issues in federal court, instead requiring a
full administrative adjudication before constitutional claims can be effectively heard.'®> But
setting aside the technicalities of the constitutional questions, the agency’s use of
administrative courts denies defendants—and the public more generally—the accountability
provided by independent judicial courts. Requiring the SEC to prove its case under the same
standards that apply in other civil enforcement actions brought by the government in judicial
courts brings the same level of accountability and transparency to agency actions. That
accountability is sorely lacking when the SEC can bring enforcement actions by its own rules
that unfairly favor the agency.®

12 See, e.g., Brief of the Competitive Enterprise Institute, Cato Institute, Institute for Justice, and Institute for Free
Speech as Amici Curiae Supporting Petitioner, Romeril v. SEC, No. 21-1284 (Supreme Court) (April 22, 2022),
https://www.cato.org/sites/cato.org/files/2022-04/ROMERIL-final.pdf.

13 See Center for Capital Markets Competitiveness, “Examining U.S. Securities and Exchange Commission
Enforcement: Recommendations on Current Processes and Practices,” U.S. Chamber of Commerce, July 2015, at
11, https://www.centerforcapitalmarkets.com/wp-content/uploads/2015/07/021882 SEC Reform FIN1.pdf
(describing history of SEC authority to bring actions in administrative proceedings).

14 No. 22-859 (Supreme Court).

15 SEC v. Cochran, 142 S. Ct. 2707 (2022). It’s worth noting that while SEC administrative adjudications have been
decreasing amid constitutional challenges to their usage beginning with Lucia v. SEC, 138 S. Ct. 2044 (2018), the
Commission’s most recent budget request sought to increase the staffing in its Office of Administrative Law Judges
from 7 to 12. Securities and Exchange Commission, “Fiscal Year 2024 Congressional Budget Justification,” at 47,
https://www.sec.gov/files/fy-2024-congressional-budget-justification final-3-10.pdf. The Commission provides no
justification for this increase in staffing level, so it is difficult to say with any certainty to what degree it reflects an
interest in increasing the use of administrative law judges for certain contest matters.

16 See Brief of the Cato Institute As Amicus Curiae in Support of Respondents, SEC v. Jarkesy, No. 22-859 (Supreme
Court), October 18, 2023, at 11-20, https://www.cato.org/sites/cato.org/files/2023-10/Legal-Brief-SEC-v-
Jarkesy.pdf (describing the ways in which the SEC’s administrative process unfairly favors the agency). The same
questions about accountability apply to the SEC’s oversight of non-governmental entities such as the Public
Company Accounting Oversight Board and self-regulatory organizations such as the Financial Industry Regulatory
Authority. Reforms to these processes—which touch on a myriad of complex constitutional questions—exceed the
scope of my written testimony, but it is important to consider whether the exercise of governmental authority by
non-governmental actors is appropriately accountable and transparent to elected officials.
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Ensuring Adequate Input and Analysis to Improve SEC Rulemaking

As noted above, the rules that the SEC promulgates directly impact the economy,
providing the rules by which entrepreneurs and investors exchange capital. Because rulemaking
occurs outside of the legislative process—at the SEC and other administrative agencies—
Congress provided the framework by which such rulemaking must occur in the Administrative
Procedure Act (APA). Importantly, the APA, among other things, provides for public
participation in the rulemaking process and sets forth the basic standards that a rule must meet
to survive judicial review.

Although the SEC, as an independent agency, is not subject to certain Executive Orders
regarding rulemaking, the agency is subject to the APA.Y” The Commission, however, has a
mixed record, at best, when complying with the requirements and spirit of the Act.

Within the past couple of years, the SEC has been found to have acted “arbitrarily and
capriciously” within the meaning of the APA (or otherwise exceeded its statutory authority) in
its administrative actions on multiple occasions, including in Chamber of Commerce v. SEC,*®
Institutional Shareholder Services Inc. v. SEC,*® and Grayscale Investments, LLC v. SEC.2° Multiple
recently finalized SEC rules are being challenged on the same grounds.?! When adding these
challenges to the SEC’s long history of seeing rules overturned by courts (including in Business
Roundtable v. SEC?* and Chamber of Commerce v. SEC*), it makes sense to consider whether
the SEC rulemaking process is in need of reform.

Moreover, the Commission has often strayed from the preferred method of rulemaking
for creating agency policy, relying inappropriately on agency guidance and enforcement actions
to create new regulation. Staff Accounting Bulletin 1212*—which the U.S. Government
Accountability Office found constituted a rule for the purposes of the Congressional Review Act
because it meets the definition of a rule under the APA?>—is a prime example of relying on
informal agency guidance to issue “definitive interpretative guidance” for a “very specific, very
limited number of public companies.”?® SAB 121 is far from the only example, however, of the

75U.5.C. § 551(1).

18 85 F.4th 760 (5th Cir. 2023) (share repurchase rule).

% Memorandum Opinion, Civil No. 19-cv-3275 (APM) (D.D.C. February 23, 2024) (proxy solicitation rule).
20 82 F.4th 1239 (D.C. Cir. 2023) (Bitcoin ETP denial order).

21 Litigation has been filed on the SEC’s climate risk disclosure rule, private fund adviser rule, short selling reporting
rule, securities lending rule, dealer rule, and proxy-voting advice rule.

22905 F.3d 1144 (D.C. Cir. 2011).

23412 F.3d 133 (D.C. Cir. 2005).

24 Securities and Exchange Commission, Staff Accounting Bulletin No. 121, April 11, 2022,
https://www.sec.gov/oca/staff-accounting-bulletin-121.

25 U.S. Government Accountability Office, “Securities and Exchange Commission—Applicability of the
Congressional Review Act to Staff Accounting Bulletin No. 121,” B-334540, October 31, 2023,
https://www.gao.gov/products/b-334540.

26 Hester M. Peirce, “Response to Staff Accounting Bulletin No. 121,” Statement, March 31, 2022,
https://www.sec.gov/news/statement/peirce-response-sab-121-033122.
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SEC using interpretative guidance to have the broad force of a regulation, without having gone
through the notice-and-comment process.?’

Similarly, on the enforcement front, the SEC routinely touts its success in charging “first-
of their kind” cases and bringing significant actions “to protect investors in new and emerging
areas, including cases charging misconduct involving cyber issues and crypto securities.”?®
While not all first-of-their-kind cases are inappropriate, the Commission should not champion
leading with enforcement when addressing novel applications of existing rules. This has been a
particular problem with respect to the SEC’s treatment of digital assets,?® but the problem is
not limited to crypto.3® And the problem is compounded by using the SEC’s limited enforcement
resources—which are already strained—to carry a much heavier load by creating policy, rather
than simply enforcing existing laws and regulations.3!

Both informal guidance and enforcement produce less certain and less clear rules for
market participants and can result in unfair treatment of such market participants, undermining
public trust in the agency. Just as importantly, pursuing these pathways rather than notice-and-
comment rulemaking decreases the quality of the regulation by preventing public input about
the policy being advanced. While not all agency guidance must go through formal rulemaking,
the Commission must more rigorously evaluate whether informal agency action—through
guidance or enforcement—is creating de facto rules. And if so, the Commission should subject
such rules to formal notice-and-comment rulemaking.

Quality rulemaking under the APA relies on two key tenets: public input and robust
agency analysis. The Commission’s track record on both dimensions suggests that reform may
be useful to improve the quality of the agency’s rulemaking.

%7 See, e.g., Jennifer J. Schulp, “The SEC as ‘Everything Regulator’ Strikes Again,” Cato At Liberty, February 2, 2024,
https://www.cato.org/blog/sec-everything-regulator-strikes-again (commenting on interpretive guidance about
the definition of an investment company issued along with SPAC rule proposal).

28 Securities and Exchange Commission, “Fiscal Year 2024 Congressional Budget Justification,” at 22,
https://www.sec.gov/files/fy-2024-congressional-budget-justification final-3-10.pdf.

2 See, e.g., Hester M. Peirce, “Outdated: Remarks before the Digital Assets at Duke Conference,” Speech, January
20, 2023, https://www.sec.gov/news/speech/peirce-remarks-duke-conference-012023.

30 See, e.g., Peter Chan and A. Valerie Mirko, “Recommendations to the SEC to Modify its Procedural Framework to
Prevent Regulation by Enforcement,” Financial Services Institute, January 2024, at 9-11,
https://tinyurl.com/3y5h7ud9 (describing what is meant by regulation by enforcement).

31 |ndeed, last year, 67 percent of enforcement staff “disagreed or strongly disagreed that the Enforcement
Division’s human capital resources were sufficient to handle the investigative load.” The Office of Inspector
General, “The Inspector General’s Statement on the SEC’s Management and Performance Challenges,” Securities
and Exchange Commission, October 2023, at 15, https://www.sec.gov/files/statement-secs-management-and-
performance-challenges-october-2023.pdf. Timeliness of enforcement investigations remains an issue with the
agency. Office of the Inspector General, “Enforcement Investigations: Measures of Timeliness Showed Some
Improvement But Enforcement Can Better Communicate Capabilities for Expediting Investigations and Improve
Internal Processes,” Securities and Exchange Commission, February 15, 2023,
https://www.sec.gov/files/enforcement-investigat-meas-timeliness-show-some-improvement-enforcement-can-
better-comm.pdf.




Public Input Is Vital to Crafting Quality Regulation

Public input is at the heart of the APA’s design for federal agency rulemaking. The most
well-known process for soliciting such public input is the APA’s notice-and-comment rulemaking
process, through which an agency proposes a rule and provides an opportunity for public
comment that must be considered in the agency’s decision to finalize the rule proposal.

The APA does not specify a minimum number of days that the rule proposal be available
for public comment, but an agency must “provide a meaningful opportunity to comment.”32
Federal executive guidance generally considers 60 days to be the minimum time for public
comment, although the SEC, as an independent agency, is hot bound by this guidance.3® The
SEC, however, prior to the current Chairman, by and large, allowed 60 days for public comment
on rule proposals.3*

In contrast, the current SEC has simultaneously advanced a more aggressive rulemaking
agenda—putting forth more rule proposals, more quickly—and provided less opportunity for
public comment on such rules.3> These rule proposals, running hundreds of pages long and
often asking for public comment on hundreds of questions, have been complex and
interconnected, increasing the burdens on public commenters to analyze and respond
meaningfully to the proposals.3® This burden is only intensified for smaller market participants
and those with fewer resources to devote to commenting on rule proposals. The extent of this
issue was apparent with the package of four rules affecting equity market structure that were
proposed simultaneously in December 2022.37 But the issue generally plagues this SEC’s policy-
making agenda, which has failed to take into consideration rule complexity and overall
rulemaking burden in setting the time period for public comment.38

32 National Lifeline Association v. FCC, 921 F.3d 1102, 1117 (D.C. Cir. 2019).

33 See, e.g., Executive Order 13563 (January 18, 2011), https://obamawhitehouse.archives.gov/the-press-
office/2011/01/18/executive-order-13563-improving-regulation-and-regulatory-review; see also Executive Order
12866 (October 4, 1993), https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf.

34 See Jennifer J. Schulp and Nicholas Anthony, “The SEC Short-Changes Public Comment,” Cato At Liberty, January
14, 2022, https://www.cato.org/blog/sec-short-changes-public-comment.

3 See, e.g., Securities Industry and Financial Markets Association, “SEC Rulemaking Agenda,” accessed March 18,
2024, https://www.sifma.org/explore-issues/sec-rulemaking-agenda/.

36 Committee on Capital Markets Regulation, “Regulatory Incidence of SEC Proposed & Final Rulemakings (Gensler
Chairmanship, April 17, 2021 through July 10, 2022,” July 15, 2022, https://www.capmktsreg.org/wp-
content/uploads/2022/07/sec-rulemaking-diagram.pdf (chart showing interconnectedness of SEC rule proposals).
37 See Jennifer J. Schulp, Comment on File No. S7-31-22 Order Competition Rule, March 31, 2023,
https://www.cato.org/sites/cato.org/files/2023-04/Schulp-Order-Competition-Comment-Letter-3.31.23.pdf
(describing interconnectedness of rule proposals on order competition, Exchange Act Rule 605, best execution,
and tick sizes, along with yet-to-be-implemented SEC rule on consolidated market data).

38 See, e.g., Letter from Alternative Credit Council, et al. to Gary Gensler, “Re: Importance of Appropriate Length of
Comment Periods,” April 5, 2022, https://fsforum.com/a/media/importance-of-appropriate-length-of-comment-

periods.pdf.




Although the SEC’s comment periods for more recent rule proposals have returned to
more historical norms after receiving bipartisan criticism of the shortened timeframes,3°
Congress should consider setting a baseline for comment period length for SEC rule proposals.
In light of the general complexity of SEC rules—including the length of proposals and the
interconnectedness of proposals and existing rules—30-day time periods for public comment
should be strongly disfavored.

The SEC’s limitations on receiving meaningful input from the public on its rulemaking
are not limited to the initial notice and comment process, however. Several of the SEC’s
finalized rules differ significantly from the proposals. While this could be seen as an
encouraging sign that the agency is considering public feedback on the rule, where such rules
substantially differ from the proposal, the public should be given another opportunity to
comment on what should be viewed as a new proposal.*®

Such a re-proposal would ensure that commentors are able to focus on salient issues
with the current proposal—which may not have received attention due to the prioritization of
issues with the prior proposal. The climate-risk disclosures rule provides a good example of this.
The original proposal ran to more than 90 pages and sought comment on more than 200
individual questions;* it is more than reasonable to expect that commentors would focus on
particular issues. But because the final rule differed significantly from the proposal, comments
made on the proposal may differ from comments that would have been made on what the
Commission finalized. As Commissioner Mark Uyeda explained, the Commission “essentially
admitted that the proposal did not get it right.”*? And under such circumstances, the rule
should be reproposed for comment by the public.

Finally, the SEC fails to give due weight to public input through the APA’s petition for
rulemaking process. The petition for rulemaking essentially restates the First Amendment right
to petition the government.*® Under the APA, “[e]ach agency shall give an interested person the
right to petition for the issuance, amendment, or repeal of a rule.”** The APA requires the

39 See, e.g., Letter from Jon Tester, et al. to Gary Gensler, accessed March 18, 2024,
https://static.politico.com/04/e6/61483da64abface61f1b8994fc33/senatedemocrats-secchairgensler.pdf; Letter
from Patrick McHenry and Pat Toomey to Gary Gensler, January 10, 2022,
https://financialservices.house.gov/uploadedfiles/2022-01-10 pmc toomey letter-

gensler sec comment period.pdf.

40 See 5 U.S.C. § 553(b)(3) (requiring notice of “either the terms and substance of a proposed rule or a description
of the subject and issues involved”).

41 Securities and Exchange Commission, “The Enhancement and Standardization of Climate-Related Disclosures for
Investors,” Proposed Rule, https://www.sec.gov/files/rules/proposed/2022/33-11042.pdf (SEC version).

42 Mark T. Uyeda, “A Climate Regulation under the Commission’s Seal: Dissenting Statement on The Enhancement
and Standardization of Climate-Related Disclosures for Investors,” Statement, March 6, 2024,
https://www.sec.gov/news/statement/uyeda-statement-mandatory-climate-risk-disclosures-0306244# ftnref7.

43 See Congressional Research Service, “Petitions for Rulemaking: An Overview,” January 23, 2020, at 5,
https://sgp.fas.org/crs/misc/R46190.pdf.

445 U.S.C. § 544(e).




petition to be acted on within a “reasonable time.”* While agencies have different procedures
for handling such petitions,*® the SEC’s publicly available procedures provide little guidance as
to how the agency will handle a petition.*” And it is clear that the Commission adheres to no
timetable in acting on such petitions. For example, the New Civil Liberties Alliance petitioned
the SEC to revise Commission Rule of Practice 202.5(c), relating to the Commission’s policy on
no admit/no deny settlements, on October 30, 2018.# The petition was finally acted on more
than five years later—on January 30, 2024, in the midst of relevant litigation relating to the
underlying policy.*

The Commission displays petitions for rulemaking that it has received on its website,
which shows 244 petitions going back to 2001.°° But there is no way to determine whether such
petitions have been acted upon by the Commission, let alone the length of time that the
petition was pending before action was taken.”! The Administrative Conference of the United
States recommends that agencies adopt procedures that provide an expected length of time for
the agency to respond, as well as provide an explanation for any agency delay.>? But, at a
minimum, the SEC must do more to demonstrate that it is considering petitions for rulemaking
in a timely manner.

The SEC Must Engage in Robust Analysis of a Rule’s Costs and Benefits

The APA requires the SEC to weigh, and where possible quantify, the costs and benefits
of a proposed regulation.>® A series of court decisions more than a decade ago confirming that
the SEC must undertake a quantitative cost-benefit analysis led to the Commission establishing

%5 U.5.C. § 555(b).

46 Congressional Research Service, “Petitions for Rulemaking: An Overview,” January 23, 2020,
https://sgp.fas.org/crs/misc/R46190.pdf.

4717 C.F.R. § 201.192.

48 New Civil Liberties Alliance, Petition to Amend, October 30, 2018,
https://www.sec.gov/files/rules/petitions/2018/petn4-733.pdf.

49 Gary Gensler, “Statement on the Denial of a Rulemaking Regarding the Commission’s No-Admit/No-Deny
Policy,” Statement, January 30, 2024, https://www.sec.gov/news/statement/gensler-denial-rulemaking-petition-
013024.

%0 Securities and Exchange Commission, “Petitions for Rulemaking Submitted to the SEC,” accessed March 18,
2024, https://www.sec.gov/rules/petitions.

51 Compare with the petitions for review listed by the Consumer Financial Protection Bureau which lists whether
petitions are open or closed. Consumer Financial Protection Bureau, “Petitions for rulemaking,” accessed March
18, 2024, https://www.consumerfinance.gov/rules-policy/petitions-rulemaking/?page=1.

52 Administrative Conference of the United States, “Adoption of Recommendations,” 49 Fed. Reg. 75114,
December 17, 2014, https://www.federalregister.gov/documents/2014/12/17/2014-29546/adoption-of-
recommendations. Other agencies face statutory requirements with respect to their responsiveness to petitions
for rulemaking, including the Federal Motor Carrier Safety Administration (Fixing America’s Surface Transportation
Act, P.L. 114-94, 49 U.S.C. § 113 note) and the Secretary of the Interior in connection with the Endangered Species
Act (16 U.S.C. § 1553(b)(3)).

53 Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C. Cir. 2005); Business Roundtable v. SEC, 647 F.3d 1144 (D.C.
Cir. 2011).
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its own guidance for economic analysis in SEC rulemakings.>* Despite this internal guidance,
however, the Commission continues to have rules invalidated by courts on the basis of an
inadequate assessment of a proposed regulation’s costs and benefits.>>

Moreover, the SEC’s economic analyses often fail to account for costs associated with
the rule, while weighing quantified costs against speculative benefits. This is particularly
apparent where the SEC has made interconnected rule proposals but does not analyze the
impact—of either costs or benefits—of each proposal on the other.>®

Requiring a robust cost-benefit analysis forces the agency to “show its work” in
determining that a regulation is justified. Weighing such costs and benefits is not foreign to the
SEC, which is required to analyze, among other things, the impact of its rule proposals on the
Commission’s mission to protect investors, promote efficiency, competition, and capital
formation;>’ the burden a rule proposal places on competition;*® and the proposed rule’s
economic impact on small entities.>® A clear legislative requirement for the Commission to
provide an evidence based-articulation of how and why the benefits of a proposed rule exceed
the economic costs thereof, rather than reliance on the agency’s internal guidance (which has
no legal force and can be changed) may assist in shoring up the duty that exists under the APA
to quantify, to the extent possible, the costs and benefits of the rule.

It's important to note that the Commission’s own aggressive rulemaking agenda may be
contributing to an inability to perform robust analysis of proposed rules. The Commission
requested ten new positions for fiscal year 2024 in its Division of Economic and Risk Analysis to
“directly support the Commission’s rulemaking agenda.”®® This suggests that the Commission
lacks adequate staff to conduct cost-benefit analyses, despite their own best efforts. The
guestion of whether the Commission has adequate staff to address its aggressive rulemaking
agenda affects more than economic analysis. As the SEC’s Inspector General noted, the heavy
rulemaking agenda can also increase the risk of errors because it “potentially (1) limits the time
available for staff research and analysis,” and (2) increases litigation risk.”®?

54 Securities and Exchange Commission, “Current Guidance on Economic Analysis in SEC Rulemakings,”
Memorandum, March 16, 2012,

https://www.sec.gov/divisions/riskfin/rsfi guidance econ analy secrulemaking.pdf.

55 See, e.g., Chamber of Commerce v. SEC, 85 F.4th 760 (5th Cir. 2023) (share repurchase rule).

%6 See, e.g., Jennifer J. Schulp, Comment on File No. S7-31-22 Order Competition Rule, March 31, 2023,
https://www.cato.org/sites/cato.org/files/2023-04/Schulp-Order-Competition-Comment-Letter-3.31.23.pdf.

5715 U.S.C. § 77b(b), 15 U.S.C. § 78¢(f), and 15 U.S.C. § 80a-2(c).

5815 U.S.C. § 78w(a)(2).

595 U.S.C. § 604.

%0 Securities and Exchange Commission, “Fiscal Year 2024 Congressional Budget Justification,” at 36,
https://www.sec.gov/files/fy-2024-congressional-budget-justification final-3-10.pdf

51 The Office of Inspector General, “The Inspector General’s Statement on the SEC’s Management and Performance
Challenges,” Securities and Exchange Commission, October 2022, at 8, https://www.sec.gov/files/inspector-
generals-statement-sec-mgmt-and-perf-challenges-october-2022.pdf. It's worth noting that the Inspector General
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Finally, the SEC should also increase its use of retrospective rule reviews, particularly
where the agency finalizes a rule based on benefits or costs that it has deemed difficult to
guantify. A regularized process for revisiting some subset of the Commission’s rules—that, at a
minimum, presents public findings—would ensure the Commission’s (as well as the public’s)
evaluation of whether such rules are functioning as intended. It would also allow analysis as to
whether the rule is justified by reviewing actual—rather than predicted—costs and benefits.®?

Holding the SEC to High Standards in the Exercise of its Functions

Separate and apart from its rulemaking functions, the SEC has struggled with its own
cybersecurity and information technology functions. As the SEC’s Inspector General has
recognized,

cyber risks are growing, and cyberattacks targeting critical infrastructure—including
financial services—could affect entire systems and result in catastrophic financial loss.
Individuals or groups with malicious intentions attempt to intrude into agency systems
to obtain sensitive information, commit fraud and identity theft, disrupt agency
operations, or launch attacks against other systems and networks. Even in the absence
of those intentions, inadequate safeguards can lead to the unauthorized disclosure,
modification, use, or disruption of information that can compromise the integrity of
agency operations. Therefore, the SEC must continue to take steps to safeguard the
security, integrity, and availability of its information systems and sensitive data.®?

Yet, the Commission continues to suffer from embarrassing cybersecurity incidents, which have
market impacts and erode confidence in the agency.®

The first step in addressing such challenges is to right-size the information that the
Commission is collecting in the first place. One such reform would be to prohibit the SEC from
collecting personally identifiable information from investors through the Consolidated Audit
Trail (CAT). Not only does the collection of such information raise serious constitutional

also raised concerns by some managers that the heavy rulemaking agenda has meant that “that fewer resources
have been available to complete other mission-related work, as rulemaking teams have borrowed staff from other
organizational areas to assist with rulemaking activities.” /d.

62 Requiring this process to be regular, or triggered automatically, helps to ensure that the rule can be revisited
regardless of whether the rule is a priority of the then-sitting SEC Chairman. The requirement under Dodd-Frank
that the SEC undertake a periodic review of the accredited investor definition serves such a purpose in requiring
the Commission to evaluate and make any adjustments to the regulatory definition. See Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111-203, § 413, 124 Stat. 1376 (2010).

83 The Office of Inspector General, “The Inspector General’s Statement on the SEC’s Management and Performance
Challenges,” Securities and Exchange Commission, October 2022, at 14, https://www.sec.gov/files/inspector-
generals-statement-sec-mgmt-and-perf-challenges-october-2022.pdf.

64 See, e.g., Douglas Gillison, “US SEC blames ‘SIM swapping’ for its X account hack,” Reuters, January 22, 2024,
https://www.reuters.com/technology/cybersecurity/us-secs-x-account-hacked-with-sim-swapping-agency-says-

2024-01-22/.
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concerns,® it also presents a concern as to whether the SEC—or really any entity—can
appropriately safeguard such information.®® As SEC Commissioner Peirce recognized, the “sheer
value and size of the database will make the CAT an inviting target,” and it is not at all clear that
any gains to the ability of the SEC to bring enforcement cases are outweighed by the risks to
individuals of warehousing this information in the CAT.®’

The next step is to ensure that the agency is identifying and promptly remedying
cybersecurity and information technology weaknesses. Under the Federal Information Security
Modernization Act of 2014 (FISMA), the SEC must undergo an annual independent evaluation of
its information security program and practices, overseen by the SEC’s Office of Inspector
General. The agency’s performance on such audits, however, has been lagging. The Inspector
General’s most recent report to Congress identified a long list of recommendations relating to
cybersecurity that had not yet been implemented, going back to 2018.%8 And the most recent
Inspector General report about the SEC’'s management and performance challenges warns that
“[flailure to timely and effectively implement government-wide zero trust cybersecurity
principles may result in the SEC being more susceptible to threat campaigns that target the
agency’s IT infrastructure, threaten privacy, damage the American economy, and weaken trust
in government.”®® While it looks like the SEC finally may have implemented outstanding
recommendations,’® such progress is hardly encouraging given the delay.

65 See Brief of the Cato Institute and Investor Choice Advocates Network As Amici Curiae In Support of Petitioners,”
American Securities Association v. SEC, No. 23-13396 (11th Circuit), February 15, 2024,
https://www.cato.org/sites/cato.org/files/2024-02/legal-brief-2-15-24-asa-v-sec.pdf.

66 See Jennifer J. Schulp, “The SEC Is Starting a Massive Database of Every Stock Trade,” Reason, February 17, 2023,
https://www.cato.org/commentary/sec-starting-massive-database-every-stock-trade. Indeed, the SEC’s Inspector
General noted that the “SEC also faces cybersecurity challenges with respect to its access, use, and security of data
available through” CAT. The Office of Inspector General, “The Inspector General’s Statement on the SEC’s
Management and Performance Challenges,” Securities and Exchange Commission, October 2022, at 17,
https://www.sec.gov/files/inspector-generals-statement-sec-mgmt-and-perf-challenges-october-2022.pdf.

57 Hester M. Peirce, “Statement of Hester M. Peirce in Response to Release No. 34-88890; File No. $7-13-19,”
Statement, May 15, 2020, https://www.sec.gov/news/public-statement/peirce-statement-response-release-34-
88890-051520.

68 Office of Inspector General, “Semiannual Report to Congress 04.01.23 to 9.30.23,” Securities and Exchange
Commission, at 24, https://www.sec.gov/files/semiannual-report-congress-april-1-2023-through-september-30-
2023.pdf. For fiscal years 2021-2023, the outside auditor found that the SEC did not “meet the annual Inspector
General FISMA reporting metrics’ definition of “effective.” Id. at 2; The Office of Inspector General, “The Inspector
General’s Statement on the SEC’'s Management and Performance Challenges,” Securities and Exchange
Commission, October 2023, at 22, https://www.sec.gov/files/statement-secs-management-and-performance-
challenges-october-2023.pdf; The Office of Inspector General, “The Inspector General’s Statement on the SEC’s
Management and Performance Challenges,” Securities and Exchange Commission, October 2022, at 18,
https://www.sec.gov/files/inspector-generals-statement-sec-mgmt-and-perf-challenges-october-2022.pdf.

% The Office of Inspector General, “The Inspector General’s Statement on the SEC’s Management and Performance
Challenges,” Securities and Exchange Commission, October 2023, at 22, https://www.sec.gov/files/statement-secs-
management-and-performance-challenges-october-2023.pdf.

70 Office of Inspector General, “Fiscal Year 2023 Independent Evaluation of the U.S. Securities and Exchange
Commission’s Implementation of the Federal Information Security Modernization Act of 2014” Securities and
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As the SEC recognizes for the entities that it regulates, “[m]anaging cyber and
information risks is critical to the operation of the financial markets.”’! Yet, despite the FISMA
auditing requirements, the SEC continues to encounter information technology and information
security challenges at what seems like an alarming rate. Within the past two years alone, the
SEC has suffered from a hack of its X account falsely announcing that the SEC had approved a
Bitcoin exchange traded product, a problem with the SEC’s internet comment form that
resulted in comments for at least eleven proposed rulemakings not being received by the
agency,’? and a control deficiency that resulted Division of Enforcement staff being able to
access documents created by the agency’s administrative law judge function.”® None of these
was without consequence: the X hack moved the market price of Bitcoin, the comment letter
form error required the SEC to reopen comment periods for 11 pending rulemakings, and the
breach between enforcement and the administrative law judges resulted in the dismissal of 42
pending administrative actions.

Based on these problems, as well as issues identified by the SEC’s Inspector General, it
does not appear that the agency holds itself to the same standards that it imposes on the
entities that it regulates.”*

¥ %k %k

Thank you for the opportunity to provide this information about the need for reform at
the SEC to increase agency’s accountability and transparency, to ensure adequate input and
analysis on agency rulemaking, and to hold the agency to high standards in the exercise of its
functions. | welcome any questions that you may have.

Exchange Commission, December 20, 2023, at 4, https://www.sec.gov/files/fy-2023-independent-evaluation-sec-
implementation-fisma-2014-report-no-580.pdf (“The SEC also noted that OIT’s progress toward a strong
information security program can be further seen through its successful remediation of 14 prior-year FISMA
evaluation recommendations in FY 2023.”).

71 Securities and Exchange Commission, “Fiscal Year 2024 Congressional Budget Justification,” at 117,
https://www.sec.gov/files/fy-2024-congressional-budget-justification final-3-10.pdf. Indeed, more than 300 SEC
exams annually since 2020 have requested information about an entity’s information security. /d.

72 See Letter from Katherine H. Reilly to Gary Gensler regarding “Final Management Letter: Review of SEC Controls
Over Public Comments Submitted Online and Actions Taken In Response to a Known Error,” April 14, 2023,
https://www.sec.gov/files/finl-mgmt-Itr-review-sec-controls-over-public-comments-submitted-online-and-actions-
taken-response.pdf.

73 See Securities and Exchange Commission, “Second Commission Statement Relating to Certain Administrative
Adjudications,” Statement, June 2, 2023, https://www.sec.gov/news/statement/second-commission-statement-
relating-certain-administrative-adjudications.

74 See, e.g., Securities and Exchange Commission, Cybersecurity Risk Management, Strategy, Governance, and
Incident Disclosure, Release Nos. 33-11216, 34-97989 (July 26, 2023),
https://www.sec.gov/files/rules/final/2023/33-11216.pdf; Securities and Exchange Commission, “SEC Announces
Three Actions Charging Deficient Cybersecurity Procedures,” Press Release, August 30, 2021,
https://www.sec.gov/news/press-release/2021-169.
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