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PROTECTING CONSUMERS OR ALLOWING
CONSUMER ABUSE? A SEMI-ANNUAL
REVIEW OF THE CONSUMER FINANCIAL
PROTECTION BUREAU

Thursday, February 6, 2020

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:05 a.m., in room
2128, Rayburn House Office Building, Hon. Maxine Waters [chair-
woman of the committee] presiding.

Members present: Representatives Waters, Maloney, Velaquez,
Sherman, Meeks, Clay, Scott, Green, Perlmutter, Himes, Beatty,
Heck, Vargas, Gottheimer, Gonzalez of Texas, Lawson, San Nico-
las, Tlaib, Porter, Axne, Casten, Pressley, McAdams, Wexton,
Lynch, Adams, Dean, Garcia of Illinois, Phillips; McHenry, Lucas,
Luetkemeyer, Huizenga, Stivers, Barr, Tipton, Williams, Hill,
Emmer, Zeldin, Loudermilk, Davidson, Budd, Kustoff, Hollings-
worth, Gonzalez of Ohio, Rose, Steil, Gooden, Riggleman, Timmons,
and Taylor.

Chairwoman WATERS. The Committee on Financial Services will
come to order.

Without objection, the Chair is authorized to declare a recess of
the committee at any time.

Today’s hearing is entitled, “Protecting Consumers or Allowing
Consumer Abuse? A Semi-Annual Review of the Consumer Finan-
cial Protection Bureau.”

I now recognize myself for 4 minutes to give an opening state-
ment.

Today, we welcome back Consumer Financial Protection Bureau
(CFPB) Director Kathy Kraninger for her testimony on the Con-
sumer Bureau’s semi-annual report to Congress. Let me just say at
the outset that I remain very concerned about Director Kraninger’s
misguided leadership of the Consumer Bureau.

Director Kraninger, since your confirmation as Consumer Bureau
Director, you have undertaken a series of actions that have under-
mined the Consumer Bureau’s mission to protect consumers from
harmful financial practices and products. Most recently, I am ap-
palled by your decision to issue a policy statement that undercuts
the Dodd-Frank Act’s prohibition on unfair, deceptive or abusive
acts or practices. You have made it harder for your own agency to
crack down on abusive acts by financial institutions.
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With this policy statement, you made it clear that under your
watch, bad actors will come first and consumers will come last. Of
course, this is consistent with your track record at the Consumer
Bureau. So while I am appalled, I can’t say I am surprised. In fact,
at this point, I would be surprised if you actually did something
meaningful to protect consumers. You have only been leading the
Consumer Bureau for about 14 months, and your track record has
been decidedly anti-consumer in the time that you have been there.

You delayed and weakened the Consumer Bureau’s payday,
small-dollar, and car title rule to curb abusive payday loans; issued
a debt collection rule that only debt collectors can love, because it
allows them to engage in abusive debt collection practices with few
limits; weakened reporting requirements under the Home Mortgage
Disclosure Act (HMDA), allowing redlining and discriminatory
lending to proliferate undetected; and abandoned the Consumer
Bureau’s longstanding defense of the constitutionality of its struc-
ture as an independent watchdog.

You have also eased up on enforcement and supervisory activity,
taking a “see no evil” approach to enforcing our nation’s consumer
protection laws. In some cases, you gave bad actors a free pass by
failing to require them to pay any restitution to the consumers they
harmed. Under your leadership, it is a great time for bad actors to
rip off consumers because you have shown that if they do, you are
not going to do anything about it.

To add insult to injury, as a member of the board of the Federal
Deposit Insurance Corporation, you voted in favor of a harmful new
rule proposed by OCC Comptroller Otting on the implementation
of the Community Reinvestment Act (CRA) that would result in
bank disinvestment in communities across the country.

I should not need to remind you, Director Kraninger, that Con-
gress created the Consumer Bureau as a stalwart watchdog to pro-
tect consumers from the types of harmful, abusive practices that
caused the 2008 financial crisis and led to economic catastrophe.
America needs a strong Consumer Bureau that is vigilant and ef-
fective. America needs better from you.

Today, members of this committee will be scrutinizing and ask-
ing tough questions about the actions you have taken. This com-
mittee will continue to shine a light on the Trump Administration’s
anti-consumer activities, and we will continue to conduct rigorous
oversight of the Consumer Bureau.

I now recognize the ranking member of the committee, the gen-
tleman from North Carolina, Mr. McHenry, for 4 minutes for an
opening statement.

Mr. McHENRY. Thank you, Director Kraninger, for being here
today. And I would like to first say thank you for your commitment
to an open process, and to fairness of the rule of law. I think this
is a long time coming for this Bureau. Though the structure is still
a very poor one as a result of the Dodd-Frank Act, thank you for
trying to clear this up as best you can, given the circumstances.

Since Dodd-Frank’s enactment, Republicans have expressed seri-
ous concerns over the structure of the CFPB. That remains. Our
concerns are driven by the fear that Congress has created one of
the most powerful, unaccountable, and unconstitutional bureauc-
racies ever. Our concerns are driven by the funding scheme, which
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comes only from the Federal Reserve without oversight of Con-
gress; a lack of an Inspector General who is solely focused on the
Bureau’s activity; and a focus on eliminating waste, fraud, and
abuse wherever it may be. Our concerns are driven by a Director
who can only be removed by the President for cause.

Those things remain. We saw the disastrous results of this unac-
countable agency’s actions firsthand, and that was under former
Director Cordray’s regime. The limitless unaccountable authority
bestowed upon the Director resulted in small businesses, commu-
nity banks, and others being bullied through arbitrary enforcement
actions, purely arbitrary enforcement actions, unilateral enforce-
ment actions that were the modus operandi of the Bureau under
the previous leadership.

However, under new leadership, under this Director’s leadership,
they have made necessary appropriate changes to the way the Bu-
reau functions. That is good.

For example, the Bureau finally provided a long-needed clarifica-
tion for the abusiveness standard in its supervision and enforce-
ment work. The Dodd-Frank Act added the word, “abusive,” to the
existing statute, the Unfair, Deceptive, or Abusive Acts and Prac-
tices, which we call UDAAP. And while there are statutory defini-
tions for “unfair” and “deceptive,” until recently, the Bureau was
working under a vague and fluid definition for “abusive.” That is
problematic. It is problematic for those people you regulate.

The policy clarification that you have brought forward is helpful.
That clarity will help focus future cases and future actions by the
Bureau around something that is quantifiable.

In addition, I support the Federal financial regulatory agencies’
efforts to address and expand the use of alternative data in under-
writing. I know there are also consumer protection concerns with
changing underwriting standards. We debated this on the House
Floor just last week, in fact. I share the view that regulators
should ensure that firms understand the responsibility to use alter-
native sources of data, and they are consistent with consumer pro-
tection laws.

Finally, I want to commend the Bureau on its recent announce-
ment to work with the Department of Education to help student
borrowers, particularly those borrowers who are having problems
in the process. Working together to better support students is a
win-win for the students, for the agencies, and for the taxpayers.

But the fact remains that while we have seen more transparency
over the last several years than we have seen since the inception
of the Bureau, the structure of this agency still alarms me. It is
run by a single individual with no real oversight or accountability.
I am grateful that you are here today for your annual testimony.
I am hopeful that you will follow and comply with the rule of law,
and I am grateful that you have.

But I understand the structure is so limited in terms of what we
can do to have oversight of your Bureau. So, I wish you well. I hope
you comply with the law, and I hope that you continue to follow
the structure as best you can.

With that, I yield back, and I look forward to the questions.
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Chairwoman WATERS. I now recognize the Chair of our Sub-
committee on Consumer Protection and Financial Institutions, Mr.
Meeks, for 1 minute.

Mr. MEEKS. Thank you, Chairwoman Waters.

The agency was named the Consumer Financial Protection Bu-
reau for a reason. It is to protect consumers. Consumers deserve
a regulator who advocates solely for their interests and acts
against abusive companies. This stands in stark contrast to what
I am seeing from the Administration’s CFPB leadership.

Instead of implementing common-sense rules, and starkly lim-
iting payday loans, the CFPB is postponing crucial regulations.
Rather than ramping up enforcement against bad actors, the agen-
cy has reduced the number of enforcement actions from 54 in 2015
to an average of 17.5 in 2018 and 2019. And whereas, the FHFA
has defended its constitutionality in court, Director Kraninger has
forfeited this responsibility and abdicated her duty to protect con-
sumers.

The CFPB has swerved away from its core mission of protecting
consumers. This must change.

I yield back.

Chairwoman WATERS. I now recognize the ranking member of
the subcommittee, Mr. Luetkemeyer, for 1 minute.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman, and thank
you, Dr. Kraninger, for testifying here today.

In my previous life, one of the jobs I held was a banking regu-
lator, so I can tell you that any sound regulatory supervisory re-
gime has to have a balance to it. On one hand, you must help busi-
nesses and industries comply with all of the rules and regulations,
while on the other hand, you must ensure that any truly bad actors
are reprimanded.

For too long under the previous Administration, the CFPB was
used solely to threaten and attack financial entities. I applaud the
job you have been doing in reeling in this power and bringing back
a responsible regulatory approach to the Bureau. One example of
common-sense reform that has come out of the CFPB is the pro-
posed change to CFPB’s UDAAP authority, specifically how the Bu-
reau will apply the term, “abusive.”

I have been fighting this vague and punitive term for years, and
even introduced legislation in 2016 to remove it altogether. Con-
ducting a cost-benefit analysis and encouraging entities to comply
with the abusive standard before seeking monetary relief are the
types of common-sense reform the CFPB was lacking for quite
some time.

I applaud your approach, and I look forward to discussing it,
along with the other issues today.

With that, I yield back, Madam Chairwoman.

Chairwoman WATERS. I now want to welcome to the committee
our witness, the Honorable Kathy Kraninger, Director of the CFPB.
Director Kraninger has testified before the committee previously,
and I believe she needs no further introduction.

You will have 5 minutes to summarize your testimony. When you
have 1 minute remaining, a yellow light will appear. At that time,
I would ask you to wrap up your testimony so we can be respectful



5

of the committee members’ time. And without objection, your writ-
ten statement will be made a part of the record.
You are now recognized for 5 minutes to present your testimony.

STATEMENT OF THE HONORABLE KATHLEEN L. KRANINGER,
DIRECTOR, CONSUMER FINANCIAL PROTECTION BUREAU
(CFPB)

Ms. KRANINGER. Chairwoman Waters, Ranking Member
McHenry, members of the committee, thank you for this oppor-
tunity to provide our semi-annual update on the Bureau’s impor-
tant work.

It is my honor and privilege to serve and protect American con-
sumers. To best achieve our mission for consumers, the Bureau is
focused on preventing harm in the first place. We prevent harm by
building a culture of compliance throughout the financial system
while supporting free and competitive markets that provide for in-
formed consumer choice.

My remarks this morning will largely focus on key recent actions
the Bureau has taken to protect consumers. To start, earlier this
week, the Bureau and the Department of Education announced a
new Memorandum of Understanding (MOU) regarding consumer
complaints about private and Federal student loans. The MOU will
better serve America’s students by allowing for subject matter ex-
perts from both agencies to work together to more efficiently re-
solve complaints.

The staff of both agencies will meet regularly to discuss trends
they are observing, including the nature of the complaints received,
the characteristics of borrowers, and available information about
resolution of complaints. The staff of the Department of Education
will have the same near real-time access to the Bureau’s complaint
database that other Government partners have.

The MOU also provides for the sharing of analysis, recommenda-
tions, and data analytics tools. I am confident that this increased
collaboration will better protect consumers and result in better res-
olutions for students.

In addition, the Bureau will soon launch a revamped tool aimed
at helping students understand their financial aid packages. The
Paying for College Toolkit will help prospective students with fi-
nancial aid offers to better understand the terms of their loan and
then be able to put together a financing plan to cover the remain-
ing cost of attendance.

By helping students understand their financial aid package, we
are enabling them to make better-informed financial decisions
today, and putting them in a better position for their financial fu-
ture.

Another way the Bureau aims to protect consumers is by issuing
clear rules of the road. Specifically, I want to point out our efforts
on the QM patch. As you know, the Bureau issued an Advance No-
tice of Proposed Rulemaking (ANPR) last year that reiterated that
the patch was intended to, and will, expire.

After reviewing public comments, we have decided to propose to
amend the QM rule by moving away from the 43 percent debt-to-
income ratio requirement. Instead, the Bureau would propose an
alternative, such as pricing thresholds, to better ensure that re-
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sponsible, affordable mortgage credit remains available to con-
sumers.

While we are moving forward with the rulemaking, we would
welcome legislation through which Congress could better weigh the
important policy objectives at issue.

Finally, we prevent harm by using supervision and enforcement
to promote compliance with the law. To be effective, the Bureau
must be consistent and transparent about our expectations of such
compliance. To that end, the Bureau recently announced our policy
providing a common-sense framework on how we intend to apply
the abusiveness standard in supervision and enforcement matters.

For too long, this has been a gray area, creating uncertainty and
hampering consumer beneficial innovation. Moving forward, the
Bureau intends to cite or challenge abusive conduct when the harm
to consumers exceeds the benefits. When alleging abusiveness vio-
lations, we intend to clearly demonstrate the nexus between cited
facts and our legal analysis in a way that supports the develop-
ment of the metes and bounds of abusive acts and practices as dis-
tinguished from unfair and deceptive acts and practices.

Further, we intend to seek certain types of monetary relief only
when the entity has failed to make a good-faith effort at compli-
ance. Restitution for consumers will be the priority in these cases.

Before closing, let me note an important effort led by our Office
of Minority and Women Inclusion (OMWI). The Bureau has con-
ducted outreach to mortgage finance organizations to assess the di-
versity and inclusion practices of the entities we regulate.

The outreach strategy was multipronged to engage entities to
participate in the voluntary self-assessment process. From that
process, the Bureau has developed an online data collection tool to
collect and manage the submitted assessment data. That tool is
now available on the Bureau’s website. Appropriate protection of
the data provided will be critical to the success of this initiative.

Again, thank you for this opportunity to discuss the Bureau’s im-
portant work to protect consumers and put them first, as well as
hold bad actors accountable. I look forward to your questions.

[The prepared statement of Director Kraninger can be found on
page 70 of the appendix.]

Chairwoman WATERS. Thank you.

I now recognize myself for 5 minutes for questions.

Following the financial crisis more than a decade ago, Congress
determined that consumer financial protection needed a major up-
grade when we created the CFPB, both with respect to the rules
of the road, but also which agency was tasked with enforcing the
law and protecting consumers in the financial marketplace.

Director Kraninger, before the CFPB was created, do you know
gvhigh Federal agency was the consumer financial protection watch-

og’

Ms. KRANINGER. Congresswoman, the responsibilities prior to the
Dodd-Frank Act were distributed both at the Federal level and cer-
tainly at the State level, and many of those agencies retain some
of those authorities. The prudential regulators, the Federal Trade
Commission, and, as noted, the State attorneys general, banking
regulators at the State level, and other regulators in the financial
services space at the State level.
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Chairwoman WATERS. So, you do understand that it was gen-
erally shared between six Federal agencies: the Federal Trade
Commission; the Federal Reserve; the Federal Deposit Insurance
Corporation; the Office of the Comptroller of the Currency; the Of-
fice of Thrift Supervision; and the National Credit Union Adminis-
tration. Which of those agencies do you think did the best job of
protecting consumers?

Ms. KRANINGER. Congresswoman, I don’t want to speak to the
things that happened before, but I will say it is certainly Congress’
conclusion in the Dodd-Frank Act and the actions taken that there
was a need for the Consumer Financial Protection Bureau to really
help coordinate and oversee compliance at least within the finan-
cial services sector. But we continue to hold very close partnerships
with the other Federal agencies and certainly with the States.

Chairwoman WATERS. You do believe, however, that there was a
need for the Consumer Financial Protection Bureau?

Ms. KRANINGER. I believe that Congress set out the mission very
clearly for this agency. I take that mission very seriously, and I en-
deavor to carry out the law and carry out our responsibilities, sup-
porting the staff—

Chairwoman WATERS. You do believe that there was a need to
establish the Consumer Financial Protection Bureau? Is that what
you are saying?

Ms. KRANINGER. Chairwoman, I would say it is very clear that
Congress determined that, and my job is to carry out the law and
to carry out the important responsibilities that Congress gave to
this agency, in addition to overseeing the many staff members who
are dedicated to this mission.

Chairwoman WATERS. So despite what you believe—because you
won’t say that you believe there was a need for it—do you believe
that since you have the job, you are going to do what the job is sup-
posed to be all about? Thank you.

Do you believe your predecessor, Director Cordray, fulfilled the
agency’s purpose to be a strong watchdog for consumers?

Ms. KRANINGER. I believe that Director Cordray absolutely took
seriously the oath that he took, that I took, and that he was seek-
ing to carry out the agency’s mission to the best of his ability and
to his understanding.

Chairwoman WATERS. Do you think he did a good job?

Ms. KRANINGER. I think he absolutely carried out the things that
he intended to carry out, and I am not going to levy judgment. Con-
gresswoman, you know that I have not done that in general on
anything—

Chairwoman WATERS. Okay. Thank you very much.

Ms. KRANINGER. Yes.

Chairwoman WATERS. I would think that you would know wheth-
er or not he carried out the mandate for the Consumer Financial
Protection Bureau. Do you know how much he obtained for our con-
sumers through enforcement actions?

Ms. KRANINGER. Chairwoman, certainly the enforcement powers
that we have are important. That includes getting the best rem-
edies possible in the interest of justice. That includes restitution,
which I guess is where you are going with this.

Chairwoman WATERS. Do you know how much he was able to—
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Ms. KRANINGER. Restitution and civil money penalties are two
different means, but there are certainly millions of dollars in both.

Chairwoman WATERS. Let me just remind you that Mr. Cordray’s
leadership obtained for consumers, through enforcement actions,
$12 billion for 30 million consumers. I think that is important for
you to know, because I would suspect that you want to make some
determination about whether or not you are able to have the same
kind of strong consumer protection actions that he had, and wheth-
er or not you are able to return to consumers who have been
harmed the kind of restitution that they deserve.

And so, under your leadership during the past year, the CFPB
has a laundry list of unhelpful actions, including a troubling de-
cline in consumer financial protection enforcement actions, espe-
cially with respect to fair lending. Do you agree with that state-
ment?

Ms. KRANINGER. I agree that we have continued to carry out our
enforcement actions. We have had now 25, as of yesterday, public
enforcement actions announced during my tenure. And it remains,
again, my commitment that we will seek the appropriate remedies
in each case. That includes restitution for consumers, which, in
most cases, is what we obtain. Certainly, not in all, again, fact- and
circumstance-based.

Chairwoman WATERS. Thank you very much. And I would advise
you to see if you can answer the Members’ questions directly rather
than getting around a commitment in your answers.

With that, the gentleman from North Carolina, the ranking
member, Mr. McHenry, is recognized for questions.

Mr. McHENRY. I think what we are hearing this morning is a lit-
tle bit of buyer’s remorse about the structure. You are Senate-con-
firmed, are you not?

Ms. KRANINGER. Yes.

Mr. McHENRY. The President nominated you. The Senate con-
firmed you. Is that correct?

Ms. KRANINGER. That is correct, sir.

Mr. McHENRY. Are there other folks at your agency who are Sen-
ate-confirmed?

Ms. KRANINGER. No.

Mr. MCHENRY. And under the structure of this agency, you are
the sole decision-maker, is that correct?

Ms. KRANINGER. Yes, it is.

Mr. MCHENRY. You can delegate this authority under statute to
other people, but your responsibility is to be the final arbiter of
these cases?

Ms. KRANINGER. Yes, it is.

Mr. McHENRY. So if we don’t like it, what can we do? We can
go to the courts, can’t we? But you don’t have a public hearing, do
you? Are you required to have any public hearings about your
rulemakings?

Ms. KRANINGER. No, Congressman, I am not.

Mr. McHENRY. Okay. What is my venue by which to comment
about your rulemakings?

Ms. KRANINGER. I will say it is important, and it is certainly im-
portant to me, as you well know, to engage in rulemaking appro-
priately using the Administrative Procedure Act, to actually have
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a notice-and-comment process, to carry that out, to take those com-
ments into consideration, as I make the best decision possible mov-
ing forward on any particular issue.

Mr. McHENRY. Okay. So, notice and comment, you can take that
into consideration. If we don’t like it, there is not a public hearing.
There is not a place for maybe Members of Congress to show up
and protest at your hearings like some of them did at the FDIC
and OCC. There is not that venue.

Okay. What I am hearing is there is buyer’s remorse among
Democrats because a Republican President appointed the Director
of the CFPB, and they never foresaw that that could ever happen.
So, there is a little bit of buyer’s remorse on this. I am not asking
you to opine on it, because you are a Senate-confirmed Presidential
appointee.

It is our role as Members of Congress to make the policy, to
make the law which you are to follow. And the way I see it, I ap-
preciate that you are following the law. I also appreciate, as a Pres-
idential appointee and being in an independent agency, that you
don’t spend time commenting about your predecessor’s actions.

I can, because it is my role, my proper role here on oversight,
and they did an atrocious job with the management of that team
they built. And so, if you look at Mr. Cordray’s regime, there was
a movement to unionize because of such bad workplace practices.
And we have public reports about those bad workplace practices
and, on top of that, a toxic work environment that many whistle-
blowers had called out.

What I appreciate is your undertaking to fix those problems, to
make this agency work, and that means hiring practices, good pro-
cedures so you can have staff development that is commensurate
with an agency with your enormous power.

Along the lines of accountability, you are the first Director of the
agency who was appointed via a recess appointment. Is that cor-
rect?

Ms. KRANINGER. Yes.

Mr. McHENRY. Okay. And didn’t the Court, in a 9-0 ruling,
strike that down as unconstitutional?

Ms. KRANINGER. Yes.

Mr. McHENRY. Okay. Now, you said before you were Senate-con-
firmed, that you believed the structure of this Bureau was uncon-
stitutional. Is that correct?

Ms. KRANINGER. Yes, Congressman, we did certainly submit our
request to the Supreme Court to actually hear the case—

Mr. McHENRY. No, no. But before you were appointed, you said
it was unconstitutional and the structure. And after you were ap-
pointed, you kept the same view.

Ms. KRANINGER. Just to be clear, Congressman, beforehand, I did
say that it was something that I knew would come before me, but
that I had not prejudged it until I was in the position.

Mr. McHENRY. Okay. And so, based on the information you got
in this big public hearing, because you were required—I'm sorry,
you are not required to hear anything. But you decided after re-
viewing what, that the agency is unconstitutional?

Ms. KRANINGER. That is really the position that the Bureau had
taken in prior court proceedings, the position that the Government
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had taken in prior court proceedings, and it was certainly the opin-
ion of judges in many prior proceedings.

Mr. McHENRY. Okay. So based off of that, you, in court filings,
were saying this Bureau is unconstitutional?

Ms. KRANINGER. That the removal provision associated with the
Director of the agency is unconstitutional and that the Supreme
Court really is the one that should opine on that or Congress.

Mr. McHENRY. So getting to that, if the Supreme Court rules
that that process is unconstitutional—I think it would be good to
hear from my Democrat friends who have been so focused on a sin-
gle Director to come up with a form of compromise so this Bureau
can continue to function. And if they are interested in legislating
along those lines, we are all ears over here to come around to
things that we proposed when it was a Democrat who held this
seat, and we have been consistent about our policy with a Repub-
lican in the seat.

We look forward to this compromise because I believe the Su-
preme Court will demand it of us before the summer’s end.

And with that, thank you for being here today. Thank you for
your openness in the process, and thank you for adhering to the
rule of law, and thank you for opining about the things you should
and staying away from the things you shouldn’t, that are perfectly
in our political arena to hash out and fight about.

So, with that, thank you, and I yield back.

Chairwoman WATERS. The gentlewoman from New York, Mrs.
Maloney, is now recognized for 5 minutes.

Mrs. MALONEY. Thank you. Welcome, Director.

Director Kraninger, are you generally familiar with the Bureau’s
2016 consent order with Wells Fargo over the fake accounts scan-
dal?

Ms. KRANINGER. Yes, Congresswoman.

Mrs. MALONEY. So you know that the Bureau penalized Wells
Fargo for conduct that it had determined was abusive under the
law, and the Bureau also found that Wells Fargo’s actions were
both unfair and deceptive. The Bureau fined Wells Fargo $100 mil-
lion for these violations, and that fine would have been substan-
tially lower if the Bureau hadn’t charged Wells Fargo with abusive
conduct also.

But just 2 weeks ago, the Bureau released a policy statement on
its abusiveness authority, which said that the Bureau would no
longer penalize a conduct as abusive if it is already penalizing the
same conduct as either unfair or deceptive. Under this new policy
statement, would the Bureau have charged Wells Fargo with abu-
sive conduct, or would Wells Fargo have gotten off even easier
under your new policy?

Ms. KRANINGER. I appreciate the question, Congresswoman, be-
cause it gets to the heart of this matter. What I am seeking to do
with the policy statement is make sure that we clarify abusiveness
and separate it from deceptiveness and unfairness, because Con-
gress explicitly gave us those three authorities to determine those
kinds of acts and practices separately or provide claims to the
courts and allow them to do that.

And so, we are looking at distinguishing the facts associated, but
in no way should that policy be read to say that we would not bring
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abusiveness claims. The very intention, though, is to make sure
that we are continuing to build on a clarity and an understanding
that abusiveness is what it is. The ability to take unreasonable ad-
vantage of a consumer is something that we absolutely should go
after. That is what Congress said.

But having an unreasonable advantage over a consumer and tak-
ing unreasonable advantage of a consumer is something that clear-
ly needs some distinction and distinguishment. And so in terms of
the Wells Fargo priors, I looked very carefully when we wrote this
policy statement, and I signed it at the prior position the Bureau
had taken to make sure that we are able to again distinguish those
things.

But the goal going forward is just to say that we—

Mrs. MALONEY. Okay, reclaiming my time, it seems pretty obvi-
ous to me that Wells Fargo would have gotten off even easier under
your new policy statement, and I find that deeply, deeply dis-
turbing.

But I do want to get to overdraft. At one of our previous hear-
ings, I asked if you would pledge to crack down on unfair, abusive,
and deceptive overdraft policies, and I asked you to crack down on
transaction reordering, which is where banks reorder their cus-
tomers’ transactions solely for the purpose of maximizing the num-
ber of overdraft fees they can charge. You agreed that this practice
was unfair, and you said you would look into using every tool you
had to combat this practice, including enforcement.

So my question is, have you brought any enforcement actions for
unfair overdraft practices since the last time you were here?

Ms. KRANINGER. Congresswoman, there are no public enforce-
ment actions specifically on that, but I pledge to you that I abso-
lutely—

Mrs. MALONEY. The answer is no. Have you brought any enforce-
ment actions over unfair overdraft practices at all since you took
over as Director?

Ms. KRANINGER. No public actions, Congresswoman.

Mrs. MALONEY. So, the answer is no. I find that very, very dis-
appointing. You are the nation’s top consumer financial regulator,
and yet you refuse to take strong action on one of the most abusive
practices facing consumers. When can we expect action from you on
overdraft fees?

Ms. KRANINGER. Congresswoman, I cannot manufacture cases.
They are fact- and circumstance-specific. I absolutely am, hrough
the enforcement staff, carrying out the rigorous investigation of
facts in cases that come to us through whistleblowers, through
complaints, and through our own supervisory efforts. And we will
continue to monitor those things and carry through our responsibil-
ities.

Mrs. MALONEY. I am just a Congresswoman, and I get overdraft
complaints all the time. You are the Director of Consumer Protec-
tion for the entire country, and you are telling me that you have
not received any complaints on overdraft practices, that many peo-
ple tell me trap them in never-ending debt?

You haven’t gotten any complaint on it to act? No one has com-
plained about it in the country?
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Ms. KRANINGER. To clarify that, yes. You know that we have the
complaint database. We do take in complaints. There have been
complaints in that area of the market. But we take those com-
plaints, and we handle them accordingly, getting a resolution for
the individual consumer with their financial institution, and then
taking that information to analyze it to decide whether there
should be actions on the supervisory front or the enforcement front.
So, that is where we are.

Mrs. MALONEY. But you testified there has been no action.

I yield back.

Chairwoman WATERS. The gentleman from Oklahoma, Mr.
Lucas, is recognized for 5 minutes.

Mr. Lucas. Thank you, Madam Chairwoman.

And Director, thank you for attending today’s hearing.

You mentioned in your testimony that a critical component of
preventing harm to consumers is to help them gather financial
know-how and to empower consumers to choose products and serv-
ices that best serve their needs. Could you elaborate on how the
Small Start, Save Up Initiative encourages people to hit savings
goals? And while you are doing that, could you update us on the
work of the Research and Evaluation Working Group?

Ms. KRANINGER. Absolutely, and thank you, Congressman.

It is an important area. Bolstering savings is really the number-
one way that people can build their financial well-being, can build
up their ability to address setbacks that happen in life, and their
ability to really think through and make the best decisions for
themselves is having that savings cushion.

When I came to the Bureau, we launched Start Small, Save Up.
We have been having extensive meetings and outreach across the
nation with employers, with communities, and bringing together all
of the constituencies with communities, whether that is the con-
sumer advocate groups, the legal aid community, the faith commu-
nity, or the business community, and talking about the things that
are affecting them at their community level.

And then also, financial institutions and our fellow regulators,
who have a really good eye in what is the savings activity that is
happening in the country? What are the barriers to savings for peo-
ple? We are really looking holistically at this and trying to tackle
it, again to raise the savings levels in the nation.

We're also looking at a lot of the marketing and influencer means
of reaching people. The CFPB has produced fantastic financial edu-
cation materials, but trying to make sure that we get those mate-
rials out is really one of the focuses, too, of this effort.

And the research is part of that, too, understanding consumer be-
havior, understanding what consumers see in the marketplace and
what motivates those kinds of things. So, we are really looking at
it from all facets.

Mr. LucAs. During your last visit, we discussed the fact that I
represent 16 different Native American tribes in the Third District
of Oklahoma, and we discussed the Bureau’s tribal consultation
policy. Can you touch on that for just a moment?

Ms. KRANINGER. Absolutely. And I have since had the oppor-
tunity to visit Oklahoma. I visited with tribal members while I was
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there and have had extensive conversations about where we go
with this.

The tribal consultation policy is around our rulemaking efforts.
We do have a specific responsibility to engage and ensure that enti-
ties that could be affected by our rulemaking have the opportunity
to weigh in on them. That is where that is specifically ongoing, but
we are looking at other ways to make sure that we are engaging
with tribes and understanding what their particular needs and
issues are so we can help them, and help them help their constitu-
ents and all consumers.

Mr. Lucas. In my few remaining moments, is there anything
that you would like to address before my time expires?

Ms. KRANINGER. I think, Congressman, I understand the con-
cerns and questions around abusiveness. But I will say that there
is no lack of ability to bring forward cases. I think recognizing the
uncertainty that is here, there is also a responsibility to make sure
that we are bringing the strongest cases forward around defining
abusiveness so that we don’t get bad court rulings on this.

That is another risk. It is imperative when you bring an enforce-
ment case forward that you have the assurance of the facts and the
basis for those cases, and so I am happy to be trying to provide
clarity, happy to be moving forward in a way that is going to,
again, add to the case law on abusiveness. And certainly, thinking
towards—I did not rule out a rulemaking on this, but I think we
need a little more time to work through some of the issues around
how the Bureau sees abusiveness, recognizing some of the uncer-
tainty.

Mr. Lucas. Thank you, Director.

And certainly, being a Member of Congress, we understand the
concept of wanting to win with intensity.

With that, I yield back, Madam Chairwoman. Thank you.

Chairwoman WATERS. The gentlewoman from New York, Ms.
Velazquez, is recognized for 5 minutes.

Ms. VELAZQUEZ. Thank you, Madam Chairwoman.

Director Kraninger, I was pleased by the Bureau’s decision to ex-
tend the QM patch, which will help millions of borrowers attain the
dream of home ownership. According to media reports, the Bureau
is also considering broader changes to the ability to repay qualified
mortgage rule, which will be released in a Notice of Proposed Rule-
making no later than May.

How is the Bureau working to ensure that borrowers from low-
to moderate-income (LMI) communities, particularly African Amer-
icans and Latinos, will not be disproportionately impacted by this
proposal?

Ms. KRANINGER. Congresswoman, it is an important question and
one that we struggled with as we looked at this. We knew that the
patch was intended to expire. There was some expectation that the
nonqualified mortgage space would actually expand, and therefore,
again, you would deal with some of the very borrowers that you are
concerned about through perhaps nonqualified mortgages, in addi-
tion to qualified mortgages. But that has not happened.

So I think that is really where this is. How expansive should
qualified mortgages be? How do we balance the issues that you are
raising? And we are really looking carefully at that.



14

Ms. VELAZQUEZ. The most important question for me is, how will
considerations of this community be reflected in the proposed rule?

Ms. KRANINGER. I can tell you that I personally, and Bureau
staff, have met extensively with consumer advocate groups and
other community groups on this topic, and on other topics, and we
are taking all of those things into account as we move forward.

Ms. VELAZQUEZ. Well, we are watching, and any proposal that
negatively impacts Blacks and Latinos to purchase a home will be
unacceptable.

So, Director, the last time that you were here, I expressed to you
my concern and the concerns I was hearing from consumer lending
and fair housing groups about the CFPB’s decision to retire the
HMDA Explorer tool. Since that time, what steps have you taken
to address the concerns of these groups, and what remedies have
you considered?

Ms. KRANINGER. There are myriad conversations that have been
happening since that time. The HMDA Explorer tool remains avail-
able, but as you might recall, it is not something that can be used
because it is just not supported anymore. We don’t even have staff
who can support that technology because it is older and was stood
up pretty quickly to meet some of the needs.

We have a new tool that is working with the new data, and we
are talking to the advocacy community and others to make sure
that we get the right features into that tool that are needed for
them to do the analysis they would like to do.

Ms. VELAZQUEZ. After you issued your new tool, what do you
hear from the groups?

Ms. KRANINGER. It has been well-received because we have con-
tinued to build on the capabilities that are available there—

Ms. VELAZQUEZ. Yes. Excuse me. I have a letter here that was
sent to you by 80 groups, including NCRC, and I am going to quote:
“Our members and allies are concerned that the CFPB is imple-
menting public dissemination of HMDA data in a manner that
thwarts its statutory purpose.”

What is your response to that?

Ms. KRANINGER. I can tell you, Congresswoman, I am familiar
with the letter. I responded to it very quickly. We are talking about
more data than has ever been available before and—

Ms. VELAZQUEZ. What did you say in your letter to them?

Ms. KRANINGER. Noting the substantial changes that were made
in the rulemaking and the data collection is really what this is
about. And it is hard for basic users of a system to understand all
the analytical capabilities. We are going to do some webinars to
help them understand how to use the new tool. We are going to
talk to folks again about what kinds of things in terms of reports
they want to see, but I can tell you they have better reports than
they have ever had available to them before.

Ms. VELAZQUEZ. Ma’am, in your response, you agreed that the
data browser posed some challenges for users, but that you were
looking to breach the information gaps that users face and develop
additional resources for them to use the data. This is the letter
that you sent to them on Tuesday. How exactly are you working
to breach this information gap, and what additional resources are
you considering?
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Ms. KRANINGER. We have a really talented team of people work-
ing on this and talking to consumer groups.

Ms. VELAZQUEZ. Yes, yes, yes.

Ms. KRANINGER. We are going to do some webinars.

Ms. VELAZQUEZ. Director, I know that, and I know that as Direc-
tor of the CFPB, you are also a member of the FDIC Board of Di-
rectors, correct?

Ms. KRANINGER. Yes.

Ms. VELAZQUEZ. So did you vote in favor of the FDIC signing
onto the OCC’s recent CRA proposal?

Ms. KRANINGER. I did.

Ms. VELAZQUEZ. By eliminating the HMDA Explorer tool and
making it more difficult for public dissemination of HMDA data,
how are you expecting fair housing groups and even us elected offi-
cials to have access to that information? Is that how you empower
consumers? That is what you said to Carolyn Maloney, that you
were holding a lot of meetings around—

Chairwoman WATERS. The gentlelady’s time has expired. Thank
you.

The gentleman from Missouri, Mr. Luetkemeyer, is recognized
for 5 minutes.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman, and wel-
come, Director Kraninger.

The chairwoman keeps talking about, and a number of other
Members continue to throw out the figures of the amount of money
that was recovered by your predecessor, Director Cordray. I have
been here through this entire time, and I can tell you that the
money, a lot of it, was not necessarily as a result of finding bad
actors. It was about issuing guidance and enforcing that and ex-
torting the money from those entities.

The previous Director played very fast and loose with the law.
He played very fast and loose with the rules and created guidance
with which he could enforce and then beat over the head the var-
ious entities. I have had numerous meetings with those individuals
and groups, and that is the case. So it is very disconcerting to me
to continue to hear these numbers being thrown out whenever it
is very disingenuous, and misreporting actually went on.

I am very thankful that you are trying to do something with abu-
siveness. I have always argued that this is a very nebulous term.
I don’t think there is even a definition in law anywhere that actu-
ally tells you what abusiveness is. It is whatever you deem it to
be. And for you to come in and give us an explanation of what you
believe it to be and how you are going to enforce it, I think is very
instructive, and I thank you for that.

To me, this is a great way to begin to rein in some of the egre-
gious behavior that was there in your predecessor’s Administration.
So, with that, let me begin with regards to the small-dollar rule.

Last year, I, along with 24 of my colleagues, sent you a letter re-
garding the payments provision of the small-dollar rule. Can you
give me an update on where this rule stands, and are you making
changes to the payments provision?

Ms. KRANINGER. Congressman, the rulemaking, the NPRM com-
ment period closed last year. We are working our way through an
extensive number of comments, frankly, on that rule, which is un-
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derstandable. We have aimed for a determination on a final rule
that would be issued in April.

So, that is where that stands. There was a petition on the pay-
ment provisions that is still pending, and I expect to be able to pro-
vide clarity on that petition and response to it at the same time.
So, that is the timeline for that small-dollar rulemaking effort.

Mr. LUETKEMEYER. Okay, thank you.

With regards to TRID, I want to thank you for your action re-
viewing the TILA-RESPA Integrated TRID rule. I think it is im-
portant to ensure that this rule is achieving its goal of combining
certain mortgage disclosures. I think the amount of paperwork in
a mortgage is a major issue that this committee needs to address.

If you look at the stack of papers that it takes to make a loan
today, from State-mandated forms, federally-mandated forms, and
lender-mandated forms, I think we need to get everyone together
and really simplify the process and think about redoing it. We had
an individual representing one of the entities in here not too long
ago, and he had a stack of papers literally this tall.

All of the folks behind me were kind of giggling about it, saying,
“I wonder how may pages are there?” So I asked him, and he said,
“Congressman, we no longer measure by the page. We measure by
the pound.”

This has to stop. Nobody reads it. You get writer’s cramp ini-
tialing all the pages. They are superfluous. They don’t mean any-
thing. We have to get together and find a way to do this.

I guess, to my point, are you examining the rules to try and find
ways that you can consolidate this? And if so, how are you doing?
Can you point to some of them that you are refining or getting rid
of or whatever?

Ms. KRANINGER. Yes, two things. One, you mentioned the assess-
ment. We are in the midst of the 5-year assessment of TRID since
it has been issued, and we are getting comments back from a lot
of entities around the cost of compliance and the utility of some of
the requirements there, matching that against what is in the stat-
ute and making sure that we are meeting the statute.

But there has to be a better way to do this. I completely agree
with you and the many who have noted this to me. I would offer
the trial disclosure policy, which is one of the innovation policies
that we issued in September. We are having a lot of conversations
with different entities around that, including consumer advocates.
I think we all want better understanding by consumers of what fi-
nancial terms and agreements they are making, their ability to un-
derstand that, the ability to provide, frankly, the information at the
right time.

Closing is not the best time for all of these types of disclosures.
Looking at the timing elements of TRID, what is statutorily re-
quired and what is not, and see if we can do this in a much more
simplified way. So, the disclosure policy process through our inno-
vation policies is where I hope to be able to test some different
ways to get simplified and better disclosure.

Mr. LUETKEMEYER. Are you looking at technology perhaps to be
able to improve some of the things, either put stuff online or make
it available or streamline it that way? Is that a possibility?
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Ms. KRANINGER. Yes. There are a number of companies that are
looking at electronic disclosures, again, for those consumers who
want them. We know younger consumers absolutely want it elec-
tronically, and so giving them that option and figuring out again
how we can match that with the timing element will be really use-
ful.

Mr. LUETKEMEYER. To me, I think the criterion used to be, is this
necessary? What are we trying to accomplish with this firm? Are
you protecting the consumer, or are you protecting the lender, and
is there a reason for this? And I think, hopefully, we can find a way
to get through that.

I thank you very much, and I yield back.

Chairwoman WATERS. The gentleman from California, Mr. Sher-
man, who is also the Chair of our Subcommittee on Investor Pro-
tection, Entrepreneurship, and Capital Markets, is now recognized
for 5 minutes.

Mr. SHERMAN. Director, as often, when you come here, I remind
you of Dodd-Frank Section 1022, which allows you to scale regula-
tions, particularly when you are dealing with smaller institutions.
Many have talked about the importance of having a clear QM rule
and QM patch, and I think you understand that. I hope that you
act well in advance of any deadline.

But I notice from your testimony that you are moving in a par-
ticular direction that I am not sure is supported by the law. You
say you are moving away from a debt-to-income threshold, which
looks at whether the borrower can afford the loan, to a pricing
mechanism where you focus on, is the loan at a fair price?

This would lead you to the conclusion that a billionaire does not
have the ability to repay a million-dollar mortgage if it is a 7 per-
cent mortgage. And that someone working at minimum wage does
have the ability to repay a million-dollar mortgage if it is offered
at 4 percent.

Does the statute allow you to ignore whether this borrower can
repay and substitute what could have been the rule and what in
many areas perhaps should be the rule, and that is, is the interest
rate a good interest rate?

Ms. KRANINGER. Congressman, first and foremost, the statutory
provisions obviously carry forward and remain, so consideration of
debt-to-income ratio is actually in the statute. It is a requirement.

In terms of the way that is articulated, the challenge has been
with the threshold of 43 percent. And some of this gets to again
whether a loan will actually end up performing well, and what is
the best measure of that?

Mr. SHERMAN. If I can reclaim my time and make a couple of
comments, you are kind of saying it must be something the bor-
rower can’t afford to repay, or the bank wouldn’t make the loan at
a good interest rate. The only way you can stay in business making
loans to people who can’t afford to repay is if you charge so much
in interest rates that you make up for a high level of defaults.

I would also point out that there is a regional variation that cer-
tainly affects our City of Los Angeles. People in L.A. make $7,000
a year more, and we spend it all on housing. That is the L.A. fam-
ily. And so, with that lifestyle being one where you spend less on
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heating and some other costs, and you spend more on your house,
you may want to look at regional variations.

I want to look at PACE loans. In March, you issued a Notice of
Proposed Rulemaking, but you don’t seem to have taken any steps
since then. The law signed in May 2018, whose title exceeds the
amount of time I have to repeat it, requires you to have regulations
setting out requirements, implementing at least the purposes of
TILA and ability to pay requirements.

What is the stall on PACE loans? It has been about 10 months.

Ms. KRANINGER. The latest, Congressman, is actually a data col-
lection that we are engaged in now to get better information from
PACE lenders about the marketplace. That is where we are right
now, and we are going to use that, that data collection, to form the
basis of the rulemaking.

And we are moving as expeditiously as we can. I know it is not
satisfactory, but defining the unique nature of PACE, which is
what Congress asked—

Mr. SHERMAN. It is very similar to any other trust deed you get
on your house. If you encumber your home to build a new bedroom,
maybe you can afford that, maybe you can’t. Say it is the same an-
swer whether it is a new air conditioning system or a new bed-
room.

Do you have an estimated time of arrival on this?

Ms. KRANINGER. I don’t at this particular moment, Congressman,
but we will get back to you. The next step is really the Notice of
Proposed Rulemaking after this data collection, though.

Mr. SHERMAN. It has been several months since the comment pe-
riod closed regarding the January 2021 expiration of the QM patch.
What other information can you give us about your plans regarding
the pending sunset, and what assurance can you give the mortgage
markets?

Ms. KRANINGER. Yes. I sent the letter back to Senator Warner
and others on this and made that available more broadly because
I wanted to make sure we were sending signals to the marketplace
about this very important market in mortgages. I know time is
running out—

Mr. SHERMAN. I will ask you to pick up the pace on PACE.

Thank you very much.

Chairwoman WATERS. The gentleman from Wisconsin, Mr. Steil,
is recognized for 5 minutes.

Mr. STEIL. Thank you very much, Madam Chairwoman.

And thank you, Director Kraninger, for being here.

We are about an hour into this hearing, and I think my colleague
from North Carolina’s comments at the beginning that there might
be buyer’s remorse on the structure of the CFPB just continues to
get reiterated in this room. As I look at the battling PowerPoints
going back and forth, it seems like there is a desire on both sides
to have more transparency and accountability in the CFPB, and I
think there is an opportunity for us at some point to come together
and actually put the CFPB under an appropriations process and to
set up a commission structure.

That is not for you. That is more editorial for the committee as
a whole, that there is a real opportunity for us to improve the
structure that was set up for the CFPB. Let us dive in.



19

The UDAAP rule in particular, Director Kraninger—your prede-
cessor declined to clarify what the CFPB considers to be an abusive
act or practice in the context of the Bureau’s UDAAP authority.
And previously, the CFPB exploited this ambiguity to stretch its
enforcement authority. Among other things, it caused a lot of con-
fusion for covered firms, to the detriment of American consumers.

With that in mind, I want to commend you for issuing a policy
statement last month clarifying how the Bureau intends to exercise
its supervisory and enforcement authority with respect to abusive
acts and practices. If I can, I would like you just to clarify some-
thing a step further that was footnoted in the remarks, that I think
has an opportunity for further clarification.

The Bureau, I think, very clearly intends to apply this policy
statement on a going-forward basis. But it left some ambiguity as
to the discretion that the Bureau would be using in regards to
those that are currently pending in court. Can you comment on
how the CFPB will review prior cases in which an abusive claim
has previously been made, and how cases will be prioritized?

Ms. KRANINGER. Certainly, looking at the history of abusive
claims was part of the process of coming up with this policy, and
at this point, we have not amended any filings in court and don’t
intend to related to this specifically.

Mr. STEIL. Thank you very much, and thank you for putting for-
ward a statement as to how you guys are going to be analyzing
those. I think those were real ripe for abuse previously.

Let me ask you a question that I think you have been asked be-
fore and you have stated before, but I think it is just important to
get it on the record. In particular, can you say that the CFPB does
not have the legal authority to regulate the business of insurance?

Ms. KRANINGER. Yes. That is explicitly excluded from our juris-
diction in the Dodd-Frank Act.

Mr. STEIL. I appreciate it. I just think it is important to continue
to reiterate that because, as noted, we don’t have the full trans-
parency and authority in the event that you are no longer Director,
and we end up with another Director in the future.

First, thank you for working with the Department of Education
on a new Memorandum of Understanding regarding how student
borrower complaints information will be handled. Do you anticipate
the CFPB and the Department of Education negotiating additional
agreements to clarify jurisdictional issues on supervisory services,
for instance?

Ms. KRANINGER. Yes. Our conversation on that is ongoing, and
I think as an important note in terms of where we are going with
this, the Department of Education is changing through their next-
gen process the way that they deal with contractors who are doing
servicing of Federal loans. We want to work with them on that and
support them, which is what we have tried to do all along in terms
of carrying out the supervision, I guess oversight, through our ex-
amination process, making sure that we are consistent with their
policies. And so that is what we are going to work with them on.

They are looking to develop a more rigorous oversight of their
contractors. We are looking to do that jointly with them so that we
can carry out our responsibility for overseeing Federal consumer fi-
nancial law, and they can carry out their extensive responsibilities
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over how program execution works and the Higher Education Act
and their other authorities. So I think there is a good path forward
for us to provide that certainty for students.

Mr. STEIL. Thank you very much. I appreciate your work in this
area, and I yield back.

Chairwoman WATERS. The gentleman from New York, Mr.
Meeks, who is also the Chair of our Subcommittee on Consumer
Protection and Financial Institutions, is recognized for 5 minutes.

Mr. MEEKS. Thank you, Madam Chairwoman.

Madam Director, let me just go back briefly to a question that
I think Chairwoman Waters asked. I know what the intent of Con-
gress was. The reason they created the CFPB was to have someone
to speak and to protect consumers. You are absolutely right. But
her question to you was, what do you believe, not what Congress
believes is the mission of the CFPB?

Ms. KRANINGER. I believe the Federal Government has a respon-
sibility to protect consumers in the marketplace, consistent with
the authorities that Congress has given us.

Mr. MEEKS. So you can’t say that you believe in the mission—
because most folks, when they take these jobs, whether you are
working for the President or whomever, you do that because you
believe in what that mission is. You want to make sure that you
are fighting for a specific outcome. And if you can’t state here that
you believe in the mission of the CFPB, then it seems to me,
Madam Director, you have taken a job that you are not committed
to.

Ms. KRANINGER. Congressman, let me just clarify. I absolutely
believe in the mission of the CFPB. I have been tasked with car-
rying it out. That is what I am definitely doing.

Mr. MEEKS. So, now, the Consumer Financial Protection Bu-
reau—it was not named the Financial Services Protection Bureau.
It was not named the Business Protection Bureau. It was not
named anything else. It was named specifically the Consumer Fi-
nancial Protection Bureau, because there was no other agency that
had the sole mission of protecting consumers. Do you understand
that?

Ms. KRANINGER. Yes, sir.

Mr. MEEKS. Okay. So, therefore, if you are the head of the Con-
sumer Financial Protection Bureau, then part of your job would be
to advocate for and to protect the rights of the consumers who may
complain before your Bureau that they have been taken advantage
of by a product, that might not have been an appropriate product,
that is the reason why we had the financial crisis of 2008, because
a lot of individuals were put into products that they should not
have been put into. Is that correct? Do you understand that?

Ms. KRANINGER. I do, sir, yes.

Mr. MEEKS. Okay. So, now, it seems to me that what we have
going on—let’s take the industry of payday lending. It has been
brought out that a number of consumers across this country have
been victimized and put into debt forever because of some of the
payday lenders’ bad practices. Would you admit to that?

Ms. KRANINGER. I would tell you, sir, that we have taken enforce-
ment actions against small-dollar lenders that are public and well-
discussed.
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Mr. MEEKS. But if you are an advocate for consumers, if you are
focused on them, why would the number of cases that you bring
have substantially declined over the last couple of years, as well as
the fact that you have decided not to continue some of the regula-
tions that have been put forward in regards to protecting con-
sumers, like first principle, making sure that someone has the abil-
ity to pay back, and that you cannot, as Mr. Cordray had, you can
cap the number at three of loans that lenders use in quick succes-
sion. This would be something to protect consumers so that they
won’t go down that path.

And it seems to me that you have decided to suspend moving in
that direction those items that will protect a consumer, which is
the very reason that this agency was created in the first place. And
the number has gone down, and there seems not to be any advo-
cacy, because from what I am hearing you say, it sounds to me that
you are more interested in protecting the financial institutions as
opposed to protecting and advocating for the very reason why you
have a job, to protect consumers.

Chairwoman WATERS. The gentleman from Colorado, Mr. Tipton,
is recognized for 5 minutes.

Mr. TiproN. Thank you, Madam Chairwoman. Director, thank
you for taking the time to be here today. I was pleased to hear you
say that you want to be able to stand up for the mission of the
CFPB. 1 think part of it is we need to be able to make sure that
all people have access to capital as well, to be able to meet their
needs. You had a fair conversation, one side coming at you. Would
you like to maybe make a couple of responses back to my col-
leagues?

Ms. KRANINGER. Yes. Thank you, sir, for that opportunity. The
mission of the CFPB is critical. We are carrying that out using the
tools that you all gave us: education; regulation; supervision; and
enforcement. Enforcement is not the only tool. We are not standing
beside consumers when they make every decision, so we need to
empower them with the best information possible. That is why that
education tool is incredibly important.

Regulation, again, and supervision are around, setting up clarity
in the rules so that entities that are engaged in financial services
understand their responsibilities and are providing consumers with
the information that they need.

And then, absolutely, rigorous enforcement is part of the mission.
We continue to carry it out. I will not manufacture cases. So we
are absolutely doing our due diligence in investigations, but ongo-
ing cases are being worked. I can assure you of that. There are
clearly bad actors in the system and we will go after them.

But we clearly have a difference of opinion regarding how the
mission should be carried out.

Mr. TipToN. Thank you for that, and I did also want to—there
has been a fair amount of scrutiny on the CFPB in terms of some
of the hiring. A little bit of irony. There was no concern when Di-
rector Cordray was making his hires. Do you have the authority,
as Director of the CFPB, to be able to hire the people to fulfill the
mission that you have been granted?

Ms. KRANINGER. I do. The authorities given to the CFPB are the
same in Title 5 that were given to every other agency in the Fed-
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eral Government, and I am utilizing the hiring authorities that I
have been given. It’s also worth noting, and appropriate to the
stand-up of the agency, that the first 3 years of the agency, they
had a transition authority to hire outside of civil service protec-
tions. So again, that was never criticized, to my knowledge, and
was appropriate to support the stand-up. But it is not as if every
employee at the Bureau was selected under civil service processes.

Mr. TiPTON. Great. I think it is notable, admirable, right now
that the CFPB is priding itself on being a modern, data-driven,
government agency. I think that this needs to be an integral part
of being able to move forward. What is the proposal that you are
seeing under the CFPB to be able to actually promote something
that I have always felt is critical for government at all levels, in
terms of decision-making when it comes to cost-benefit analysis?

Ms. KRANINGER. I do think it is critically important, too. We have
economists in our agency. I have looked at the number of them. I
would frankly like to bring in a few more to help us with cost ben-
efit-analysis and more rigor. That doesn’t necessarily mean quan-
tified. There is a qualitative aspect to this as well. But there is a
rigor to the analytic process of actually determining what the im-
pacts are.

Very much, Congressman, you mentioned access to credit, and
that is something that I think we need to better incorporate and
understand as we are looking at regulatory actions, what impact
that will have on the availability and access to responsible credit
for consumers, the impact of any rulemaking on that.

Mr. TipTON. I just wanted to be able to get your thoughts. We
have had a number of conversations over an extended period of
time in this committee, structurally, on what should the CFPB look
like? A number of us have advocated, with all respect to you, and
all respect to Mr. Cordray who preceded you, that you shouldn’t be
in full control as an individual, but to be able to have a five-mem-
ber panel, was one of the proposals. Do you think that would be
a better structural form for the CFPB?

Ms. KRANINGER. I appreciate why you are asking the question
and I have pointedly not taken a position on this. This is absolutely
something that is in Congress’ purview to determine. And should
Congress enact anything that the President signed and would be-
come law, we will carry out, to the best of our abilities, whatever
measures Congress wants to put in place, or changes.

Mr. TipTON. Thank you. Just finally, I would like to give you the
opportunity to be able to respond to some of our friends on the
other side of the aisle in regards to settling pending lawsuits
brought by the previous Bureau, and you not pursuing new actions.
Would you like to comment on that? What are your policies? How
are you moving forward?

Ms. KRANINGER. Again, Congress gave us broad authority to look
at injunctive relief, restitution, to take the right action in any par-
ticular case, and that is what we are seeking to do. Thank you, sir.

Mr. TipTON. Thank you. I yield back.

Chairwoman WATERS. The gentleman from Georgia, Mr. Scott, is
recognized for 5 minutes.

Mr. ScorT. Thank you, Madam Chairwoman, and welcome, Di-
rector Kraninger. As you and I have discussed, and we have en-
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joyed several discussions, you know of my deep concern about fi-
nancial education. It is a crisis and very much needed. And I have
put forward two pieces of legislation, one which in targeting, be-
cause, as I said to you, it is the Consumer Financial Protection Bu-
reau that should be at the front of the spear on financial education,
because that is the first line of defense for consumer financial pro-
tection, is consumer financial education.

And I am so delighted to know of the excellent program that is
being developed at the Wharton School of Finance, my alma mater.
I served on the Executive Board of Directors there for a while and
I am very proud of the pilot program that they have going with the
financial business sector in Philadelphia. And you and I have
talked about that.

We have this second bill that we are working on, because we
have to get grants and help into these public-private sector part-
nerships. That is the key, to be able to develop the best instruc-
tional, the best kinds of curriculums to teach in our public schools.
We have to start there.

Our financial system is moving at a rapid pace. Technology is
overwhelming us in that respect. I am also working very closely
with Mr. Lynch, Ms. Waters, Mr. Hill, and others on making sure
that we address this issue.

I wanted to give you an opportunity to express how you are
working with this. Our bill is being put together as we speak. But
we have to do that. As I pointed out, and I hope people across this
nation are listening to me, because we only have 17 State public
school systems that even offer one course in financial education, fi-
nancial literacy. And we can sit up here until the cows come home,
trying to write laws and legislation, you pass them, to target these
predatory lenders. But if we do not put forward the kinds of inno-
vative programs, like what the Wharton School is developing in
Philadelphia with their financial business community, to get this
into our schools, so we have the courses developed, to get them into
our libraries, then we are putting our money where our mouth is.

We have 28 million unbanked and underbanked families in this
country. Not Mama, not Daddy, sister, brother, nobody even has a
bank account. Technology is moving at warp speed. We are going
through a financial services revolution and we have to get money
and resources to those public-private ventures which are out there
in the first place, to help make this happen.

So you will be the executor of this grant-making authority, and
in my last 45 seconds, I would love for you to comment on this and
how much you are looking forward to getting this bill passed and
getting resources out there into the public and private sector, and
teach our young people financial education.

Ms. KRANINGER. Congressman, I truly appreciate and share your
passion for financial education. We have had great conversations
about that. Should this bill become law, we will carry it out. But
I can tell you, regardless, the CFPB is committed to supporting
those kinds of public-private partnerships, taking any actions we
can, because, as you pointed out, we can’t be with consumers when
they make these decisions on their own.

Mr. ScoTT. And you will help us get this law passed, correct?
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Chairwoman WATERS. The gentleman from Indiana, Mr. Hol-
lingsworth, is recognized for 5 minutes.

Mr. HOLLINGSWORTH. Good morning. First and foremost, I want-
ed to associate myself with the great comments of Representative
Scott. He and I have worked closely on this issue, and his passion
for it is palpable in everything that he does. And I too believe that
an informed, educated consumer is a consumer who is better able
to protect themselves. These nefarious actors that frequently oper-
ate in this space are more creative than we are, and it seems that
they can come up with more schemes than we can easily make ille-
gal. And so, ensuring that customers are their first and foremost
advocate is really, really important to me as well. So, I appreciate
his work on that.

I know, in 2015, though the law was originally passed in 1975,
the CFPB had expanded the number of data fields that were col-
lected, and even expanded the scope of this to include multifamily
properties. At the time, I believe they argued it should have always
been included or it was always intended to be included, but cer-
tainly it was a surprise to many that they were included, and some
commercial-to-commercial transactions were also included. In May
of last year, the ANPR was seeking comments on whether to ex-
empt multifamily and other business-to-business loans from HMDA
was put forth. I think that closed in October of 2019. But I wanted
to get a better update about that process, and whether, as of right
now, the current thinking is that we should exempt multifamily
properties or commercial-to-commercial loans from HMDA require-
ments?

Ms. KRANINGER. As you indicated, we actually extended the com-
ment period on that ANPR on purpose, so that the respondents
could have the benefit of the data that came in as a result of that
rule. So, we are still going through the comments.

Mr. HOLLINGSWORTH. Great.

Ms. KRANINGER. I believe that our unified agenda said that we
would entertain, potentially, a notice of proposed rulemaking if we
decide to proceed in July on this.

Mr. HOLLINGSWORTH. Yes.

Ms. KRANINGER. And so, there is no posture I can tell you, but
I can very much tell you we did get comments on the topic you are
interested in and we are poring through them, to see what path to
take on the proposed rule, should we move forward.

Mr. HOLLINGSWORTH. I would only share with you that I have
had a great number of meetings with people who are very con-
cerned about this and want to see some relief provided or exemp-
tions provided for multifamily and commercial-to-commercial loans,
and a recognition that, though perhaps it was argued in 2015 that
it should have been included and it was included, it was always in-
tended to be included, that that certainly didn’t seem to be the case
for the first 30 years or 40 years of the legislation itself. So, I ap-
preciate that.

I wanted to jump really big topics for a second, though, and talk
about banks offering small-dollar, short-term lending products.
This is something that I have worked on since the day I walked
into Congress because, frankly, many Hoosiers back home, in very
rural communities, rely on these products, or at one time relied on
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these products. And frankly, the banks that were offering them
were offering them in good faith and creating better outcomes for
these consumers. And in the absence of those products, they turned
to perhaps more predatory and sundry characters for such loans,
right? And ultimately, I want to ensure that they have access to
these products going forward. It is something that I hear about
from them on a week-to-week basis back home. And that feeling
that they operate in a different economy, that they don’t have ac-
cess to the same products that urban and suburban consumers do
is real. I wondered if you might talk about any notable points or
any action that is coming on these small-dollar, short-term lending
products?

Ms. KRANINGER. Certainly, one of the things that I talked about
in this space is the need for competition.

Mr. HOLLINGSWORTH. Yes.

Ms. KRANINGER. That absolutely will help. Consumers do have a
desire for it. There is a significant demand, and I would say a need
for small-dollar lending products, and certainly ones that are re-
sponsible. Credit unions did get a carve-out in the prior rule-
making, even. The banks did not. So there are some real dynamics
with respect to how we can promote the kinds of competition that
is going to be good for consumers in this space and give them bet-
ter products to choose from.

Mr. HOLLINGSWORTH. I love that, and in a lot of the data that
I have seen, consumers were: (a) very aware of the prices that they
were paying for those products—it wasn’t as if that was being hid-
den from them and there was a lack of transparency; (b) really
happy with those products—by and large, they were return users
of the products or alternatively had rated very highly; and then (c)
importantly, there were appropriate off-ramps to ensure that they
weren’t frequently using them and getting dependent on them.
Right? They were reporting to credit bureaus as well.

Do you have a timeline when you might make a final rule public
with regard to that, and some of your thoughts on that?

Ms. KRANINGER. The final rule consideration, we have set in the
unified agenda, so April would be when we are going to put that
out. We are going to deal with a petition also on the payments pro-
visions, which again, I know financial institutions have argued that
there were some products pulled into that, that were—

Mr. HOLLINGSWORTH. Unintended.

Ms. KRANINGER. —unintended. So just working through all of
that and certainly moving forward in a way that is transparent in
April is what I am planning to do.

Mr. HOLLINGSWORTH. I really appreciate your efforts and work in
that space, because it is really important to Hoosiers back home.
Thank you so much, and I will yield back.

Chairwoman WATERS. The gentleman from Texas, Mr. Green,
who is also the Chair of our Subcommittee on Oversight and Inves-
tigations, is recognized for 5 minutes.

Mr. GREEN. Thank you, Madam Chairwoman. And I thank the
Director for appearing.

Madam Director, I too am concerned about data collection, and
my concern has to do with why we collect the data. Would you give
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me your rationale for why HMDA data and the equivalent data col-
lected, hopefully by the CFPB, is important?

Ms. KRANINGER. Yes, Congressman. The Home Mortgage Data
Act really was a Disclosure Act. It is about disclosing home mort-
gage data so that that is available publicly, so that there is the op-
portunity for everyone to see the kinds of activity happening in
that space. So, that was clearly part of the congressional intent,
and as a fair lending statute as well.

Mr. GREEN. I do concur. But why is the data important, please?
Why is it important to know the race, the sex, the ethnicity? Why
are these things important?

Ms. KRANINGER. Certainly, the intent is to demonstrate that that
type of lending is happening, to note if there are any disparities in
that, and that is the intent.

Mr. GREEN. Do you believe that invidious discrimination exists in
lending?

Ms. KRANINGER. Yes, I believe it does, and I believe it exists gen-
erally in society. It is an abhorrent thing and something that we
should work to root out.

Mr. GREEN. And because you believe that it exists, are you going
to push the CFPB, as the Director, to make sure that we have the
level of transparency necessary to ascertain whether the discrimi-
nation of which we speak exists?

Ms. KRANINGER. Yes, Congressman. That is certainly the intent
of HMDA and the intent of other actions. I am looking at some
things that we can do that will help in our fair lending enforcement
cases as well, to really make sure that we are taking action where
we see these types of issues.

Mr. GREEN. Thank you. That is a great segue into the question
that I would like to ask. Testing has proven to be a most effective
means by which we can determine the existence or nonexistence of
discrimination. Give me your views on using testing as a tool,
please.

Ms. KRANINGER. Congressman, I think you might have even
asked me about this before. We have used testing in this case, and
I leave it to the enforcement staff to determine when or where or
why they decide to use that as a means to suss out what might be
happening at particular institutions. But it is something that is,
again, a tool that we have available to us, that we use.

Mr. GREEN. I don’t see, in your report, an indication of the extent
to which you are using testing. I don’t see an indication as to the
efficacy of your efforts. Can you give me some indication as to how
effective testing has been and to the extent to which you are uti-
lizing it?

Ms. KRANINGER. Congressman, I don’t want to necessarily show
our hand in a public setting around how much we use it or other-
wise; that is investigative information that is sensitive. I am happy
to talk to you about that further, though.

Mr. GREEN. I will be honored to talk to you about it further, and
I don’t mean to be rude, but I have little time. You see, the deter-
rent impact is lost when we talk about it privately. We need to talk
about the fact that there are people who are being tested, and that
people are being caught engaging in invidious discrimination. So a
private meeting does not help us with a deterrent impact of the
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testing itself. So again, I would ask, give me some indication as to
the extent that we are doing it and the impact that we are having.

Ms. KRANINGER. I can tell you that the Department of Justice
and the CFPB both have that ability and authority and that we use
it.

Mr. GREEN. Would you, in your next report, give some more defi-
nition to the impact that testing is having and the extent that you
are utilizing it, please?

Ms. KRANINGER. I promise you, sir, I will take that back and we
will talk about what additional information we can provide that
will get at what you are looking for.

Mr. GREEN. I would appreciate it greatly, because again, it is the
deterrent impact, knowing that there are testers out there, know-
ing that you must abide by the rules and regulations or you may
find yourself in litigation. That is the impact that we are looking
for. Aside from catching people, I would like to deter people. I
would like to prevent invidious discrimination. So this would be
very helpful, and I thank you.

I yield back, Madam Chairwoman.

Chairwoman WATERS. Thank you. The gentleman from South
Carolina, Mr. Timmons, is now recognized for 5 minutes.

Mr. TiMMmONS. Thank you, Madam Chairwoman, and Director
Kraninger, thank you for all the work you are doing at the CFPB.
We appreciate you taking the time to come and speak with us.

I also want to thank you for the timeline on the small-dollar rule.
We have been asking about that, and I know it has been very chal-
lenging to get a final date. April sounds good. Could you talk about
the process? How long was the public comment period open? How
many comments did you receive? What use was that? Just briefly.

Ms. KRANINGER. Certainly. The notice of proposed rulemaking, 1
believe was issued last April. The precise date is escaping me at
the moment, but it was a 90-day comment period. We did receive
190,000-plus comments. Many are repeat comments that are orga-
nized by all sides on the issue, with multiple people submitting it,
so that is something to pore through. We provide all of that on the
public docket as well, so that did take a little time, again, to get
some of those comments on the public docket. So, those are avail-
able fully for everyone to review, while we are reviewing them and
determining what responses go to which comments. And anything
that we rely on in the rulemaking process, we must address, and
we will address in this process.

It is time-consuming to move through all of that, but we are mov-
ing smartly to come to resolution on this issue.

Mr. TIMMONS. It is also productive, I imagine. There are some
things that you may not have included in your initial analysis and
that was a productive process.

Ms. KRANINGER. Absolutely, yes. I certainly believe fully in the
transparency that notice-and-comment provides, and the oppor-
tuni}tly to go back and forth with the public and see the dialogue
on that.

Mr. TiMMONS. Thank you. I want to move to the 2017 final rule
on payday lending and how it would impose unnecessary regula-
tions on bank loans that do not raise consumer production con-
cerns. For example, bridge loans, revolving lines of credit, and
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loans secured by securities held in a brokerage account would all
be subject to the same requirements as a two-week loan for $500.

Is there any justification for using a rule targeting payday loans
to regulate traditional loan products offered by banks?

Ms. KRANINGER. I can tell you, sir, that we did get a petition to
assess some aspects of what you are outlining. I have certainly
heard from financial institutions and others about products that
may have inadvertently been pulled into the small-dollar rule. And
so responding to that petition, as I mentioned to others, is some-
thing that we are going to do at the same time, in April, so that
we can provide some clarity around some of these questions and a
path forward there.

Mr. TIMMONS. Great. Thank you. One last question. What steps
have you taken to create better relationships between the Bureau
and the industry participants, supervisors, and regulators?

Ms. KRANINGER. I believe it is critically important. Again, we
need financial institutions to understand what their responsibilities
are, to provide consumers with the information that they need to
make good decisions in compliance with the law. And so that out-
reach and ongoing engagement is important.

I can also tell you that I have done something a little bit dif-
ferently here than what has happened in the past at the Bureau,
which is bringing multiple stakeholders together so that we can
solve a problem. It is not just about meeting with the financial in-
stitutions alone. It is having the advocates in the room as well so
that they can provide their perspective, and the problems that they
are seeing, and we can get to resolution and have a true conversa-
tion about the policy issues associated, the access issues, the prob-
lems that real individuals are having, and come to resolution.

I am excited about all of the opportunities to keep doing things
like that, to have the kinds of public hearings that the ranking
member mentioned, as we did on debt collection. So we are really
pulling together different parts of the country, frankly, even, to
talk about these things and solve problems.

Mr. TiMMONS. That is good. Thank you so much. I yield back.

Chairwoman WATERS. Thank you. The gentleman from Illinois,
Mr. Casten, is recognized for 5 minutes.

Mr. CASTEN. Thank you, Madam Chairwoman. It’s nice to see
you again, Director Kraninger.

It has been a little over 2 years since Secretary DeVos termi-
nated two MOUs with the CFPB to protect student loan borrowers.
One facilitated sharing complaint information and one facilitated
sharing supervisory information. I want to make sure I understand
the MOU that you announced, I think on February 3rd. You have
reestablished the MOU that allows your complaint information
sharing. Is that correct?

Ms. KRANINGER. That is correct.

Mr. CASTEN. Okay. In a letter dated April 23, 2019, to Senator
Warren on this topic, you said, and I quote again, and this is al-
most a year ago, “The Department continues to have access to the
Bureau’s public complaint database and Bureau staff continue to
analyze complaint data and can provide that analysis as technical
assistance if requested by the Department.”
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Does the Department of Education have more than one complaint
database?

Ms. KRANINGER. I am not 100 percent sure on that, sir, but I
don’t think they have more than one database. I am not sure what
their structure is. But we are absolutely continuing to share the in-
formation.

Mr. CASTEN. I am simply asking, on April 23rd, you said that
you already had something in place that does what the MOU you
just issued says you have.

Ms. KRANINGER. I understand what you are saying. It is fair to
say that we continue to work together to address complaints, even
without the MOU in place. That is true. But what the MOU does
is provide the certainty and clarity on how this is going to work,
the roles and responsibilities, so that we can move out in a way
that is more formalized and agreed to.

Mr. CASTEN. Okay. I am going to take that as the current MOU
does not in any way change your oversight authority.

I want to turn to the second MOU that allows for supervisory in-
formation sharing. In this same letter, April 23rd of last year, you
said, “It is a priority for the Bureau to make progress on a new
MOU. I want to have the Private Education Loan Ombudsman in
place to have that conversation.”

Have you now put that individual in place?

Ms. KRANINGER. Yes. Bob Cameron has been on board since
about September, and it is one of the first things he did was the
complaints MOU, and then we have a head of Supervision, Enforce-
ment, and Fair Lending, and one of the first things he did was
move with the Department of Education on supervision.

Mr. CASTEN. Who is responsible for working on the supervisory
MOU?

Ms. KRANINGER. Bryan Schneider is.

Mr. CASTEN. How long has Bryan Schneider been with the
CFPB?

Ms. KRANINGER. I think since October, November.

Mr. CASTEN. Of which year?

Ms. KRANINGER. November of last year.

Mr. CASTEN. Okay. So he was there before. And what progress
has been made on renewing that MOU?

Ms. KRANINGER. We are still in discussions on the MOU, but I
can offer at least one thing that is very, I think, positive. We are
going to send detailees to the Department of Education to work to-
gether on how we can jointly go in and conduct oversight. We are
going to do exams for our authorities under Federal consumer fi-
nancial law, and they are going to be doing their contract over-
sight. And so we are looking at how we set up the process to make
that happen.

Mr. CASTEN. I think that is terrific. You appreciate my concern
that a year ago, we said we are going to work on the supervisory
issues. A year ago, we said we are going to work on the data issues.
And we have one MOU that essentially reinforces what was al-
ready done and the other one hasn’t made any progress. I would
like to do that now and not in the future.

I want to turn to student loan servicers. A July report submitted
to the White House by Secretary Mnuchin criticized the Education
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Department’s oversight of the student loan servicing companies
and reported that a number of loan servicing failures and incon-
sistent practices had caused financial harm to students. We, in
Congress, have previously called on your agency to seek a court
order to compel the Department of Education to provide access to
information on student loans, and your agency has so far refused
to do that.

I want to follow up on your exchange with Mr. Steil. Secretary
DeVos has said that student loan servicers face, “appropriate fed-
eral oversight by the Department of Education.” Do you agree with
that statement?

Ms. KRANINGER. I agree it is their responsibility to oversee their
contracts.

Mr. CASTEN. Do you agree that they are currently providing ap-
propriate Federal oversight?

Ms. KRANINGER. I can’t opine on how well they oversee the con-
tractual terms and program requirements that they put into place
that are their statutory concerns.

Mr. CASTEN. Hang on. I think you can. They are currently not
providing information that the CFPB has requested on student
loans. They are also, at the direction, to my understanding, of the
White House, are not providing information to States attorneys
general who are seeking legal action, in addition to the CFPB. So
you, as the head of the CFPB, are you doing your job to protect the
students or are you deferring to Secretary DeVos?

Ms. KRANINGER. Our purview of Federal consumer financial law
is absolutely one that we continue to pursue. We have other au-
thorities, as I have also pointed out. We have enforcement author-
ity and we are using it in this space, and we have an education
responsibility. And we are working through, as I said, the ability
to jointly go in and oversee the services consistent with our rule
and our authority.

Mr. CASTEN. I am out of time, but we expect you, within the Ex-
ecutive Branch, to do the oversight that you were expected to do
of other Executive Branch agencies. If you do not do that, we have
to.

Thank you. I yield back.

Chairwoman WATERS. The gentleman from Texas, Mr. Taylor, is
recognized for 5 minutes.

Mr. TAYLOR. Thank you, Madam Chairwoman. Director, I appre-
ciate you being here. I noticed that you didn’t get to completely re-
spond to all of the questions that you have gotten so far. Is there
anything you want to add, for the record, that you feel like you
didn’t quite get to?

Ms. KRANINGER. I would say, on the Department of Education
issue, it is important, and to distinguish the responsibilities that
we have. The Department of Education has a lot of authority under
the Higher Education Act. They have the responsibility, obviously,
to manage their contractors. The CFPB has a lot of contractors as
well, and it is our responsibility to make sure that they are acting
consistently with the terms of the contracts.

When it comes to this notion of supervision and oversight, we do
have a larger participant rule in place that gives us the responsi-
bility and the ability to examine the larger participants in the stu-
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dent loan servicing space, regardless of which types of loans they
are servicing, Federal loans or private loans. And so, that is what
we are working with the Department of Education on.

There are clearly some areas of overlap and question. They set
the program parameters and requirements, but we are looking at
Federal consumer financial law, and that is what we are working
to finalize. It is complex. We continue to carry out our responsi-
bility, as I said, through other means, but we will resolve the su-
pervisory issue soon.

Mr. TAYLOR. Are those issues statutory, or—in other words, has
Congress given you some laws that you are not really sure what
to do with, and do you have the authority to do that, or do we need
to go back to the books and give you a set of laws that you can
actually implement and understand? In other words, do we need to
do our job here in Congress and give you the laws that you can
work on, work with?

Ms. KRANINGER. I haven’t found anything, Congressman. I appre-
ciate the question. I haven’t anything in this area, but it is cer-
tainly something we will look at. And I can assure you and others
on this topic that I believe the Federal Government has a responsi-
bility, and so that is part of the effort to work together to make
sure that the Department of Education and the CFPB are sending
the same message to servicers about what requirements are and
making that clear. That is something that we continue to do.

Mr. TAYLOR. Sure. And is there any other topic you want to just
expand on?

Ms. KRANINGER. I would defer back to any questions that you
have, sir.

Mr. TAYLOR. Okay. One question I had, and I know we have dis-
cussed this in the past, but just in terms of thinking about Con-
gress reasserting oversight over agencies, which Congress does,
yours is a very unique agency in the way that it was originally
structured. I think I have seen that you declined to defend the con-
stitutional structure of your agency in court. Is that correct?

Ms. KRANINGER. The removal provisions associated with the Di-
rector that are in the statute, that is what the government’s posi-
tion was in Seila Law LLC v. Consumer Financial Protection Bu-
reau when we petitioned the Supreme Court to take the case.

Mr. TAYLOR. Do you want to go into why you chose to do that?

Ms. KRANINGER. Congressman, I can say it is something that I
reviewed very carefully and took very seriously. Congress obviously
provided a clear mission for this agency, but there are some ques-
tions around, again, this. And I want the uncertainty to be re-
solved. The Supreme Court took the case, so they will hear it short-
ly and will come to resolution on that. Congress will have the op-
portunity to make any changes or respond to that, and I think that
is appropriate. I would very much like to see resolution on this
question, because it has hampered the CFPB’s ability to carry out
its mission virtually since its inception.

Mr. TAYLOR. And so that uncertainty is really created by an
unclearly written law, so that is really on Congress to write a law
that is clear and that everybody can understand. The less Congress
does its job, the more the courts get used, and I think that reflects
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poorly on the legislative body’s job of writing laws that are clear.
Would you agree with that, or—

Ms. KRANINGER. I will leave that to you too, sir.

Mr. TAYLOR. That was very respectful. Just shifting over, in my
remaining minute, something that is certainly important to me is
you putting up signposts on a regulatory basis so that people know
what to do. And the first time somebody hears about what they are
supposed to do should actually be from the signpost and not people
pulling them over and saying, “Hey, there was no speed limit here,
but you were going too fast.”

What are you doing, in your role as the Director of CFPB, to put
up the signposts so that people know what the speed limits are?

Ms. KRANINGER. The clarity and transparency of the rules is
critically important. We are engaging, on an ongoing basis, with
entities to say, where is there uncertainty? Where is that ham-
pering, the offering of things that are going to be consumer bene-
ficial in the marketplace, and what is holding you back? How do
we address that?

And so, ongoing dialogue about that continued provision of guid-
ance, continued work on rulemaking matters that are going to help
provide additional clarity, all of that is very important.

Mr. TAYLOR. My time is up. I yield back.

Chairwoman WATERS. The gentlewoman from Ohio, Mrs. Beatty,
who is also the Chair of our Subcommittee on Diversity and Inclu-
sion, is recognized for 5 minutes.

Mrs. BEATTY. Thank you, Madam Chairwoman, and thank you to
the witness for being here today.

I won’t, for the sake of time, go over some of the things that some
of my other colleagues, especially Congresswoman Maloney, have
asked about when we talk about the fair lending enforcement. But
I will say that on page 63 of the report, it states that the Bureau
filed one lending enforcement, so I think you have already gotten
the gist of how we feel about that.

Let me move on to the Financial Literacy and Education Com-
mission. As you probably know, I have spent a lot of time talking
with you, your staff, and anyone who will listen about financial lit-
eracy and the benefits of it, because so many of the ramifications
for those who are the least of us, whether they are unbanked,
underbanked, whether they are facing many of the issues that we
deal with in this committee and with the work that you are doing.

Also, as co-Chair of the House Financial and Economic Literacy
Caucus, I spend a lot of time reading and looking at data. The Fi-
nancial Literacy and Education Improvement Act that was passed
in 2003, established a Financial Literacy and Education Commis-
sion that is chaired by the Treasury Secretary, and whose Vice
Chair is the Director of the Consumer Financial Protection Bureau,
so that would be you.

The law states that the Commission shall meet at least once
every 4 months. Can you tell me when the last meeting was held,
how many meetings that you held from 2019 to now, and what was
something significant that you came up with?

Ms. KRANINGER. I can tell you there have been substantial con-
versations around this.
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Mrs. BEATTY. No, no. Just stick with me. The law says you must
have meetings. How many meetings, just give me that number
first, because the clock is going to run down, and I have several
questions. How many meetings, by the law, have you held within
the timeframe the law asks?

Ms. KRANINGER. Within the timeframe the law passed, I—

Mrs. BEATTY. “Asks.” It tells us. So, have you had the number
of meetings, let’s do a yes or no so we can move on?

Ms. KRANINGER. No.

Mrs. BEATTY. Okay. So that means, for the record, that we have
not met what the law states on something that you talk about, and
certainly is important to us.

So I guess if you didn’t meet as the law stated you should, and
you are Vice Chair, you can’t answer the other questions of what
happened within those meetings or what they asked us to do?

Ms. KRANINGER. The Act does require reporting, and we have
maintained the regular reporting. We have a lot of meetings to—

Mrs. BEATTY. If the law requires you to meet, and you are telling
me you have had reporting, why didn’t you meet? And you are the
Vice Chair. It is not like you are just one of the members without
any control. You are the Vice Chair of a major committee that we
work on, and you know me. You know what my issues are. I am
very transparent about standing up for the people and trying to get
things done within the law, within a committee.

So let me just move on to the next question. As you know, the
civil penalty fund at your agency is used to compensate consumers
who have been harmed by violation of consumer financial protec-
tion law. Some of this money may also be used by your organiza-
tion to fund consumer education and financial literacy programs.
Can you tell me if the Consumer Bureau has used any of the civil
penalty money in the last 6 months for financial literacy education?

Ms. KRANINGER. We have not, Congresswoman, because we fund
that through our regular operations.

Mrs. BEATTY. Okay. So can you tell me what you have used the
money for in relationship, which would help those individuals who
could not be helped otherwise?

Ms. KRANINGER. The primary purpose of the civil penalty fund
is to provide restitution in cases of—

Mrs. BEATTY. I am going to cut you off again, just because of
time.

Ms. KRANINGER. Okay.

Mrs. BEATTY. I understand what it is designed for. The question
is, did you meet what it was designed for, and to tell me and elabo-
rate on that please.

Ms. KRANINGER. Okay. Yes, we continue to pay out in the cases—

Mrs. BEATTY. Just tell me the things. Give me three. Just give
me three that you paid for.

Ms. KRANINGER. There were several cases. One was a case with
respect to veterans, and the entity was basically bankrupt. But we
did a civil penalty fund fine of one dollar and then we have paid
out, I believe, hundreds of thousands in that case.

Mrs. BEATTY. Okay. It says to fund consumer education pro-
grams. So tell me a consumer education program, and I am sorry,
my time has run out. I yield back.
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Chairwoman WATERS. The gentleman from Kentucky, Mr. Barr,
is recognized for 5 minutes.

Mr. BARR. Director Kraninger, welcome back to our committee,
and let me just first thank you for your testimony that last year
the Bureau requested that Congress provide you with clear legal
authority to supervise financial institutions for Military Lending
Act (MLA) compliance. You also said that the Bureau transmitted
proposed legislative language that would achieve that goal, and I
would note, for the record, that I have introduced that bill, H.R.
442, the Financial Protection for Our Military Families Act, in re-
sponse to your request. I regret to state, for the record, that even
though we sent a letter to the chairwoman asking for a markup on
this bill that you have requested, we have been denied. So I want
the record to reflect that the Majority is preventing you from hav-
ing supervisory authority over MLA compliance.

My question relates to UDAAP, Director Kraninger. First, I want
to thank you for your responsiveness on the issue last month. I
sent you a letter asking your plans to clarity the Bureau’s defini-
tion of “abusive” and to outline how you would enforce the abusive-
ness standard on regulated entities. You responded to my letter,
and I appreciate the policy statement, and I ask unanimous con-
sent to enter into the record copies of my letter to you and your
very timely response.

Chairwoman WATERS. Without objection, it is so ordered.

Mr. BARR. First, I want to ask you to follow up on Representative
Maloney’s question about Wells Fargo’s problem with unauthorized
accounts. Her question suggests that Dodd-Frank Section 1031,
which added the undefined standard of abusive to the unfair and
deceptive acts and the list of prohibited activities, was essential to
holding Wells Fargo accountable. Is that your position as well, or
was the preexisting law that prohibited only unfair and deceptive
acts and not abusive acts enough to prohibit Wells Fargo’s conduct?

Ms. KRANINGER. I wanted to clarify, as well, so thank you for the
opportunity, that the 2016 consent order did. Oh, okay. Under-
stood. So there is absolutely our ability to get the same amount of
restitution and other penalties associated with unfairness alone.

Mr. BARR. Right. So in other words, opening an account without
the customer’s permission, that would have been prohibited under
the preexisting unfair and deceptive acts law?

Ms. KRANINGER. In terms of the behavior in that case, and with
respect to that consent order that is public, I will say the answer
is yes. I will note, though, there are facts and circumstances in dif-
ferent cases, sol don’t want it to be generalized.

Mr. BARR. Let me get to the second question, because while the
policy statement is a good first step, and you should be commended
for attempting to clarify this, I do think there is still a lot of work
to do to ensure that regulator firms have clear rules of the road,
which I know is your intent, and I appreciate that.

The guidance outlines generally how you will and will not enforce
UDAAP standards, and it is intended to ensure firms know what
is expected of them. But unfortunately, I will tell you, I have heard
from community banks in my district that the policy statement
does not provide the clarity they need and still does not fully re-
move the uncertainty about what constitutes “abusive.”
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As you know, ambiguous regulations can cause financial institu-
tions to opt out of providing certain products and services, and that
uncertainty trickles down to consumers through higher prices and
less choice.

So in the policy statement, the Bureau leaves open the potential
for a rulemaking. Do you plan to conduct a rulemaking to further
define “abusive,” and what is your timeline?

Ms. KRANINGER. The policy statement leaves open the ability cer-
tainly to enter into a rulemaking action around this topic. I would
say at this point, the Bureau really needs some more engagement
on the topic to get to a rulemaking.

Mr. BARR. Let me share some feedback from the firms that would
be regulated by this. They certainly appreciate the policy statement
avoiding this dual pleading idea of abusive with unfair deceptive
violations arising from all the same facts. They like that.

However, given the difficulties arising from the continued ab-
sence of the clear definition of “abusive,” would you consider sepa-
rating abusive from unfair and deceptive and stipulate that prac-
tices only become abusive with higher penalties if the unfair and
deceptive practices persist?

Ms. KRANINGER. I understand the interest in that, and that has
been raised, but I would say that Congress gave us distinct au-
thorities in these three areas, and so there is not necessarily a rela-
tionship between abusiveness and unfairness or deception that
would lead to that kind of an elevated standard, necessarily.

Mr. BARR. I hear you, but I think the concern is that we still
don’t know what abusive means.

Ms. KRANINGER. Yes.

Mr. BARR. Even with the unfair and deceptive, that standard is
well-defined in the law, and Wells Fargo’s conduct was prohibited
under that standard. Abusive, we still don’t know what that
means. I would argue that what abusive should mean is if that con-
duct persists, even after they violated unfair and deceptive, that
would remove the ambiguity, and that’s just a friendly suggestion.
I yield back.

Chairwoman WATERS. The gentleman’s time has expired. The
gentlewoman from California, Ms. Porter, is recognized for 5 min-
utes.

Ms. PORTER. Good morning, Director Kraninger. Thank you so
much for being here. I wanted to ask you if you wouldn’t mind
sharing with the committee what is a HECM loan, H-E-C-M?

Ms. KRANINGER. Yes. It is a reverse mortgage.

Ms. PORTER. And what are the basic qualifications for getting a
reverse mortgage or a HECM loan, HECM particularly?

Ms. KRANINGER. In terms of what?

Ms. PORTER. Could I get one?

Ms. KRANINGER. I don’t know what your financial circumstances
are, in terms of whether or not you could get one.

Ms. PORTER. I am 46 years old. Could I get a HECM loan?

Ms. KRANINGER. I can tell you reverse mortgages are commonly
used when an individual would like to take the equity out of their
home and use it, obviously, to deal with the expenses, particularly
those who have paid off their homes and would like to age in place
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in their homes. And that is certainly the intended recipient of a
HECM loan or a reverse mortgage.

Ms. PORTER. For a HECM loan, you have to be 62 years old, so
I am getting there. I am going to get there, but I am like a decade-
plus short.

What happens to the title of your home when you take out a re-
verse mortgage?

Ms. KRANINGER. In terms of the lender being able to take the
title?

Ms. PORTER. Let’s back up. What happens to the title of your
home when you take out a regular mortgage?

Ms. KRANINGER. It has a lien on it.

Ms. PORTER. Okay. So what happens to the title of your home
when you take out a reverse mortgage?

Ms. KRANINGER. There is a lien on it.

Ms. PORTER. Is the title transferred?

Ms. KRANINGER. I will say certainly in the financial crisis, there
were a lot of challenges around where titles resided, whether peo-
ple had the proper documentation—

Ms. PORTER. Let me ask you about the—

Ms. KRANINGER. I am not entirely sure where you are going—

Ms. PORTER. Reclaiming my time, I want to understand—what I
am driving at here is, the questions I have been asking you are
drawn from the CFPB’s one-sentence basic answers on their finan-
cial literacy page about reverse mortgages. So I am trying to assess
your understanding of reverse mortgages, because you are in
charge of educating the public about reverse mortgages. And it is
a sort of particularly confusing product.

What are the triggers for having to repay a reverse mortgage?

Ms. KRANINGER. Congresswoman, again, I appreciate the test,
but that is not why I am here. We are here to talk about the poli-
cies that affect consumers in the marketplace. Having that con-
versation would probably be more helpful.

Ms. PORTER. With all due respect, Director Kraninger, I get to
decide what is helpful in my time, but I appreciate your suggestion.

Let’s go back to my question. What are the three triggers for
having to repay a reverse mortgage?

Ms. KRANINGER. I will stipulate to you, Congresswoman, that I
don’t have it in front of me, in terms of what the CFPB has on its
website, how it defines the triggers, and what kind of questions
and answers there are about reverse mortgages. Among the many
thousands of pieces of information that we seek to educate con-
sumers by, I would also offer that it is generally those who would
be thinking about entering into a reverse mortgage and supporting
those who are actually going to enter into a reverse mortgage.

Ms. PORTER. Reclaiming my time, you stipulated that you don’t
know when or what triggers require someone to have to pay a re-
verse mortgage.

Madam Chairwoman, I would like to—

Ms. KRANINGER. I know you are looking for an answer that is
printed on a piece of paper that I don’t have in front of me, so that
is what I would stipulate.
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Ms. PORTER. Madam Chairwoman, I would like to introduce into
the record the one-page, one-sentence answers from the CFPB’s
website about reverse mortgages.

Chairwoman WATERS. Without objection, it is so ordered.

Ms. PORTER. Let’s move on to medical debt. Is it permissible for
a debt collector to use LinkedIn to reach out to a consumer who
owes a medical debt?

Ms. KRANINGER. With respect to debt collection and communica-
tion with consumers, there is clearly a lot of uncertainty in that
space, which is why we have sought to engage in rulemaking. The
Fair Debt Collection Practices Act (FDCPA) absolutely has restric-
tions on the communications that would be really abusive. They
cannot be ongoing communications that are in the—

Ms. PORTER. Reclaiming my time, let’s talk about your proposal,
because you wanted to talk about the policies. That was your sug-
gestion, so let’s talk about that. Would your proposal prohibit send-
ing a direct message to someone on social media?

Ms. KRANINGER. The only way that a debt collector could contact
a consumer is if the consumer has used that means of communica-
tion in the proposal. I would tell you again, the proposal is still
under consideration.

Ms. PORTER. I want to ask a clarifying question, if I may. Use
that medium to communicate with the debt collector, or if I have
a LinkedIn account, am I consenting to receive debt collection noti-
fications there?

Ms. KRANINGER. Merely having that account is not approval or
leave for anyone to communicate to you that way.

Ms. PORTER. Interesting. Thank you. My time has expired.

Chairwoman WATERS. The gentlewoman’s time has expired, and
I would say to the witness that with both Ms. Porter and Mrs.
Beatty, you may respond to them in writing, for the record.

The gentleman from Arkansas, Mr. Hill, is recognized for 5 min-
utes.

Mr. HiLL. Thank you, Madam Chairwoman. Director Kraninger,
thanks for being here today, and I appreciate your chance to be in
Arkansas recently and do a roundtable with our community banks
and also with consumer groups in the city. That was well-received,
and I appreciate you taking the time to do that.

I want to talk a bit about the qualified mortgage issue. I am sure
you have addressed that this morning. With interest rates falling
to historically low levels over our careers, and recently, in the last
3 years, jobs increasing and real wages increasing, do you find it
concerning that we actually are seeing a deterioration in Fannie
Mae’s and Freddie Mac’s underwriting standards? In other words,
they are having DTIs, a larger percentage of the loans, well over
43 percent DTI, and they are making loans at lower credit scores,
and, therefore, they are taking on more risk. And isn’t that sort of
counterintuitive to an environment where we have rising wages,
more jobs, and the lowest interest rates in a long time?

Ms. KRANINGER. I can tell you, Congressman, we clearly pay
close attention to what we think is happening in the mortgage mar-
kets. I defer to FHFA on the credit box and the policies they want
to set with the GSEs around what type of underwriting they do.
But I can tell you this is very much the heart of the question as
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we talk about what the patch has done in the marketplace and
what replacement of that going forward looks like.

It is evident that the qualified mortgage, in addition to the patch,
is the vast majority of the marketplace, and so figuring out how we
maintain affordable access to mortgages and, at the same time, the
very clear parameters of ability to repay that were originally con-
ceived of in the qualified mortgage, and allow for some nonqualified
mortgages and that market to really expand is very much the chal-
lenge that we are looking at in this rule.

Mr. HiLL. That is true, but I think this Congress was very clear
back during the debates after the crash that one of the principal
contributors to the crash was the competition and the laxity in un-
derwriting, including by our Government-Sponsored Enterprises
(GSEs) sadly, leading to spiraling downward pressure for people to
have more and more lax underwriting standards. Do you take this
debate to mean that people want laxer underwriting standards?

Ms. KRANINGER. Oh, definitely not, sir, and thank you for going
there too, so I could specifically say that the requirements of the
statute around ability to repay, verification of income, consider-
ation of debt-to-income ratio, remain. Regardless of what else we
take into consideration in the rulemaking process, those things con-
tinue.

Mr. HiLL. T was looking at all the random—well, I shouldn’t say
random—all of the comments that you got in your Advance Notice
of Proposed Rulemaking, and a lot of people suggest that a single
factor like DTI is not satisfactory. But of course, banks that make
loans on a regular basis, the ones that have an outstanding track
record all have best practices for that underwriting.

And what would you say when you read that somebody says rely-
ing on a single factor is a bad idea, using a hard DTI cutoff is un-
wise? These are some of the comments you got. How complicated
do we want to make it for our originators in terms of determining
credit, ability to repay?

Ms. KRANINGER. Having a bright line test is clearly what people
are looking for. But it is clear that with respect to at least the 43
percent line as to what is a qualified mortgage on debt-to-income
ratio, and the requirements in Appendix Q as to how you can de-
termine that, what type of income you can take into account, how
the debt is calculated. The challenges for self-employed individuals
to meet the requirements that are in Appendix Q, we have a lot
of comments that came in regarding that. So, that is largely the
question.

And so we looked at, where is the line? If it is not 43 percent,
if we are actually keeping out what are good-performing loans from
being made as qualified mortgages, what is the right answer here?
Is there another lens through which we can look at that? That is
why I noted in the letter that in our proposed rule, we will propose
an alternative to, particularly 43 percent, and look at a pricing
threshold.

Mr. HiLL. Now what is your timing on responding with a pro-
posal?

Ms. KRANINGER. I said that no later than May, we will put out
our Notice of Proposed Rulemaking, and we expect and want rig-
orous comment on it.
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Mr. HiLL. Good. I thank the Director, and I yield back.

Chairwoman WATERS. Thank you.

The gentlewoman from Pennsylvania, Ms. Dean, is recognized for
5 minutes.

Ms. DEAN. Thank you, Madam Chairwoman.

And thank you, Director, for being here again to report to us on
the progress and questions that we have regarding the supervisory
role and the mission that is the Consumer Financial Protection Bu-
reau.

I want to go back to the issue of student loans and student loan
oversight. Does your agency have a supervisory role over Federal
student loans?

Ms. KRANINGER. We issued a larger participant rulemaking that
provided—

Ms. DEAN. Yes or no?

Ms. KRANINGER. —the oversight of larger participants in that
student loan servicing space for both Federal and private loans,
yes.

Ms. DEAN. That was really a simple yes-or-no question.

Ms. KRANINGER. It is the larger—

Ms. DEAN. Do you have supervision over Federal student loans?
Yes or no?

Ms. KRANINGER. We supervise the larger participants in that
Federal student loan—

Ms. DEAN. That is a strange place to start. I want to follow up
on my colleague’s questioning, and talk about your ongoing failure
to do your duty in conducting oversight of student loan servicers
specifically.

On the heels of you coming here, you did, I think 3 days ago,
enter into a Memorandum of Understanding (MOU) with the De-
partment of Education for information sharing. I believe that is
correct? On February the 3rd, you entered into that, because the
Department of Education had torn these up previously.

I want to talk to you about the MOU that my colleague, Mr.
Casten, referenced. That is the second MOU, the supervisory MOU
that you have been promising us so that you could resume your
ovgrsi?ght responsibilities. Where are you on entering in the second
MOU?

Ms. KRANINGER. We are still discussing that. But what we are
doing is working on a joint examination program. We are going to
detail some examiners to the Department of Education so that we
can work together on exactly how we are going to do this. They
want to go in and oversee their contractors and all of the contract
requirements.

Ms. DEAN. Can I stop you for just a moment?

Ms. KRANINGER. And we want to oversee Federal consumer fi-
nancial law.

Ms. DEAN. Let us layer in that last May, you revealed that the
Department of Education was entirely blocking your supervisory
role over the servicers, Federal student loan servicers, because they
were not giving you the information based on a decree by the De-
partment of Education. Isn’t that correct? Information was being
blocked based on what the Department of Education had told
servicers. Correct?
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Ms. KRANINGER. Yes.

Ms. DEAN. You told us—

Ms. KRANINGER. The language is in the letter, and that is pre-
cisely why we are having the conversations with Education about
the best and most productive way to go forward together.

Ms. DEAN. Did you find that categorical blocking of information
and blocking of your oversight responsibilities troubling?

Ms. KRANINGER. I did, and I put that in the letter to Congress.
But I would also note that we have continued—

Ms. DEAN. Did you put that in the letter to the Secretary of Edu-
cation and ask her to undo what she had done in terms of blocking
your oversight responsibilities?

Ms. KRANINGER. I have spoken with her, and we are working to-
gether to get to, frankly, an even more productive place around
how we do this. They have a responsibility to oversee their contrac-
tors, and we need to do that in concert with them so that we are
doing our requirements—

Ms. DEAN. I will reclaim my time, because a conversation with
someone who said that you are not going to be able to do your over-
sight doesn’t seem like the effective way to change that outcome.

What have you directed your Student Loan Ombudsman, Mr.
Cameron, to do regarding the second MOU? Is he in direct negotia-
tions as well?

Ms. KRANINGER. He is certainly aware of, but he is not respon-
sible for, those negotiations.

Ms. DEAN. Who is responsible for those negotiations?

Ms. KRANINGER. Bryan Schneider, who is the head of Super-
vision, Enforcement, and Fair Lending.

Ms. DEAN. And why would you not have the Ombudsman be a
part of it?

Ms. KRANINGER. The Ombudsman responsibility under the stat-
ute and, frankly, this has been the case since the beginning of the
agency—it was also the responsibility of the prior Ombudsman—
is particularly around complaints and around larger programmatic
issues—

Ms. DEAN. But if you are blocked from doing a supervisory role,
how can the Ombudsman actually do that job?

Ms. KRANINGER. His MOU is concluded, and he is and has been
doing his job, including reporting to Congress on the issues he sees
in the market.

Ms. DEAN. Speaking of the Student Loan Ombudsman, a position
that was left open for 300 days until it was finally filled last year,
where does the staffing stand for the Student Loan Ombudsman?

Ms. KRANINGER. He is in place, and he has a plan.

Ms. DEAN. How many people are—

Ms. KRANINGER. We are going to—

Ms. DEAN. What does his support staff look like?

Ms. KRANINGER. He has partial support staff right now, and he
is about to get a full-time person soon.

Ms. DEAN. He does not have a single staffer?

Ms. KRANINGER. But he is not the only person working on stu-
dent loan issues at the agency.
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Ms. DEAN. We have a $1.6 trillion student loan problem in this
country. It took 300 days to appoint a Student Loan Ombudsman.
You appointed somebody who came from the servicers industry.

You now have a Department of Education who has blocked your
oversight ability. You have been weak in being able to change that,
and he is not staffed yet. I find that strikingly against the mission
of your department.

I yield back. Thank you, Madam Chairwoman.

Chairwoman WATERS. Thank you.

The gentleman from Tennessee, Mr. Rose, is recognized for 5
minutes.

Mr. ROSE. Thank you, Chairwoman Waters, and thank you,
Ranking Member McHenry, for arranging the hearing today.

And Director Kraninger, thank you for being here. It is good to
see you again.

I want to start off by saying that I joined my House Republican
colleagues on the amicus brief urging the Supreme Court to decide
that the CFPB’s structure is unconstitutional, to give Congress the
opportunity to fix it and make the CFPB more accountable to Con-
gress.

Notwithstanding these shared concerns, I do want to thank you
for your work as CFPB Director to streamline overly broad regula-
tions, to build more cooperative relationships with businesses and
consumers, and to work with Members of Congress to help us pro-
tect our constituents.

Director Kraninger, I would like to ask you about something the
chairwoman referenced at the start of this hearing. It seems to me
that a healthy environment and an effective CFPB is one that cre-
ates an environment in which the consumer isn’t harmed to begin
with, and businesses comply with the law in the first place. Is the
amount of money collected through restitution, in your opinion, in-
dicative of the efficacy of the CFPB?

Ms. KRANINGER. No, it absolutely is not, and it is certainly not
the only, to the extent that it is one.

Mr. Rosk. If the CFPB under the prior Director collected more
money than the CFPB today, does that necessarily mean that the
dCFP‘]?3 is doing less to protect consumers or failing to fulfill its man-

ate’

Ms. KRANINGER. No, I certainly posit that it is not an indication
of that necessarily.

Mr. ROsSE. Thank you. I am struck that if we were to measure
other arms of the Government, say the Justice Department, by per-
haps measuring their success or their efficacy by the length of sen-
tences handed out to those who are convicted, that might be an
analogy, and I would submit that is probably not what we should
be looking at as a measure of the success of our Federal agencies
and law enforcement agencies and regulators.

I also want to call attention to some of the lines of questioning
that I have heard today, as I believe they might illustrate a con-
cern, an ongoing concern, and maybe the concern I have just been
expressing, kind of the pop quiz nature of some of the questions
that get directed to you. And I realize you make the big bucks, so
that is why you get to answer these questions. But I think that
they kind of underscore the concern that I and I think other col-
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leagues of mine have about regulatory approaches taken by the
Federal Government, not just the CFPB, but other regulators.

And that is that I don’t think it is ever useful when the regulated
feel like it is a “gotcha” moment when the regulator comes to town
to visit them. And so, I would encourage you in that spirit, and
with that experience fresh on your mind, to encourage your staff
to think of the job that they have as one of helping businesses
serve customers in compliance with the regulatory framework that
has been put in place, helping them succeed and, thereby, helping
customers have better experiences with the service providers that
they seek out. So I hope you will take that to heart, and I appre-
ciate that.

I want to turn now for just a moment—in your testimony, you
mentioned that the CFPB has asked that Congress give the CFPB
authority to supervise financial institutions for Military Lending
Act (MLA) compliance. But one thing I am always concerned about
is when our regulators get a little too ambitious, and then we are
faced with mission creep.

Under current law, who is charged with enforcing the MLA?

Ms. KRANINGER. We do have the authority to take enforcement
action under the MLA, but what we don’t have is that supervisory
authority. And I will say the prudential regulators also have the
authority with respect to the institutions under their purview.

Mr. RosE. If the CFPB is given this explicit authority, how would
you assure Congress that the CFPB, under your tenure, or other-
wise, wouldn’t then try to take that authority and broaden its in-
fluence over DOD policies that may have a financial services
nexus?

Ms. KRANINGER. This is an important distinction certainly, Con-
gressman. It aligns to the conversation we just had about preven-
tion of harm. That is what this is aimed at.

Our supervisory tool is really the best way to work with institu-
tions to ensure they understand the requirements of law and that
they are in compliance with them without the “gotcha” moment,
without the public fanfare or flogging. And so that is really what
we are seeking is that ability to have examiners go in, particularly
to nonbanks and just have that level playing field in amongst the
entities that are providing loans and would need to comply with
the MLA.

Mr. ROSE. Thank you. And with that, I yield back.

Chairwoman WATERS. The gentleman from Guam, Mr. San Nico-
las, who is also the Vice Chair of the committee, is recognized for
5 minutes.

Mr. SAN NicoLAs. Thank you, Madam Chairwomn.

And I thank the committee for their patience. I have a delegation
from Guam of nearly 50 students who are here from the other side
of the world, and I just finished kind of running them around the
Capitol really quickly and showing them some special sights. So I
just wanted to, for the record, mention them and welcome them to
our Nation’s Capital.

Director Kraninger, welcome. It is nice to see you again.

When you were last here, I brought up something that I thought
was pretty concerning, and that was the employee surveys with re-
spect to their workplace, how they felt, whether or not they felt
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supported. And in our conversation, I brought up how their prior
surveys reflected higher figures, and their most recent survey
showed a steep drop-off on some of those figures.

Have you revisited those areas, and do you have any update for
us on those issues?

Ms. KRANINGER. Yes, Congressman. I think I told you that we es-
tablished a workforce effectiveness committee, and really, they are
working through a lot of the issues that we believe are really root
causes of that. I would say that the annual employee survey is im-
portant. It is a point in time. We have actually since had another
AES conducted and released.

And in fact, we have seen improvement. I am not fully satisfied
with the results of the latest AES either, and I can assure you we
won’t rest on our laurels over this, but taking really all of that to
heart, including all of the engagement with our employees. Replac-
ing, frankly, a lot of staff. I think the end of the hiring freeze and
the institution of my staffing planning is a big part of improve-
ment.

And the survey was taken right when I made that decision in
August. So I hope that we will continue to see improvement, and
frankly, in my engagement with employees, we regularly continue
to see that.

Mr. SAN NicorLas. I think it is very important for us to really pay
close attention to those numbers and how they track towards im-
provement because with all of the back-and-forth that we can have
in politically charged environments, one of the areas that we can
definitely find solace in is when we have employees in the rank-
and-file who are very, very confident that they are effective and
they are able to do their jobs as mandated.

And so, with respect to those areas that still need improvement,
and with respect to your evaluation of what was impacting those
responses, can you share with us what some of those general areas
of concern were and what some of the remedies are that you are
implementing to correct them?

Ms. KRANINGER. One of them certainly was leadership engage-
ment with employees. And I can tell you again the way that I have
served in Government and what I brought to the CFPB was very
much of an approachable, accessible leader who is actually going to
engage with staff and not beg away from any questions.

I have made a point of going to staff meetings and taking ques-
tions and having all hands meetings, of walking around the build-
ing and really making sure that all of our senior leaders are doing
that. You can get busy the higher up in an organization you get,
and so the ability to really make sure that you are accessible to ev-
eryone.

We also are doing a number of things to get more real-time em-
ployee feedback on problems and issues. We have made some real
changes in just some of the main points around some of the issues
like travel and some of the paperwork and bureaucratic require-
ments there.

But I will say the staffing planning changes are a really big dif-
ference, seeing new hires come in, seeing that support, that is
something that is already making a big difference.
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Mr. SAN NicoLas. Okay. One of the lessons that I learned from
some very, very talented managers is that when you bring manage-
ment in, you have to give them roughly half a year to a year to
really learn the organization and begin implementing changes to
help make things better. And you are basically coming along on
that same track.

But going forward, after all the implementation, all the analysis,
I would argue that this next round of employee results with respect
to how they come in on that survey is going to be a direct reflection
on whether or not the improvements that you are speaking of are
actually taking hold. And so I look forward to seeing those numbers
and being able to get a firm snapshot of the effectiveness of your
leadership with respect to how the employees perceive that.

Thank you so much for being here, Director.

I yield back the balance of my time, Madam Chairwoman.

Chairwoman WATERS. Thank you.

The gentleman from Georgia, Mr. Loudermilk, is recognized for
5 minutes.

Mr. LoUDERMILK. Thank you, Madam Chairwoman.

Director Kraninger, thank you for being here.

I appreciate your leadership in the organization. I think you are
doing a good job, and your engagement with Members of Congress
is refreshing. I know we have sent many letters and engaged with
your office on different issues, and you have been very responsive
and open. And I appreciate that.

I do have three areas, and if we could hit all three of those, it
would be great. The first is going to be remittance transfers. The
second is going to be TRID exemptions for nonprofits and charities.
And the last will be the rule on debt collection.

So thank you for what you have been doing on the remittance
rule. I appreciate you taking action and making rule proposals. It
is much better than the status quo. I do have some concerns,
though, about the proposed caps and banks being able to estimate
the exchange rates and third parties fees.

It could still cause some market disruption, which is inevitably
going to affect consumers. Whenever there is a change in regula-
tion, as most businesses try to operate within the laws and regula-
tions, and if there is a change, it is usually the consumer who is
affected.

I am not sure that the number of transfers a bank makes in a
year is exactly relevant to being able to estimate properly, espe-
cially when it comes to the smaller banks, which many of those in
rural communities could have an inordinate number of transfers,
depending on the makeup of that community. But really, my ques-
tion is, would you consider allowing banks to estimate the ex-
change rate and fees if they are unable to establish a necessary re-
lationship if it is for reasons beyond their control?

Ms. KRANINGER. Congressman, we are up against the require-
ment in the statute on this, as you well know. That is why we are
seeking to mitigate it, particularly for smaller entities that are
looking to maintain their customer relationship with their cus-
tomers for this service. There is the ability with certain countries,
obviously, to get the country list updated, and that is the mecha-
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nism by which we want to hopefully address this, or at least help
and assist.

But the comment period is open for the rulemaking, or maybe it
just closed, I think. Regardless, we will take in the comments on
this and look to final action to try to at least mitigate some of the
impacts you are concerned about.

Mr. LOUDERMILK. If you could, a big concern is especially in
smaller banks in areas that may have a large number of transfers,
but yet the countries they deal with there could be changing quite
often.

The other is the compliance deadline of July 21st. It is short for
some banks to actually get in compliance. I didn’t know if you were
considering maybe extending the period or extending the compli-
ance deadline or providing a transition period for some of those
banks?

Ms. KRANINGER. We are working rigorously to get that final rule
out in time to support a transition, and that deadline is statutory,
too, so that is something that we have to maintain.

Mr. LOUDERMILK. Okay. I appreciate that.

Quickly, on the other two issues, legislation that we passed out
of this House a couple of times that is in the Senate is called the
BUILD Act, which would allow nonprofits such as Habitat for Hu-
manity—give them an exemption from complying with the new
TRID rules, but be able to go back and utilize the pre-TRID disclo-
sures because they are providing a zero-interest mortgage. And
there is no reason they need to do disclosures for variable rates and
things that they are not involved in. But we haven’t been able to
get it out of the Senate yet.

Would you consider providing administrative relief to those types
of charities under TRID?

Ms. KRANINGER. We are doing the assessment of TRID now. I
had certainly heard this issue from you and others, sir. They have
not come entirely with us with the same articulation of the chal-
lenge, and so we want to work through the assessment process to
see, what is here and get some real facts on the ground.

I encourage those who are affected by this, or if your office has
some additional data around this, we absolutely want to do what
we can, consistent with the law, to address it.

Mr. LOUDERMILK. And we will provide that data as quickly as
possible. And quickly, the last is the debt collection. I want to just
make sure we clarify whether or not the debt collection applies to
first-party debt collectors. I know a lot of our banks and credit
unions are concerned about that. Would you be able to clarify?

Ms. KRANINGER. The rule that the CFPB proposed is just third-
party debt collectors under the FDCPA.

Mr. LOUDERMILK. And they are just concerned that it may not be
as clear. If you could clarify that, we appreciate it.

Again, thank you for your service and thank you for the work
you do.

Chairwoman WATERS. Thank you.

The gentlewoman from Iowa, Mrs. Axne, is recognized for 5 min-
utes.

Mrs. AXNE. Thank you, Madam Chairwoman.
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And thank you, Director Kraninger, for being here. I appreciate
it.

I want to ask a couple more questions about the Memorandum
of Understanding that you just signed with the Department of Edu-
cation. Just so we are clear, that MOU just covered sharing infor-
mation about complaints, and that is something that we were al-
ready doing, is that correct?

Ms. KRANINGER. There was ongoing activity, but that MOU was
rescinded 2 years ago, and we wanted to, obviously, formalize the
relationship and the responsibilities. So, that is what has been
done.

Mrs. AXNE. Okay. When was the last time that the CFPB was
able to properly supervise student loan servicers?

Ms. KRANINGER. We do supervise student loan servicers on an
ongoing basis, particularly in the private education loans. The
issue that I understand and know you are getting to is supervision
of an examination of the larger participants in the Federal student
loan space. And we are in ongoing conversations with the Depart-
ment of Education over that. We continue to use our enforcement
authorities in this area, but I very much want to work with them
to make sure that we are getting the ability to examine because
that is about preventing issues from happening.

The Department of Education is going to take some detailees
from us. So we are designing a program together where they can
go oversee contract terms, and we can go in and oversee Federal
financial consumer law.

Mrs. AXNE. Okay. Given the fact that the CFPB has received nu-
merous complaints about student loan debt, and that is the biggest
area where you are seeing complaints, can we get an answer here?
Because I know a lot of my colleagues have been asking this as
well.

Let me be very direct. When will the CFPB resume supervising
and examining the companies who are servicing more than $1 tril-
lion of Federal loans, a date?

Ms. KRANINGER. I can tell you soon. I had pledged to you that
by the next time I testified, which is now a little earlier than it was
originally intended to be, that I would have progress. And I am ex-
cited about the fact that we have the MOU signed on complaints.
We have an agreement that we are working towards on detailees
and we will move forward on this.

Mrs. AXNE. Reclaiming my time, I appreciate that. I spent a dec-
ade in State Government implementing policy in departments just
like yours at the highest level. So, I get what needs to be done. I
was usually able to articulate a timeframe by which we would be
able to deliver that service.

Tell me a timeframe. Just give us a timeframe. Not, you have
had these conversations. What are we talking about here?

Ms. KRANINGER. We are talking about very soon.

Mrs. AXNE. Meaning this quarter? By June? Literally, you say,
“very soon.” That is —

Ms. KRANINGER. I can tell you, absolutely this year.

Mrs. AXNE. So, we could be looking at continuing to not see this
examination, this oversight until December, is what I am hearing?
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Ms. KRANINGER. Again, there are other tools that we are using.
We are using our enforcement tool, and we can use our education
tool, and we are talking to the Department of Education to resolve
this as quickly as possible.

Mrs. AXNE. Okay. Well, please get back to us. That is not a good
enough answer. As I mentioned, the biggest complaints to the
CFPB come from the student loan servicing part of it. Our kids and
adults who have gone back to school to get retrained, to relearn,
are experiencing severe amounts of debt, as we all know, which is
limiting them from being able to purchase homes, and to get the
opportunities in life that they need.

So the fact that this is the biggest issue that we are facing in
your department, and nobody can give us any timeframe around
when you are going to resume actually overseeing it, is really prob-
lematic. So, please, I expect to have an answer to this body in a
timely manner, and I will be following up on that.

Do you agree that the CFPB has the authority to supervise stu-
dent loan servicers?

Ms. KRANINGER. We issued a larger participant rule that does ex-
tend to Federal student loan servicers in, again, that category.

Mrs. AXNE. Okay. So we have established that the CFPB has au-
thority to do it. Then why is it acceptable that the CFPB has gone
more than 2 years without the ability to properly supervise student
loan servicers?

Ms. KRANINGER. Again, we are using other tools at play here to
undertake our responsibilities in this space, including, as you
noted, complaints are an area where we absolutely are addressing
particular students’ issues and what they are submitting to us and
to the Department of Education. And we have transparency be-
tween those things. We continue to raise the issues that are pro-
grammatic around the challenges in this space—

Mrs. AXNE. Reclaiming my time, I absolutely appreciate that
complaints piece. But this seems a heck of a lot like how you have
decided to supervise the Military Lending Act. The Executive
Branch is simply deciding that contrary to congressional intent,
they don’t want to actually supervise large corporations and protect
consumers, based on extremely weak and, frankly, incorrect legal
justifications.

Ms. KRANINGER. If I could tell you, though, Congress did not give
us the ability—

Mrs. AXNE. Reclaiming my time. To be clear, Director, it really
looks like you are abandoning your responsibilities to protect con-
sumers.

Thank you.

Chairwoman WATERS. The gentlewoman’s time has expired. The
witness is requested to provide an answer in writing for the record.

The gentleman from Texas, Mr. Williams, is recognized for 5
minutes.

Mr. WiLLiAMS. Thank you, Madam Chairwoman.

Thank you also, Director, for being here.

I would like to read some sections of an article that The Wall
Street Journal’s editorial board published earlier this week. “Some-
times it feels as if Richard Cordray is commanding his former min-
ions at the Consumer Financial Protection Bureau. Witness the Bu-
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reau’s lawsuit last week against Citizens Bank for transgressions
it long ago disclosed and rectified. Five years later, that is after
Citizens Bank self-reported and then fixed their truth-in-lending
issues, the Bureau is now pouncing, even though the 1-year statute
of limitations that governs its legal claims has expired.

“The lawsuit recalls Mr. Cordray’s drive-bys against businesses
during the Obama administration.” I am a small business owner.
I can tell you about that. “But President Trump’s appointee, Kathy
Kraninger, has promised to focus on preventing consumer harm
and to encourage self-reporting by financial institutions.”

So I guess I would say, what is that all about?

Ms. KRANINGER. Congressman, I appreciate your raising it. I
know many people have read it. I can’t comment on specific cases.
The filings will speak for themselves. So, I encourage people to
read them.

I can tell you that everything you just said is absolutely my
focus, that we are focused on prevention of harm. We absolutely
want entities to be seeking to join us in being compliant with the
law. But no one should mistake fairness and reasonableness for
weakness.

Mr. WiLLIAMS. Okay, thank you.

During Director Cordray’s tenure, I was very critical personally
of the way he ran the CFPB. And when I see things like this still
happening, it doesn’t inspire confidence that meaningful reforms
have been made to get this agency under control. So I want to give
you a chance to respond to this, if you want, or maybe you already
have. But also specifically, I wanted to know if you personally
si,clgne(cll‘?off on this action before the complaint was filed in Rhode
Island?

Ms. KRANINGER. I sign off on every enforcement action decision
when it goes public.

Mr. WiLLiAMS. Okay, good to know. Last year, some of my col-
leagues and I wrote a letter to you in reference to a major threat
to our economy in the securitization markets. The former CFPB Di-
rector and the Administration made a significant mistake when fil-
ing a proposed consent order against 15 securitization trusts
known as the National Collegiate Student Loan Trust.

This action threatens the stability of securitization markets and
impacts all Americans, from people seeking loans for anything from
houses to cars. The consent order wrongly penalizes investors in
the trust themselves, which adds significant uncertainty that could
curtail the investment, reduce consumers’ access to credit, and
have broad ramifications throughout the economy.

So as I mentioned earlier, some of my colleagues and I have writ-
ten to you on this matter, and I am concerned that it continues to
be underaddressed. Does the CFPB have plans to review cases
where the Bureau has improperly applied its mandate?

Ms. KRANINGER. Congressman, because you are asking a general-
ized question, I can respond. I cannot respond on a specific case
here beyond the filings in court. But I can tell you that absolutely
we are looking at every action and stand by every action that we
have put into court, and we will continue to look. If facts change
and as things change, we will keep you apprised and certainly keep
the courts apprised.
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Mr. WiLLiaMS. Okay. I recently introduced the Preserving Small
Business Lending Act, which would repeal the onerous small busi-
ness data collection requirement that was mandated that your
agency implement in Dodd-Frank. This new rule would increase
the cost of credit by forcing compliance with more regulations and
more red tape for financial institutions and small businesses alike.

From your public remarks on this issue, it seems like you are
aware of these potential negative effects of implementing this rule
incorrectly. So while my obvious preference is that my bill will ulti-
mately be signed into law and this rule never goes into effect, how
do you plan on mitigating the negative consequences for the parties
subjected to the new rule?

Ms. KRANINGER. Congress, in the Dodd-Frank Act, clearly re-
quired us to move forward with this rulemaking, and obviously, we
will continue to do that until told otherwise, if told otherwise, by
Congress. And we are doing this as judiciously as we can. I can tell
you there is a lawsuit, so we are in litigation over precisely this
issue, what is the timeline for issuance?

The next step is the Small Business Regulatory Enforcement
Fairness Act (SBREFA), that process by which small businesses
that are impacted have the opportunity to comment on the pro-
posal. We are developing the proposal to put into SBREFA. We
have said that would happen by the fall, and so we are going to
look to see what we can do to mitigate while carrying out what
Congress told us to do.

Mr. WiLLIAMS. Thank you. You have a tough job. We stand here
to work with you, okay?

Thank you.

Chairwoman WATERS. The gentleman from Florida, Mr. Lawson,
is recognized for 5 minutes.

Mr. LAwWSON. Thank you, Madam Chairwoman.

And welcome to the committee, Director. During an October 17th
Senate Banking Committee hearing, you stated you would rather
have an adversarial relationship with the Department of Edu-
cation. Since then, the Bureau and DOE released a memorandum.
Can you go into further details on what that memorandum states?

Ms. KRANINGER. Yes, sir. The MOU is regarding information
sharing of complaints from students. We outlined our responsibil-
ities and their responsibilities, depending on the type of loan and,
frankly, our commitment to work together to address even things
that are programmatic in their space that touch on financial con-
sumer protection law. And so, that is where we want to make sure
that we eliminate any gaps there and that we are coordinating on
how we help students in this space and the direction that we give
to servicers.

Mr. LAWSON. Okay. I have a lot of students in my district, and
that is the reason why I am very concerned about it. So, you have
a plan to work with the Secretary of Education to ensure exam-
inerg are able to investigate problems within loan servicing compa-
nies?

Ms. KRANINGER. Yes. We are going to send detailees over to the
Department of Education to work jointly on how we can carry this
program out. They have contract terms that do relate to Federal
consumer law, and so we need to figure out how we can go in to-
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gether and jointly carry out our respective responsibilities. We are
going to design a program to do that, which I think is really posi-
tive. So we are going to conclude an MOU related to that as quick-
ly as possible.

Mr. LAWSON. Do you feel with this collaboration and memo-
randum that you will be able to get bad actors out of the student
loan process?

Ms. KRANINGER. It will certainly help prevent harm to con-
sumers. I can tell you with respect to bad actors, we continue to
maintain our enforcement authority, and we will use it and have
been using it.

Mr. LAWSON. Okay. With an increase of 7 percent of consumer
complaints, why has the Consumer Bureau seen a decrease in the
staff by 14 percent in the last 2 years?

Ms. KRANINGER. Congressman, there was a hiring freeze insti-
tuted as part of the transition, and I actually lifted that last sum-
mer. I have a staffing plan where I have empowered managers to
tell me if they need additional resources to carry out the mission,
and we are in the process, frankly, of building back up to those tar-
get staffing levels.

We have had new hiring classes every 2 weeks. We added 10
more people this past Monday, too. And it is a really targeted thing
to say we want clarity over roles, responsibilities, resource needs,
and I have empowered, as I said, the managers to make those deci-
sions and to really manage that on an ongoing basis. Don’t just fill
the position because somebody is leaving at the same level. Let us
really assess if this is what we need. Okay, we are going to go try
to get that.

And so it is, frankly, the flexibilities Congress has given us with
respect to how we can manage ourselves that gives us the ability
to do that and be really pointed and targeted. And that is where
we are. I think, frankly, we are back on a build-up to get to the
right staffing levels.

Mr. LAWSON. From your assessment, do you feel like it is difficult
to retain staff in a particular area?

Ms. KRANINGER. There hasn’t been any one particular area
where it is a challenge. I can say government-wide, we have chal-
lenges in cybersecurity. There are challenges again with lawyers
with particular skill sets, and because they are valuable to, frank-
ly, other entities besides the government. So we are looking at that
and making sure we are recruiting in a smart way as well.

Economists can be very hard to attract, and so we are looking at
what we can do to both build the pool and certainly retain them
and help them have a career ladder and trajectory that is going to
be positive for them.

Mr. LAwWsON. Okay. And I will try to get that soon. I recognize
the Consumer Bureau’s commitment to staff diversity. However,
based on the numbers, the female and minority workforces have re-
mained the same. Why is this so?

Ms. KRANINGER. We actually have increased our minority levels
and female levels. We are 50-50 in the whole agency and 50-50 at
the leadership level. Our level of minority leadership as well is in-
creased. I apologize, I don’t remember precisely what it is. But we
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are doing very well compared to other agencies, and we will con-
tinue to make that a huge priority.

Mr. LAWSON. Okay, thank you. With that, I yield back.

Chairwoman WATERS. The gentleman from Washington, Mr.
Heck, is recognized for 5 minutes.

Mr. HECK. Thank you, Madam Chairwoman.

Director, I would like to resume our discussion/argument about
whether or not you, indeed, have the authority to conduct super-
visory exams with respect to clients with the Military Lending Act.
You are wrong. I am right.

And the consequence of that is that considerations related to na-
tional security are compromised, and servicemembers are hurt. But
maybe we can start with something on which we agree. Would you
agree that a 20-year-old sailor whose job it is to program a Toma-
hawk missile in the Persian Gulf should not be stressing out about
whether their car is getting repossessed?

Ms. KRANINGER. I would agree that I definitely do not—

Mr. HECK. Would you agree that servicemembers have histori-
cally, as amply documented in a Department of Defense study,
been targeted by payday lenders with predatory practices?

Ms. KRANINGER. I would say they absolutely are a vulnerable
population for precisely the scenario you mention.

Mr. HECK. You would not agree that they have been targeted?

Ms. KRANINGER. I think that is a strong term, but I think there
are lots of vulnerable populations who are, in fact, targeted.

Mr. HECK. Then I would submit to you, that you should read the
report of our own Department of Defense.

Ms. KRANINGER. Understood. I have seen the report, sir, that you
are mentioning, and I understand what you are saying. I am just—
there are dated times, there are different locations when vulner-
able populations do get targeted. I concede that, absolutely.

Mr. HECK. And would you agree that part of the characteristics
of vulnerability for servicemembers is that we are talking about
relatively young people who are in paid jobs for the first time, who
are relocated often, and who, in fact, have stresses related to de-
ployment and the like?

Ms. KRANINGER. Yes.

Mr. HECK. So you maintain that you don’t have the authority to
conduct supervisory exams. Are you aware that the person who
wrote the bill, United States Senator Jack Reed, said specifically
that you do?

Ms. KRANINGER. Yes, Congressman, I have had that conversation
with the Senator as well.

Mr. HEck. Okay. Were you aware that Colonel Paul Kantwill,
who was the former Director of the Office of Servicemember Affairs
for your agency, said that throughout the years under Director
Cordray that these exams were conducted, he never received a sin-
gle complaint about them?

Ms. KRANINGER. I will concede to you, sir, that I don’t think that
is necessarily the measure of whether or not—

Mr. HECK. Were you aware that he said that?

Ms. KRANINGER. Yes, I am aware that he said that.

Mr. HECK. In the midst of all the litigation associated with CFPB
as to the constitutionality of your governance structure and the
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like, can you cite a single instance during the 6-plus years of those
exams being conducted that a lawsuit was ever filed against the
CFPB because you did not have the authority to conduct them?

Ms. KRANINGER. Again, not the measure that I would as to
whether this is an appropriate interpretation of it.

Mr. HECK. That is not the question.

Ms. KRANINGER. But, no, it has not actually occurred.

Mr. HECK. So the prime sponsor says it was what we intended,
clearly. The person in your office associated with it has said nobody
ever complained. And in fact, no lawsuit has been filed. Would you
not also acknowledge that under UDAAP, you have broad but un-
ambiguous authority?

Ms. KRANINGER. There is broad authority under UDAAP cer-
tainly, but the question of which markets—Congressman, this is a
question of markets and laws.

Mr. HECK. And here is the language under Dodd-Frank, which
you say does not give you the authority. Dodd-Frank confirms that
the Bureau can administer periodic exams—I am quoting the law,
Director—“assessing compliance with the requirements of Federal
consumer law; (b), obtaining information about the activities and
compliance systems or procedures of such person—referring to an
entity—and (c), detecting and assessing risk to consumers and to
markets for consumer financial products and services.”

That is the law. You have the authority, and you should start
doing it.

You also claim to like data. I like data, too. In my State alone,
737 complaints from servicemembers were sent to your office. It
used to be that your office, under the Office of Servicemember Af-
fairs, published an annual report that indicated the number of
complaints that had been submitted. The last one was 13 months
ago.

Do you plan to reissue another Office of Servicemember Affairs’
report documenting and setting forth the number of complaints
that servicemembers have submitted?

Ms. KRANINGER. We are continuing to issue that—

Mr. HECK. Do you plan to issue the report, as had been done
throughout the history of the agency?

Can she answer, Madam Chairwoman?

Chairwoman WATERS. The Chair will grant the witness time to
answer this question.

Ms. KRANINGER. The Office of Servicemembers Affairs annual re-
{)ort will be issued actually imminently, consistent with its dead-
ine.

Mr. HECK. Thank you.

Chairwoman WATERS. The gentleman from Ohio, Mr. Davidson,
is recognized for 5 minutes.

Mr. DAVIDSON. Thank you, Director. It’s great to see you here on
the Hill again. I appreciate the work you and your team do to pro-
tect America’s consumers. And frankly, to clarify the law as it ex-
ists.

Frankly, one of the concerns that we have had in the structure
that has been shared across the aisles is everything depends on
who the Director is. And we really do need to change that struc-
ture, as has been highlighted by a number of members. But frank-
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ly, the concern I had is the previous Director reflected poorly on
our State of Ohio by his practices, whether it was hiring practices
or sue-and-settle schemes or, frankly, ways to make companies set-
tle even in spite of the law.

So providing clarity not just for the consumers, but for the busi-
nesses that are trying in their best efforts to serve consumers. So
thank you for that. I truly believe that a lot of it does go back to
consumer education in terms of financial education. And you can
really see the difference that it makes.

Certainly, compounding interest has changed the world. It
changes the world for all sorts of people, whether that is working
for good to accumulate wealth over time or working for bad to see
people get on the wrong side of that debt. So, I appreciate your ef-
forts there.

I want to highlight a couple of things. You sit in a role that was
created in a way to kind of sit over top of, broadly, things that are
already bad practices in every single State. So it is not like most
of the things that I am hearing people criticize you for here today
aren’t against the law in every State in the United States of Amer-
ica, and attorneys general are prosecuting people for the criminal
activity there.

And so, systemically, as you look across the entire financial sec-
tor of the United States from the Federal level, I am just curious,
what position are you in to assess a couple of things. So when you
look at things that can pass as a member of the minority, maybe
we could study something, something that is bipartisan.

When you look at faster payments and you look at fintech and
all the innovation that is out there and now the Fed’s newfound in-
terest in the Fed itself taking a role in faster payments, do you
have a way to assess the transaction cost that consumers are pay-
ing just as a means of payment? Whether that is credit card fees
or processing fees, money transmittal fees, but all the ways that
people would move money between one another, how many fees are
they paying?

Ms. KRANINGER. I can tell you, Congressman, that I can’t, of
course, answer that quite direct question at this particular mo-
ment. But the Atlanta Fed does do extensive research and surveys
on payments, and they kind of have the center of gravity on some
of this research.

So we have been working with them on making sure that we are
looking at what is happening in this marketplace and under-
standing, again, the dynamics. If I go too much further, I may
misspeak. But we can get back to you with some of the summaries
of the research and what we have seen.

Mr. DAVIDSON. Perfect. And one of the other areas that I think
is a shared sense of concern in Congress and across the United
States is consumers’ data. We have really failed in Congress, in my
opinion, to do our duty and provide a data privacy regulation, a
standard that is really foundational really to our—it is supposed to
be there in a sense, the right to privacy in the Fourth Amendment.

But as times have changed, we haven’t really updated it for the
electronic era, for sure. And we have seen companies that have col-
lected and monetized lots of personally identifiable information.
And unfortunately, sometimes compromise that data.
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So as you look at how we know companies have monetized the
data, when that data is compromised, what are the impacts on con-
sumers? Would you be in a position to assess that?

Ms. KRANINGER. We have, with respect to a couple of different
enforcement actions, but I can say there are some lines amongst
the Federal agencies over authorities in this space. For example,
Congress explicitly took the Gramm-Leach-Bliley Act (GLBA) safe-
guards out of the Bureau’s purview. The Federal Trade Commis-
sion has that responsibility, in addition with the prudential regu-
lators.

But I will say, holistically, certainly we are looking at what is
happening in this space, and we are certainly doing our part.

Mr. DAVIDSON. Perhaps from the consumers’ perspective.

Ms. KRANINGER. Yes.

Mr. DAVIDSON. So, thank you for that.

And then I think the last thing is just on the interest of the QM
rule and the upcoming piece, you are not yet into the rulemaking,
but you are talking about going towards it. Certainly, that says
that you have concerns about the rule as it exists today. And I
guess, what kinds of things are you and the staff there trying to
balance as you look at a review of this, the interests, things that
are broken and things that you want to safeguard and clarify?

Ms. KRANINGER. That is definitely a longer question probably
than I can answer in a short period of time. I would say very clear-
ly carrying out the law, there is a requirement to have an ability
to repay and how that is determined.

Mr. DAVIDSON. Thank you.

Chairwoman WATERS. The gentlewoman from Michigan, Ms.
Tlaib, is recognized for 5 minutes.

Ms. TrAIB. Hi, Director. Thank you so much for being here.

As you know, and I have talked to you about this in the last
hearing, I represent a beautifully diverse community, and lending
practices are a really critical issue for my district. In 2016, I don’t
know if you saw the study that found Black applicants in Wayne
County, Michigan, communities were almost twice as likely to be
denied conventional home purchase loans, compared to white appli-
cants.

The same study conducted by the Center for Investigative Re-
porting found that Detroit ranked 44th out of 48 communities na-
tionally where Black people were denied loans at a higher rate
than their white counterparts.

So I do believe there is something happening there. We used to
have 70 percent home ownership in the City. Now, it is down to
50 percent, and we continue to see that decline.

So fair lending is important, do you agree?

Ms. KRANINGER. I do.

Ms. TLAIB. How long have you been in your position?

Ms. KRANINGER. Fourteen months.

Ms. TLAIB. Fourteen months. I was asking about how the inves-
tigative process goes, and I think it looks like you all opened about
32 fair lending cases or supervisory exams in 2016, and then the
number fell to 24 in 2019. Is that correct? Just 24 cases that were
open?
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Ms. KRANINGER. I will stipulate that you are probably looking at
a report that is not in front of me, so I will just concede yes right
now.

Ms. TLAIB. Same here. This is something that is in front of me.
That is why I wanted to confirm.

Director, after reviewing the fair lending enforcement actions
taken by the agency thus far listed on the website, it appears that
there have been no cases where CFPB under your leadership has
found any company violating the Equal Credit Opportunity Act
(ECOA). Is that correct?

Ms. KRANINGER. There have not been any public enforcement ac-
tions on ECOA. That is correct. There was one on HMDA that is
very much a fair lending case.

Ms. TLAIB. What is HMDA?

Ms. KRANINGER. The Home Mortgage Disclosure Act. So, again,
a fair lending law.

Ms. TLAIB. So out of all of those, what happens to those? Are
these complaints? Do they go through an intake process and then
you all review them? How long does that take, and then you decide
you are not going to pursue any enforcement?

Ms. KRANINGER. Actually, the decision to open an enforcement
case is done at the lowest level.

Ms. TLAIB. That is what I thought, yes.

Ms. KRANINGER. We are looking at research. We are looking at
whistleblower feedback. We are looking at—

Ms. TLAIB. So, Director, you don’t even open up a case until there
is really a cause right at the beginning, right? That is when it is
not like somebody can call, and it is automatic. There has to be
some wrongdoing that makes you all take a stronger look or a clos-
er look at it?

Ms. KRANINGER. Certainly the allegations, yes.

Ms. TrAIB. Yes. So according to CFPB’s annual fair lending re-
port issued last June, and I know you have been asked about this,
but this is really important because that is why you exist, right,
and accountability. The five regulatory agencies that make up the
Federal Financial Institutions Examination Council, including the
CFPB, made about 20 referrals in 2016 to the Department of Jus-
tice around enforcement, accountability, making sure we were pro-
tecting our families.

And these were potential violations to the Equal Credit Oppor-
tunity Act. However, there was only one in 2018 to DOJ and none
in 2019.

Ms. KRANINGER. I believe that is the case, although there might
have been one. The bottom line here, and again, to get to the key
here, I am looking at this very closely. Not just because Congress
has asked me about it, but because I care about it and because it
is important.

I am looking at understanding better how we are getting infor-
mation on which we can base the cases. And one thing that we are
exploring actually is around whistleblowers. The cases that are
most successful in this area do tend to come from that source in
general.

Ms. TLAIB. Absolutely. I heard from—
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Ms. KRANINGER. And so, yes, understanding how we incentivize
that kind of reporting and that kind of insight about what is hap-
pening inside—

Ms. TLAIB. Yes. And how do you protect them, too, and the CFPB
has a responsibility—

Ms. KRANINGER. I am looking very carefully at that.

Ms. TrAIB. Yes. I believe someone from Wells Fargo did come be-
fore this committee and was taught to give a higher interest rate
to someone who had an accent, who was Spanish-speaking.

And what is interesting—and I want you to know this, Director—
he number of lawsuits against these banks haven’t—they are con-
sistent to what I have been hearing from residents about being de-
nied access to mortgage loans. But the Government is not doing its
part because not all of my residents can afford to bring a lawsuit.
They rely on CFPB to do its job and responsibility to push back
against discriminatory practices or practices that are, in essence, in
violation of the Equal Credit Opportunity Act.

So I am asking, you want to take a closer look, but I think the
chairwoman and others were having to continue hearings because
we don’t feel like it is doing what it is supposed to be doing and
holding them accountable. People deserve a home, and they deserve
access. If they are working hard, they shouldn’t be denied.

Thank you so much.

Chairwoman WATERS. The gentleman from North Carolina, Mr.
Budd, is recognized for 5 minutes.

Mr. Bubpp. Thank you, Madam Chairwoman.

Alﬁd Director Kraninger, thanks for being here. I appreciate your
work.

The Bureau has made announcements around the appropriate
use of compliance aids and how the Bureau intends to make clear
to entities how they could comply with the rules. One area where
the Bureau’s stance is still far from clear is the RESPA Section 8.
In particular, the Bureau is confusing a 2015 bulletin, I believe
that predates you, but the 2015 bulletin on marketing services
agreements under RESPA. Are you aware of this? It appears that
you might be. But are you aware of this, and do you intend to re-
visit that bulletin?

Ms. KRANINGER. Congressman, I am aware of that bulletin, and
we are looking at what we can do on this issue because it is com-
plicated. And I know that is not a fantastic answer here, but look-
ing at what makes sense, and we have had a number of issues in
the mortgage space that just rose to higher priority in terms of
moving on them.

But this is very much on my mind in terms of something that
we need to provide greater clarity on. One thing that we have done
is, using our innovation policies, addressing some of the challenges
at least around steering, we have issued a no-action letter to hous-
ing counseling agencies and to protect financial institutions that
support them, associated with similar issues around RESPA, but
we will continue to look at what we can do to provide better clarity
here.

Mr. BUDD. So just to be clear, it is confusing enough, and you
have enough feedback. It is worth recalling it, revising it, and re-
issuing it?
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Ms. KRANINGER. Certainly addressing it, but I will say recalling
it becomes more complicated in terms of what to replace it with.

Mr. BuDD. Understood. Thank you.

Secondly, I want to touch on the CFPB Consumer Advisory
Board. It is my understanding that the advisory board is a group
of experts on consumer protection, consumer financial products or
services, community development, fair lending, civil rights, under-
served communities, communities that have been significantly im-
pacted by higher price mortgage loans, a lot of the things we have
mentioned.

But given the focus, I imagine there is a very diverse market in-
telligent and expertise on that advisory board. Is that true so far?

Ms. KRANINGER. Yes.

Mr. BupbD. Okay. So with respect to members of the board, a
number of banks that are in my district that I have the privilege
to represent, they are relatively large in size, but they still rep-
resent both rural and urban communities. They are constantly
working to broaden their relationships with these these low- to
moderate-income (LMI) communities they serve.

So my question to you, Director, is this: Why are more bankers
who work at those larger institutions not represented, to my under-
standing, on this advisory board? And my thought is that it would
be appropriate since they are key players in this LMI space.

Do you have any thoughts on that, and do you intend to add any
more in the future?

Ms. KRANINGER. Yes. I can tell you our Consumer Advisory
Board (CAB) has a rotating membership, with a 2-year term, but
every year we have some new members. So we actually have an ap-
plication period open now. We do look for diversity. We do have a
mid-sized bank represented right now on the CAB.

I can tell you, though, there are many avenues by which we en-
gage with different entities, and part of the calculus is, who do we
not reach on a regular basis? Who do we not hear from on a reg-
ular basis? How do we engage that, that voice and that entity? And
so those are the things that we think about and maintaining diver-
sity and, of course, the statutory requirements for the types of rep-
resentatives who need to be on the CAB.

So that gives you some sense of how we think about that, but we
encourage applications for sure.

b ME?BUDD. Thank you. How many members are on that advisory
oard?

Ms. KRANINGER. I think the CAB is 14, off the top of my head.

Mr. BuDD. Give or take. And how many—you said there are
some slots open now for application?

Ms. KRANINGER. Half.

Mr. Bupp. Half are open?

Ms. KRANINGER. Yes.

Mr. BuDD. Very good. And is the 14 a number at your discretion?

Ms. KRANINGER. It is, but it is what makes it manageable. In ad-
dition, we have a Community Banking Advisory Committee and
the Credit Union Advisory Committee. And we try to bring them
together so we have those different perspectives brought together,
and so it gets to be, again, a larger group of people to think about.

Mr. BubpD. Thank you.
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Director, I have about another half minute, plus I have been
yielded a little bit of extra time. Do you have anything that you
wish to clarify or go back and revisit?

Ms. KRANINGER. I do think that the fair lending question is an
important one, and it is one that I am taking very seriously the
ability to understand how we get information about what is hap-
pening in the marketplace. I do want to assure Congresswoman
Tlaib that when we get complaints, we address them to at least the
best of our ability, and understand that the financial institution
gets an answer back to the consumer.

So we do have that mechanism, but we are also analyzing those
complaints to say, what does that tell us about what is happening,
and should we take further action?

Mr. BuDD. Very good. I yield back. I thank the Chair.

Chairwoman WATERS. The gentlewoman from North Carolina,
Ms. Adams, is recognized for 5 minutes.

Ms. Apams. Thank you, Madam Chairwoman, and thank you, Di-
rector Kraninger, for being here.

In 2017, your predecessor, Mr. Mulvaney, decided that the CFPB
would no longer write rules to govern the practices of the large pri-
vate sector financial services companies that service student loans
for 45 million Americans, even though the Bureau has the author-
ity to do so.

I recently offered legislation, the Student Borrower Protection
Act, to set these standards as part of the Truth-In-Lending Act and
require CFPB to finally take action to halt abuses by these compa-
nies. The legislation is important, and borrowers deserve these pro-
tections.

But CFPB doesn’t need to wait for Congress, and our work
doesn’t excuse your failure to use your existing authority to protect
student loan borrowers. You have been at the Bureau now for more
than a year. You have had the chance to hire a new top official to
help direct the Bureau’s approach on student loans. So can you ex-
plain why the Bureau is no longer planning to write rules on stu-
dent loan servicing?

Ms. KRANINGER. We had a rule on the larger participants and su-
pervising them in the student servicer space. We are working with
the Department of Education on how best to do that together. So
they are going to oversee their contract terms, and we will oversee
Federal consumer financial law.

We are engaged in enforcement actions. I can assure you of that.
So we are not absent, and we are also engaged in education of con-
sumers to try to improve their understanding and ability to operate
in this space as well.

I can tell you one more thing, because I don’t want to take your
time, Congresswoman. But we are sending detailees over to Edu-
cation so we can design that supervisory program together, and I
am excited about that development to really make this clear in this
space.

Ms. ApAMmS. I appreciate that response. I would certainly encour-
age you to use the authority that you have and would certainly
offer to work with you on the legislation that I mentioned to get
protection for these borrowers. It is really important to so many
students across the country.
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Last fall, I asked Director Calabria about concerning changes the
GSEs made to their affordable lending programs, Fannie Mae’s
HomeReady and Freddie Mac’s Home Possible. Previously, these
programs had income limits of 100 percent of the area median in-
come for the property’s location, but now the income limits are 80
percent of AMI.

Many borrowers are precluded from using these programs to sen-
sibly buy homes with conventional loan down payments and are in-
eligible for the LLPA waiver and reduced mortgage insurance pre-
miums.

Are you concerned that a pricing-based QM definition and the
changes to the GSEs’ affordable programs could shift significant
volume to the FHA and lock many borrowers out of the conven-
tional market?

Ms. KRANINGER. I can tell you I am concerned about the current
ability-to-repay qualified mortgage rulemaking and precisely the
outcome you are talking about. The patch for the GSEs, of course,
expires in January, and what that would lead to is a 43 percent
debt-to-income ratio hardline requirement, which we know is going
to be a challenge for that population.

At the same time, balancing that against what was clearly in the
Dodd-Frank Act around ability to repay, verifying income, consid-
ering debt-to-income ratio, and kind of what the best way to go
about this is, that is why I said I would propose a pricing threshold
as an alternative. But we are going to take comments on that. That
rule will be out in May, and I am very much interested in what
comes back.

But there are a lot of issues to weigh here, Congresswoman, and
I also encourage Congress to weigh in on this as well in terms of
the policy objectives that we are trying to seek here and how best
to weigh them.

I will move forward with rulemaking, but in the meantime, if
Congress sought to act, that would be welcome.

Ms. ApAMS. Do you agree that it is arbitrary for borrowers to be
directed into specific loan programs based simply off of regulatory
arbitrage or different QM standards?

Ms. KRANINGER. I would say there is a lot to pull apart in the
answer to that question, but I could tell you there are policy issues
at play here that need to be weighed with affordable housing inter-
ests as well. And so, thinking about that is the important part of
this.

Ms. ApaMs. Thank you very much. I yield back, Madam Chair-
woman.

Chairwoman WATERS. Thank you.

The gentleman from Ohio, Mr. Gonzalez, is recognized for 5 min-
utes.

Mr. GONZALEZ OF OHIO. Thank you, Madam Chairwoman, and
thank you, Director, for being here again.

I want to touch on the QM rule again. I know we have talked
about it a lot. My perspective is whatever rule ultimately is adopt-
ed has enormous implications for the housing finance market,
housing availability in particular, because so many things kind of
fall off of the decision that you make on QM.
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I guess I will start with just a basic question. When you think
through the rule, have you done a lot of analysis on safety and
soundness and kind of what the implications are of the shift that
you are proposing with respect to the housing finance market and
how stable it is? Is that an analysis that you all have done?

Ms. KRANINGER. I could tell you that is a little out of our purview
on this. But at the same time, we are absolutely looking at what
market impacts there would be from various options in this space,
and we have taken in a lot of comments on what the market im-
pacts would be.

We do talk to the prudential regulators, at least in terms of, to
your point, safety and soundness issues that affect those institu-
tions that they regulate. That is from that standpoint, it is part of
the consideration.

Mr. GONZALEZ OF OHIO. Okay. So it’s fair to say it is more done
in consultation with the prudential regulators, but not an expertise
that is in the CFPB?

Ms. KRANINGER. That is fair.

Mr. GoNzALEZ OF OHIO. Yes. I think, frankly, that is a concern
for me. Because you are going to ultimately make that decision
with input, right? And I am sure it will be done thoughtfully. But
again, those implications are pretty substantial. And so to not have
that expertise in-house actively thinking through those implica-
tions, I think is something we, frankly, as a committee should be
thinking about.

Next question, what analysis, if any, have you done with respect
to what the proposed rule shift will mean for low- and moderate-
income borrowers and the availability of credit?

Ms. KRANINGER. Yes. That is the heart of the matter, and I will
say that there has been a lot of discussion around congressional in-
tent, frankly, with respect to Title XIV and the Dodd-Frank Act
and what ability to repay would mean or could mean with respect
to that. And so that is also my concern around just allowing quali-
fied mortgages to revert to 43 percent debt-to-income ratio to par-
ticularly around Appendix Q requirements today as to how you cal-
culate that.

Mr. GONZALEZ OF OHIO. Got it.

Ms. KRANINGER. That is a lot of things to unpack in this space,
but we are certainly looking at that. But the law is first and fore-
most, and remaining true to those requirements in Title XIV is
where we are starting.

Mr. GONZALEZ OF OHIO. Thank you.

I want to shift to alternative data with respect to Al machine
learning and, again, extending credit to folks who currently have
a lot of difficulty accessing the credit markets. As you think
through that issue, the alternative data machine learning issue,
what expertise currently exists inside the CFPB on machine learn-
ing technology specifically?

Do you have experts on machine learning on staff? How are you
going about analyzing these?

Ms. KRANINGER. I personally have spent a decent amount of time
on this issue in my Federal career. I would posit that there aren’t
many experts in the U.S. Government on machine learning and
how it works. But I would say that we do have a number of people
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who at least understand it, and we are looking at, again, the impli-
cations or what other capabilities we should grow to even get a
deeper understanding.

Mr. GoNzALEZ OF OHIO. Okay. So would you judge the capacity
at CFPB to be adequate in this regard? It is not a “gotcha” ques-
tion. I am sincerely interested.

Ms. KRANINGER. No, I would say, it is always something we have
to keep an eye on. I do have some folks in our T&I area, the TIO’s
area that have a decent understanding of it.

Mr. GoNzZALEZ OF OHIO. Okay. Great. Because I think certainly
as the economy evolves, I think it has become a bigger part of lend-
ing decisions. I think it is incumbent upon all of us to make sure
that we have that expertise in Government, or at least have access
to it.

Ms. KRANINGER. Yes.

Mr. GONZALEZ OF OHIO. It doesn’t necessarily have to be in-
house, right? But it certainly needs to be considered.

And then with my final 30 seconds, I want to encourage you on
all the things you are doing with respect to financial education. I
think the best form of consumer protection is education and train-
ing and making sure that people can protect themselves and are
self-sufficient in that regard. And I know you are doing a lot of
work on it. I know others on this committee on both sides of the
aisle are committed to it.

And I just encourage you and thank you for all that work. And
with that, I will yield back.

Chairwoman WATERS. Thank you.

The gentlewoman from Massachusetts, Ms. Pressley, is recog-
nized for 5 minutes.

Ms. PRESSLEY. Thank you, Chairwoman Waters, for your contin-
ued commitment to oversight and diligent consumer protection.

Director Kraninger, just in the interest of time, if you could an-
swer as many of these questions with a yes or a no, I would appre-
ciate it. I am hoping just for a simple yes or no.

Do you think that choosing to attend a Historically Black College
or University (HBCU), should mean paying more on a mortgage, a
credit card, or any other type of loan?

Ms. KRANINGER. No, not in and of itself.

Ms. PRESSLEY. Okay. And so what I am getting at and the issue
that I have here, and I am still not sure I really understand that
question because you sort of—

Ms. KRANINGER. Well, you are telling me attendance

Ms. PRESSLEY. Well, you touched on it.

Ms. KRANINGER. Attendance at an HBCU. So, again, I don’t
know.

Ms. PRESSLEY. Yes. Do you think that choosing to attend an
HBCU should mean paying more on a mortgage, credit card, or any
other type of loan? Yes or no?

Ms. KRANINGER. And I said, no, not in and of itself as one factor.
It is not a factor in the process.

Ms. PRESSLEY. I have data that challenges that which you assert.
The issue I have, Director, is that Upstart, a lending company that
your agency effectively re-endorsed through a no-action letter in
2019, says on their own website that this is exactly what is hap-
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pening to students who choose to attend a Historically Black Col-
lege or University.

According to research out this week of the Student Borrower Pro-
tection Center, an HBCU graduate is identical in every way to a
graduate of a non-minority-serving institution, and yet they wind
up paying more for their loans. So, no amount of access to credit
makes that okay.

I ask for unanimous consent to submit for the record the Student
Borrower Protection Center’s report entitled, “Educational Red-
lining.”

Chairwoman WATERS. Without objection, it is so ordered.

Ms. PRESSLEY. Thank you, Madam Chairwoman.

The Center created several hypothetical applicant profiles to test
various credit scoring algorithms. One case found that controlling
for all factors, a 24-year-old applying to refinance a $30,000 loan
with Upstart would pay very different amounts depending on
where they went to school.

Director, have you seen this report?

Ms. KRANINGER. I am aware of it. I have not yet read it. I can
tell you that disparities in African-American lending is something
that is of great interest to me. Congressman Clay departed, but he
and Congressman Cleaver at the last hearing actually alerted me
to one particular study that found that there is an inexplicable 11
percent disparity there. And that is something that I have already
asked our Office of Research to dig into.

We will take this one into account, too, as we look at this.

Ms. PrRESSLEY. I hope you will read this article specifically from
the Student Borrower Protection Center on educational redlining.
Until you have read it, I will just share with you, can you guess
how much more this borrower in the hypothetical scenario that I
offered a moment ago, would pay if she was a Howard graduate
versus a graduate of NYU?

Ms. KRANINGER. I can’t possibly—

Ms. PRESSLEY. Okay. She would pay nearly $3,500 more over 5
years. The Howard grad would also be slammed with $729 in origi-
nation fees that her NYU counterpart wouldn’t. Do you agree that
this is problematic?

Ms. KRANINGER. Again, as a factor in and of itself, if I could pull
this as part of what we need to do—

Ms. PRESSLEY. Yes or no, on its face, based on what I'm sharing,
do you agree that is problematic? It is really simple.

Ms. KRANINGER. I agree it is problematic. It is something that we
need to understand.

Ms. PRESSLEY. So given these findings, are you willing to rescind
your agency’s no-action letter allowing Upstart to use educational
criteria in their underwriting algorithm that they are also licensing
out?

Ms. KRANINGER. I can tell you that they can explain with respect
to what is happening there as to—

Ms. PRESSLEY. Director Kraninger, are you willing to rescind
your agency’s no-action letter?

Ms. KRANINGER. No. And I can tell you why, what we are trying
to do.
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Ms. PRESSLEY. Moving on, the report also found that Wells Fargo
continues to disappoint when it comes to equitable treatment of
customers. I want to note to proponents of community college and
vocational schools on both sides of the aisle that the pattern of
more favorable payment terms extends to graduates of 4-year uni-
versities as well.

Specifically, a community college borrower would pay over $1,130
more on a $10,000 loan than a student with the exact credit profile
in a Bachelor degree’s program. So, yes or no, do you agree bor-
rowers should have protection against this type of discrimination?

Ms. KRANINGER. Congresswoman, I have already stipulated to
you that we want to understand precisely what is happening in
some of these studies—

Ms. PRESSLEY. Yes or no, do you agree?

Ms. KRANINGER. —and have pledged to—

Ms. PRESSLEY. On its face, this is very simple. Do you agree bor-
rowers should have—

Ms. KRANINGER. None of it is very simple.

Ms. PRESSLEY. This is simple.

Ms. KRANINGER. These are complex—

Ms. PRESSLEY. Should borrowers have protections against dis-
crimination?

Ms. KRANINGER. Yes.

Ms. PRESSLEY. They are being treated differently based upon—

Ms. KRANINGER. Consumers do have protections against discrimi-
nation.

Ms. PRESSLEY. —attending a community college or a 4-year col-
lege or a Historically Black College or University. The actions of
your agency thus far don’t suggest you actually do agree.

Thank you, Madam Chairwoman.

Chairwoman WATERS. The gentlewoman’s time has expired. The
witness is requested to provide an answer in writing for the record.

The gentleman from Illinois, Mr. Garcia, is recognized for 5 min-
utes.

Mr. GArciA OF ILLINOIS. Thank you, Madam Chairwoman, and
thank you, Director Kraninger, for being here again.

Over the past several weeks, we have focused a lot in this com-
mittee on the Community Reinvestment Act, the CRA. I am con-
cerned that the recent proposal advanced by the FDIC and the
OCC weakens the CRA objective of supporting investment in low-
and moderate-income communities. FDIC Director Marty
Gruenberg dissented from the proposal, as you know, warning that
it would “fundamentally undermine” the CRA by relying on a sin-
gle metric that does not take into account the quality and character
of the bank’s activities and its responsiveness to local needs.

As a member of the FDIC board, you voted to advance Comp-
troller Otting’s proposal. Why did you vote for it, briefly?

Ms. KRANINGER. I could tell you, Congressman, that precisely the
opposite is the intent. The intent is to drive greater transparency
and clarity over those investments and to drive greater invest-
ments, including with hard metrics.

But it is a proposal, and so I voted to have a proposal published
for comment, and we welcome those comments.
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Mr. GARcIA OF ILLINOIS. Well, I am disappointed, I must tell you,
because Chicago is the birthplace of the CRA, and I have worked
on community reinvestment for years as an urban planner. As a
rélﬁger of fact, I knew Gale Cincotta, who was a champion of the

We should not be moving forward with a proposed rule that al-
lows banks to pass their CRA exams with a handful of flashy high-
dollar investments. One way that we could strengthen rather than
weaken the CRA is by informing examiners with a richer set of
data about small business lending.

On that subject, I asked you a question last year about the
CFPPB’s implementation of Section 1071 of Dodd-Frank, which re-
quires financial institutions to compile and report information to
the CFPB about credit applications made by women-owned, minor-
ity-owned, and small businesses. You told me then that you were
committed to implementation of that section following a symposium
series on that topic.

Can you please provide me with an update?

Ms. KRANINGER. Yes, Congressman. We had the symposium. We
covered a lot of the very challenging issues in how to implement
this effectively. And we are currently pulling together the proposal
for small business impact, and that is the SBREFA process. We
have said that we would issue something by the fall that will
launch that SBREFA process, which is the next required step to-
wards rulemaking.

Mr. GARCIA OF ILLINOIS. So, September?

Ms. KRANINGER. By fall, yes.

Mr. GARcIA OF ILLINOIS. Would you commit to developing a rule-
making on Section 1071 that adheres to the intent of the Dodd-
Frank Act?

Ms. KRANINGER. Yes, Congressman.

Mr. GARrcia oF ILLINOIS. Okay. I appreciate that the Consumer
Bureau released some data in January showing some general
trends about small business data since the Great Recession. But
that is not what the law mandated. When will Section 1071 be im-
plemented, per the law? And I like the report, but that is not what
the law requires.

So in September or so, we will see that?

Ms. KRANINGER. You will see the first proposal in the fall, yes.

Mr. GARcIA OF ILLINOIS. When you were before this committee
last year, I also asked you about the problems of student debt, an
enormous constraint that is affecting our entire economy. The stu-
dent debt crisis affects young people all over this country. It dis-
proportionately affects people in working class communities and of
color, like the ones that I represent. We can’t address issues like
this if we don’t have good, reliable data to inform us about the
problem.

Last March, I asked you if you intended to reinstate the MOUs
that Director Cordray established with the Department of Edu-
cation, and you said you would. I was initially pleased to learn that
a new MOU between the board and the Department of Education
was recently announced. However, when I looked into the details,
I was disappointed to find that the new agreement is limited.

So, what can we expect?
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Ms. KRANINGER. The new agreement does address complaints, in-
formation sharing, and frankly is even more robust than the last
one in terms of our ability to support programmatic changes and
considerations by the Department of Education.

The second MOU, with respect to how we are going to supervise
or oversee the larger participants in the Federal student loan
space, that MOU is not yet concluded, but we have an agreement
with Education. We are going to send some detailees over, and we
are going to design a program to work on together.

Mr. GARcCIA OF ILLINOIS. Will it approximate the Cordray MOU?

Ms. KRANINGER. I believe it is going to be better because we are
going to go into these institutions together.

Mr. GARcIA OF ILLINOIS. Thank you so much.

Thank you, Madam Chairwoman. I yield back.

Chairwoman WATERS. Thank you.

The gentlewoman from Virginia, Ms. Wexton, is recognized for 5
minutes.

Ms. WEXTON. Thank you, Madam Chairwoman.

And thank you, Director Kraninger, for joining us again. It is
great to see you, as always.

I do want to talk a little bit more about these MOUs with the
Department of Education, and I want to go back to kind of just
clarify the timeline of everything because between, I guess, Janu-
ary of 2014 and August of 2017, the CFPB and the Department of
Education were working under these two Memoranda of Under-
standing. Is that correct?

Ms. KRANINGER. I don’t know precisely when they were signed,
but I stipulate you have a date in front of you. So, I will say yes.

Ms. WEXTON. It sounds about right?

Ms. KRANINGER. Yes.

Ms. WEXTON. Okay, good. And there were two of them. One of
them was the sharing MOU, and the other was the supervisory and
oversight MOU. Correct?

Ms. KRANINGER. Yes.

Ms. WEXTON. But then those were terminated on or about Au-
gust 31, 2017. Correct?

Ms. KRANINGER. Yes.

Ms. WEXTON. Okay. Now that predates your time at the CFPB,
right?

Ms. KRANINGER. Yes.

Ms. WEXTON. Okay. The Department of Education, in its letter,
said that the CFPB is using the Department’s data to expand its
jurisdiction into areas that Congress never envisioned. Do you
agree that they were doing that?

Ms. KRANINGER. I am not going to talk about what the Secretary
thought or didn’t think. I can tell you—

Ms. WEXTON. No, no. 'm sorry. I was asking if you agreed that
the CFPB was expanding into areas that it shouldn’t have?

Ms. KRANINGER. One thing that hasn’t come out clearly is that
the Dodd-Frank Act very specifically talks about the CFPB’s role
in private education loans. Now, the CFPB has the ability to ex-
pand supervision by rulemaking, so we expanded into larger par-
ticipants in the Federal student loans.
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Ms. WEXTON. But Dodd-Frank also requires the Bureau, in Title
X, to implement and, where applicable, enforce Federal consumer
law, does it not?

Ms. KRANINGER. Yes. But we are talking specifically about super-
vision and the ability to examine entities, which does have a lot of
different requirements in the Act. We did issue a rulemaking, and
we actually have the authority to examine larger participants in
the Federal student loan space. And that is precisely the issue
around which there is conversation.

Ms. WEXTON. And you have the authority to examine them. Do
you have the authority to open supervisory events?

Ms. KRANINGER. That is the same thing. Yes.

Ms. WEXTON. Okay, just checking.

Ms. KRANINGER. Yes, sure.

Ms. WEXTON. So, okay, very good. Now in their 2017 letter termi-
nating the agreement, the Department of Education made it pretty
clear that they took exception to the CFPB unilaterally expanding
its oversight role to include the Department’s contracted Federal
student loan servicers. The Department has full oversight responsi-
bility for Federal student loans.

Do you agree that is still the case?

Ms. KRANINGER. They have their own authorities. We do have
the authority and responsibility, which is precisely the one that we
are finalizing an agreement around, to supervise the larger partici-
pants in the Federal student loan space. And I know that is the
heart of the concern that is in that letter, but we are working
through how we can do that together.

Ms. WEXTON. But from October 2017 to now, you have not had
that kind of clarity, right?

Ms. KRANINGER. We continue to enforce in this space. We con-
tinue to engage in education. We continue to deal with complaints
in this space. But, yes, there was a lack of clarity around the su-
pervisory responsibilities that we have now since clarified, and we
are jointly—

Ms. WEXTON. But if you have no Memorandum of Understanding
that sets forth the supervisory obligations between the CFPB and
the Department of Education, how could you enforce under that
scheme?

Ms. KRANINGER. The MOU is specifically around examination,
not around enforcement. We have ongoing litigation in this space.
But what I very much want to get to is an agreement around su-
pervision.

We are going to detail some folks—

Ms. WEXTON. I know, based on your previous answers, that there
is no real timeline for that, and you are working on it and all that
kind of stuff. And I know you will come before us again, and so
maybe we will get some more information in the future.

But I want to talk about some of the answers that you gave
about specific events in your previous testimony in writing after
our event. How many fair lending supervisory events did the Con-
sumer Bureau open in Fiscal Year 2019? And you answered 24 fair
lending supervisory events out of 131 total events.

Question 14. How many supervisory events did the Consumer
Bureau open in Fiscal Year 2019 against student loan servicers?
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The answer was the information requested constitutes confidential
supervisory information. What is confidential about that?

Ms. KRANINGER. I have been round and round with my staff
about this. There is a desire for transparency. There is a desire to
protect confidential information. The Bureau in the past—

I'm sorry, Madam Chairwoman. If I could finish, it would be in-
credibly helpful.

Chairwoman WATERS. Does the gentlewoman request an addi-
tional minute?

Ms. WEXTON. May she answer the question?

Chairwoman WATERS. Yes, please, answer. You may answer.

Ms. KRANINGER. The only supervisory event numbers that the
Bureau has ever released in the past are the total number and the
numbers for fair lending. We have not provided any numbers for
any other type of exam, and that is something I am looking at.

Chairwoman WATERS. The gentlewoman’s time has expired. The
witness is requested to provide an answer in writing for the record.

Thank you.

I would like to thank Director Kraninger for her time today.

The Chair notes that some Members may have additional ques-
tions for this witness, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to this witness
and to place her responses in the record. Also, without objection,
Members will have 5 legislative days to submit extraneous mate-
rials to the Chair for inclusion in the record.

This hearing is adjourned.

[Whereupon, at 1:30 p.m., the hearing was adjourned.]
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Written Testimony
Kathleen L. Kraninger, Director, Consumer Financial Protection Bureau
Before the House Committee on Financial Services
February 6, 2020

Chairwoman Waters, Ranking Member McHenry, and distinguished Members of the Committee,
thank you for the opportunity to present the Consumer Financial Protection Bureau’s (Bureau’s)
most recent Semi-Annual Report to Congress,

Today, [ am happy to present the Bureau’s Fall 2019 Semi-Annual Report (April 1, 2019, to
September 30, 2019) te Congress and the American people in fulfillment of our statutory
responsibility and commitment to accountability and transparency. My testimony is intended to
highlight the contents of this Semi-Annual Report (Report).

Since I last appeared before the Committee, I had the pleasure of marking my first year at the
Bureau. It is an honor and privilege to serve and protect American consumers. In this last year,
the Bureau greatly enhanced consumer protection by more effectively and comprehensively
utilizing the agency's resources to meet our mission. I remain committed to strengthening the
Bureau’s ability to use all of the tools provided by the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act), and I have established and communicated clear
priorities to Bureau staff for our work using the authorities provided by the Dodd-Frank Act to
protect consumers.

Through continued, robust engagement with all stakeholders, I remain resolved that the most
productive use of Bureau resources is the prevention of harm to consumers in concert with our
many partners. Empowering consumers to protect and further their own interests is where our
efforts begin. The Bureau’s mission, as you are aware, is to ensure access to fair, transparent,
and competitive markets for consumers, and we are committed to executing the mission through:

» Empowering Consumers and Tuming Financial Education into Action,

o Ensuring Clear Rules of the Road,

s Ensuring a Culture of Compliance, and

* Holding Bad Actors to Account and Deterrence through Enforcement.
Preventing harm to consumers, I believe, is the most effective, efficient way to carry out our
mission of ensuring consumer access to a fair, transparent and competitive market. To me,
prevention of harm comes through helping consumers gather financial know-how, fostering a

culture of industry compliance where consumers know their rights and industry knows their
responsibilities and limitations, and maintaining a back stop of enforcement.
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Empowering Consumers and Turning Financial Education into Action

As I have said before, the Bureau cannot be everywhere, with everyone, at every transaction
nor should it try to be. Therefore, empowering consumers to help themselves, protect their own
interests, and choose the financial products and services that best fit their needs is essential to
preventing consumer harm and building financial well-being.

During the previous year, the Bureau has put thought into action and made strides in consumer
education. The Bureau launched the Start Small, Save Up initiative to encourage consumers to
build emergency savings and increase opportunities for more consumers to save; published

two Your Money, Your Goals booklets on strategies to increase savings and ways to build and
manage credit; launched the CFPB Savings Boot Camp, a multi-week email course that provides
the foundation consumers need to start saving; distributed more than 6 million financial
education publications and provided answers to common questions on money topics to more than
5.5 million web users of 4skCFPB and other on-line educational tools; launched ready-to-use
classroom activities for middle and high school teachers; distributed more than

2 million educational materials to help consumers and caregivers make informed financial
decisions, and to better identify and prevent elder financial exploitation; provided over 200,000
financial education brochures to military consumers; educated more than 17,500 military
consumers on financial products and services; expanded the financial education

tool Misadventures in Money Management to active-duty servicemembers; and continued
scholarship and research on how financial education can contribute to financial well-being.

The Bureau also published a number of reports, including an annual report on the Bureau’s tax
time savings initiative; four reports to share promising and prudent practices to help child
savings programs increase opportunities for more low-income and low-wealth families to save
for their children’s post-secondary education; a state-by-state report on financial well-being
using the data collected in a 2018 national survey by the FINRA Investor Education Foundation;
elder financial exploitation reports, such as Issues and Trends Based on Suspicious Activity
Reports (from financial institutions); an annual Private Education Loan Ombudsman report,
covering two years of data including approximately 20,600 complaints related to private or
federal student loans; and a report on mortgage issues specifically related to servicemembers and
veterans, The Bureau also published nearly 80 consumer facing blogs to help consumers gain
knowledge and better understand a wide spectrum of financial subjects, including mortgage
closing scams, debt collection (including tips for resolution), a list of specialty credit reporting
companies, and new protections for servicemembers.

In addition, the Bureau offered training to assist librarians at more than 2,700 libraries registered
to receive information that can help make their libraries a “go-to" financial education resource in
the community. The Bureau facilitated the training of more than 4,000 frontline staff in social
services organizations working directly with lower-income consumers, providing information
and action steps in money management that can be shared with the people they serve through the
Your Money, Your Goals program. The Bureau also facilitated five convenings to establish and
enhance Elder Fraud Prevention and Response Networks supporting nearly 1.6 million older
Americans.
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Looking forward, the Bureau continues to refresh content and create new educational materials
for use by students and those who help them, including creating Paying for College: Your
Jfinancial path to graduation, a new web tool to help students evaluate financial aid offers, which
1 will discuss ift more detail later in my testimony.

In addition to our educational work, the Bureau also directly engages with consumers through
our consumer complaint program. During the period October 1, 2018, through September 30,
2019, the Bureau received approximately 342,500 consumer complaints.! This is approximately
a seven percent increase from the prior reporting period.> When consumers submit complaints,
the Bureau’s complaint form prompts them to select the consumer financial product or service
with which they have a problem as well as the type of problem they are having with that product
or service. The Bureau uses these consumer selections to group the financial products and
services about which consumers complain to the Bureau for public reports. Credit or consumer
reporting, debt collection, credit card, mortgage, and checking or savings accounts are the most-
complained-about consumer financial products and services.

Complaints, along with other inputs, give us insight into people’s experiences in the marketplace
that we analyze and use to improve our mission execution. The analysis helps us regulate
consumer financial products and services under existing Federal consumer financial laws,
enforce those laws judiciously, and educate and empower consumers to make informed financial
decisions. The Bureau also publishes complaint data and reports en complaint trends annually in
Consumer Response’s Annual Report to Congress.?

Ensuring Clear Rules of the Road

Another tool for preventing consumer harm is rulemaking and guidance — articulating clear rules
of the road for those we regulate. Rules that promote competition, increase transparency, and
preserve fair markets for financial products and services. The Fall 2019 Semi-Annual Report
includes information on significant rules and orders adopted by the Bureau, as well as other
significant initiatives conducted by the Bureau, during the preceding year. In addition, the Fall
2019 Semi-Annual Report includes a plan for rules, orders, and other initiatives we expect to
undertake during the upcoming period. [ would like to highlight just a few of our activities in
this space.

' All data are through September 30, 2019. This analysis excludes multiple complaints submitted by a given
consumer on the same issue and whistleblower tips. The Bureau does not verify all the facts alieged in complaints,
but takes steps to confirm a commercial relationship between the cc and the company. For more
information on our complaml process refer to the Bureau's website at
https:{/www.cc finance.gov T

* The prior reporting period, April 1, 2018, to Mm:h 3l 2019, reported 321,200 consumer complaints, See
Ci Fin. Prot. B , Semi-Annual Report Spring 2019 (Oct, 2019), available at
https://files.consumerfinance.govs f’documents/cfpb_semi-annual-report-to-congress_spring-2019.pdf.

} me Qctober 1, 2018, to September 30, 2019, the Bureau published complaint snapshot reports about
serv bers and mortgages, and the Office of Servicemember Affairs” Annual Report. The Bureau also
publishes the Consumer Response Annual chort, which prowdcs a more dclaxlcd analysis of compiaints, These
reports can be viewed at hitps:///www.c £ TEPOriS.
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Proposed and Final Rules: Payday, Vehicle Title, and Certain High-Cost Installment Loans. In
February 2019, the Bureau released Notices of Proposed Rulemaking (NPRM) on the 2017
Payday, Vehicle Title, and Certain High-Cost Installment Loans Final Rule (2017 Final Rule) to
delay the compliance date and to rescind requirements that lenders make certain underwriting
determinations before issuing payday, single-payment vehicle title, and longer-term balloon
payment loans.? In June 2019, the Bureau released a final rule: Payday, Vehicle Title, and
Certain High-Cost Installment Loans; Delay of Compliance Date; Correcting Amendments,’ to
delay the August 19, 2019 compliance date for the mandatory underwriting provisions of the
regulation promulgated by the 2017 Final Rule. Compliance with these provisions of the 2017
Final Rule is delayed by 15 months, to November 19, 2020. The comment period on the
reconsideration proposal closed on May 15, 2019. The Bureau is evaluating the comments,
weighing the evidence, and will make its decision on the remaining proposal in accordance with
applicable legal requirements, including the Administrative Procedure Act (APA).

Advance Notice of Proposed Rulemaking: Residential Property Assessed Clean Energy.t

Section 307 of the Economic Growth, Regulatory Relief, and Consumer Protection Act
(EGRRCPA} amends the Truth in Lending Act (TILA) to mandate that the Bureau prescribe
certain regulations relating to “Property Assessed Clean Energy” (PACE) financing. In March
2019, the Bureau issued an Advance Notice of Proposed Rulemaking (ANPR) on PACE
financing to facilitate the Bureau’s rulemaking process. As defined in EGRRCPA Section 307,
PACE financing results in a tax assessment on a consumer’s real property and covers the costs of
home improvements. The required regulations must carry out the purposes of TILA’s ability-to-
repay (ATR) requirements, currently in place for residential mortgage loans, with respect to
PACE financing, and apply TILA’s general civil liability provision for violations of the ATR
requirements the Bureau will prescribe for PACE financing. The EGRRCPA directs that such
requirements account for the unique nature of PACE financing. The comment period on the
ANPR closed on May 7, 2019. As we continue policy development for the NPRM, the Bureau is
evaluating the ANPR comments, continuing to engage stakeholders, and collecting quantitative
data on the effect of PACE financing on consumers’ financial outcomes.

Request for Information: Remittances.” In April 2019, the Bureau issued a Request for
Information seeking input on two aspects of the Bureau’s Remittance Rule (Rule). First, the
Bureau asked for information to determine whether to propose changes to the impending
expiration this July of a temporary exception in the Electronic Fund Transfer Act (EFTA), which
permits insured depository institutions and credit unions to estimate the amount of currency that
will be received by the designated recipient of a remittance transfer under certain circumstances.

4 See hips:#www.consumerfinance.gov/palicy-compliance/notice-opportunities-comment/archive-closed/payday-
vehicle-title-and-certain-high-cost-installment-loans/ and htlps frarww.consumerfinance, gov/pohcy—
compliance/notice-opportunities-comment/archive-closed/payday-vehicle-title-and-certain-high
loans-delay-compliance-date?.

5 See https:ffwww.consumerfinance. govlpolxcy~compl;ameirulcmakmglf nal-mless‘paydaywchlclc»mIe-and-

certain-high-cost-install ! lay- dat g
6 See https:iiwww, ccnsumerﬁnance govapohcy~comp iancefrulemaking/rules-under .1. lop fadvance-notice-
d-rul idential-property lean ing/.

7 See https./lwww consumerfinance., gov/pol1cy-comphanceinouce-oppormmncs -comment/archive-closed/request-
room/cfpb-issues-request-information-remittance-rule?,
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Second, the Bureau asked for information on a safe harbor threshold in the Rule that helps to
determine whether a person is providing remittances in the normal course of its business.
Although outside of the reporting period, it is worth noting that in December 2019, the Bureau
issued a NPRM which, if finalized, would allow insured depository institutions and credit unions
to continue to provide estimates for certain fees and exchange rate information included on
disclosures under certain conditions.® In addition, the Bureau proposed to increase the safe
harbor threshold that helps to determine whether a company makes remittance transfers in the
normal course of its business and is subject to the Rule. If finalized, the increased safe harbor
threshold would reduce burden on additional providers that send a relatively small number of
remittances. The comment period on this NPRM closed on January 21, 2020. The Bureau is
evaluating the approximately 100 comments received and is weighing the evidence.

Proposed Rule: Debt Collection Practices (Regulation F).° In May 2019, the Bureau issued the
first NPRM to implement the requirements and prohibitions applicable to debt collectors under
the Fair Debt Collection Practices Act (FDCPA) since it was passed in 1977. The proposal is
intended to provide consumers with clear protections against harassment by debt collectors and
straightforward options to address or dispute debts. Among other things, the NPRM would set
clear, bright-line limits on the number of calls debt collectors may place to reach consumers on a
weekly basis; clarify how collectors may communicate lawfully using technologies, such as
voicemails, emails and text messages, that have developed since the FDCPA’s passage in 1977,
and require collectors to provide additional information to consumers to help them identify debts
and respond to collection attempts. The comment pericd on this proposal closed on September
18, 2019. The Bureau is evaluating the comments, weighing the evidence, and will make its
decision in accordance with applicable legal requirements, including the APA.

Advance Notice of Proposed Rulemaking: Home Mortgage Disclosure Act (HMDA).'® In May
2019, the Bureau issued an ANPR seeking information to determine whether to propose changes
to the data points that the Bureaw’s 2015 HMDA rule added to Regulation C or revised to require
additional information. Additionally, the Bureau solicited comments relating to the requirement
that institutions report certain business- or commercial-purpose transactions under Regulation C.
The ANPR sought information regarding the costs and benefits of these data points and reporting
requirements. The comment period on the ANPR closed on October 15, 2019. The Bureau is
evaluating the comments, weighing the evidence, and developing a NPRM.

Notice of Proposed Rulemaking: Home Mortgage Disclosure Act (HMDA). In May 2019, the
Bureau issued an NPRM proposing to amend Regulation C to increase the threshold for reporting
data about closed-end mortgage loans to either 50 or 100 closed-end mortgage loans. The NPRM
would also extend for two years the temporary threshold of 500 open-end lines of credit for
reporting data about open-end lines of credit and then set the threshold at 200 open-end lines of
credit on January 1, 2022. The NPRM would also incorporate into Regulation C the

* See hitps://www.consumerfinance.govipolicy-compliance/notice-opportunities-comment/archive-
closed/remittance-transfers-under-electronic-fund-transfer-act-regulation-e*.

* See https://www.consumerfinance.govipolicy-compliance/notice-opportunities-comment/archive-closed/debt-
collection-practices-regulation- £,

¥ See hitps:/fwww.consumerfinance.gov/policy-compliance/notice-opportunities- farchive-closed/home-
mortgage-disclosure-regulation-c-data-points-and-coveragy ion nt-period/,
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interpretations and procedures from the interpretive and procedural rule that the Bureau issued
on August 31, 2018, and implement further Section 104(a) of the EGRRCPA. As noted below,
the Bureau finalized certain aspects of this NPRM in a final rule in October 2019 and indicated
that it anticipates issuing a separate final rule in 2020 addressing the NPRM's proposed changes
to the permanent thresholds.

Advance Notice of Proposed Rulemaking: Ability-to-Repay and Qualified Mortgages."! In July
2019, the Bureau issued an ANPR asking for information relating to the expiration of a proviston
of the temporary Government-Sponsored Entities (GSE) provision of the Bureau’s Ability-to-
Repay and Qualified Mortgage Rule. Under that provision, mortgages which are eligible for
purchase or guarantee by one of the GSEs and which satisfy certain statutory criteria relating
primarily to features of the mortgage are generally deemed to be Qualified Mortgages (QMs).
This provision is scheduled to expire in January 2021 and the Bureau’s ANPR sought
information to determine whether to propose changes in the general definition of QM
considering that expiration. After reviewing comments submitted in response to the Bureau’s
ANPR, the Bureau has decided to propose an amendment to the Rule which would move away
from adopting a Debt-to-Income threshold for such loans and instead include an alternative, such
as a pricing threshold (i.e., the difference between the loan’s annual percentage rate and the
average prime offer rate for a comparable transaction). The Bureau also expects to propose to
extend the expiration of the GSE Patch for a short period until the effective date of the proposed
alternative or until one or more of the GSEs exits conservatorship, whichever comes first. To
this end, the Bureau is working diligently to issue, no later than May 2020, a NPRM seeking
comment on these possible amendments.

Although also outside of the reporting period, the Bureau recently took several notable steps in
our ongoing rulemaking activity.

Final Rule: Home Mortgage Disclosure (Regulation C) ~ 2019 Final Rule,"* In October 2019,
the Bureau issued a final rule amending Regulation C to adjust the threshold for reporting data
about open-end lines of credit by extending to January 1, 2022, the current temporary threshold
of 500 open-end lines of credit. The October 2019 final rule also incorporates into Regulation C
the interpretations and procedures from the interpretive and procedural rule that the Bureau
issued on August 31, 2018, and implements further Section 104(a) of the EGRRCPA.

TILA-RESPA Integration Disclosure Rule (TRID) Assessment."* In November 2019, the Bureau
issued a Request for Information seeking public input to inform the Bureau’s assessment of the
TRID Rule, including the effectiveness of the rule in meeting the purposes and objectives of title
X of the Dodd-Frank Act and the specific goals stated by the Bureau. The Bureau will conduct
industry surveys as part of the assessment. The assessment, which is being conducted pursuant
to Section 1022(d) of the Dodd-Frank Act, will be completed in Fall 2020,

-

i See htips:ifwww. govipolicy-compliance/notice-opportunities-comment/archive-closed/qualified-
mortgage-definition-under-truth-lending-act-regulation-2/.

B See hitps://www.consumerfinance.gov/policy-compliance/rulemaking/final-rules/home-morigage-disclosure-
regulation-c-2019-final-rule/.

'3 See hitps:/fwww.c fi govipolicy-compliance/notice-opportunities-c farchive-closed/req
for-information-regarding-tila-respa-integrated-disclosures-rule-assessmenv/.
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Ensuring a Culture of Compliance

Another tool for the prevention of harm is the Bureau’s supervision authority, which can keep
violations of laws and regulations from happening in the first place. Supervision is the heart of
this agency — something underscored by the percentage of our personnel and resources dedicated
to conducting exams. | am focused on ensuring we use this tool as effectively and efficiently as
possible, and that we apply it in a consistent way. Heading trouble off at the pass may not grab
big headlines, but it will prevent a lot of headaches for consumers and industry.

During the period covered by the Fall 2019 Semi-Annual Report, the Bureau published two
issues of Supervisory Highlights: Winter 2019, covering supervisory findings in the areas of
automobile loan servicing, deposits, mortgage servicing, and remittances,' and Summer 20189,
covering supervisory findings in the areas of automobile loan origination, credit card account
management, debt collection, furnishing, and mortgage origination.'® Although outside the
reporting period, the Bureau recently released a special edition of Supervisory Highlights
covering supervisory findings in the consumer reporting area.'® The Bureau has also issued
numerous supervisory guidance documents and bulletins as described in the Semi-Annual
Report.

In addition, the Bureau’s Fair Lending Supervision program assesses compliance with Federal
fair lending consumer financial laws and regulations at banks and nonbanks over which the
Bureau has supervisory autherity. As a result of the Bureau’s efforts o fulfill its fair lending
mission in this reporting period, the Bureau’s Fair Lending Supervision program initiated 16
supervisory events at financial services institutions under the Bureau’s jurisdiction to determine
compliance with federal laws intended to ensure the fair, equitable, and nondiscriminatory access
to credit for both individuals and communities, including the Equal Credit Opportunity Act
(ECOA) and HMDA. In the current reporting period, the Bureau initiated 16 supervisory events,
which is six more than the 10 fair lending supervisory events initiated during the prior reporting
period. In the current reporting period, the Bureau issued more matters requiring attention
{MRAs) or memoranda of understanding (MOUs) than in the prior period. MRAs and MOUs
direct entities to take corrective actions and are monitored by the Bureau through follow-up
supervisory events.

Holding Bad Actors to Account and Deterrence through Enforcement

Education, rulemaking, and supervision alone won’t prevent every violation. A purposeful
enforcement regime can foster compliance, deter unlawful conduct, help prevent consumer harm,
and right wrongs. Public, decisive action against wrongdoers sends a clear message to the
marketplace - one that should deter unlawful behavior and support a level playing field - all
while reaching a just outcome for harmed consumers. However, I am also committed to
ensuring that we move as expeditiously as possible to resolve enforcement matters, whether
through public action or a determination that a particular investigation should be closed.

" Winter 2019, https:/files.consumerfinance.gov/fdocuments/cpb_supervisory-highlights_issue-18_032019.pdf.
'S Summer 2019, https:#files.consumerfinance.gov/f'documentsicfpb_supervisory-highlights_issue-19_092019.pdf.
15 Fall 2019, hitps:/files.c i gov/fdocumentsicipb_supervisory-highlights_issue-20_122019.pdf.
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During the period covered by the Fall 2019 Semi-Annual Report, the Bureau brought numerous
public enforcement actions for violations of Federal consumer financial law.

These activities included proceedings against a debt collection company and its owner for
violations of the Consumer Financial Protection Act (CFPA), Fair Credit Reporting Act (FCRA),
Regulation V, and Fair Debt Collection Practices Act (FDCPA);! proceedings against a
foreclosure relief services company, its CEO, and its auditor, for engaging in deceptive and
abusive acts and practices and charging unlawful advance fees in connection with the marketing
and sale of financial advisory and mortgage assistance relief services to consumers;'® an action
against a debt-collection company for violating the FDCPA and CFPA;'? an action against a
remittance transfer services provider for violating the Remittance Transfer Rule under EFTA and
the CFPA;™ two actions against brokers of high-interest credit offers for misrepresentations to
veterans and other consumers in violation of the CFPA;*! an action against a credit reporting
agency for engaging in unfair and deceptive practices in connection with a data breach that
impacted approximately 147 million consumers;” an action against a company set up to hold and
manage private student loans for providing substantial assistance to unfair acts and practices;”

an action against a mortgage lender for violating HMDA and Regulation C by submitting
mortgage-loan data for 2014 to 2017 that contained errors;** an action against a mortgage
servicer for violating the CFPA, RESPA, and TILA;* proceedings against a debt collection law
firm for violating the FDCPA and CFPA;% proceedings against a company for violating the
Telemarketing Sales Rule (TSR) by requesting and receiving payment of prohibited upfront fees
for their credit repair services and for violating the TSR and CFPA by making deceptive
representations or substantially assisting others in doing so;”’ an action against a student loan
servicing company for engaging in unfair practices in violation of the CFPA by failing to adjust
in a timely manner principal balances of student loans made under the Federal Family Education
Loan Program;*® an action against a payday retail lender for violations of the CFPA, the Gramm-

17 See https//www.consumerfinance.gov/about-us/newsroom/bureau-fil it-against-fair-coilecti sutsourcing-
and-michael-e-sobota/,

1% See hitps://www., fi goviabe yom/cfpb-files-suit-andrew-lel ichael-carrigan-
proposed-settlement/,

19 See https:/fwww.cc “‘inancc ywiabout-us/newsroomvt ttles-asset-recovery- f.

3 See https:/fwww. mewsroom/t settles-maxitransfers-corporation/.

N See https://www consumerfinance,, gov/abou!-us/newsroom/cfpb-arkansas-staxe-ag-seule-bmkers-hlgh-mlcrest-

o

gov/about-us! om/c ial-protecti

[N

credit-offers/; hitps:/iwww.
settles-broker-high-interest-credit-offers/.

= See https://www.consumerfinance.gov/about-us/newsroom/ciph-fic-stat { with-equifax-
over-2017-data-breach/.

» See hitps://www.ct fi gov/about-usn b settles-student-cu usQ-over-itts
private-loan-program/.

2 See hitps://www.cc finance.gov/about ....’.. som/t -settles-freedom-mortgage-corporation/.

5 See https:fiwww,cc finance.gov/about-us/newsroom/t ttles-bsi-financial-services/.

* See hitps://www.consumerfinance. gev/about-usinewsmom/bureau{ tes-suit-against-forster-garbus-iip/.

¥ See https:f/www.consumerfinance gov/about-us/ne files-suit-against-lexington-law-pgx-holdings-
and-related-cntities/,

2 See https://www. fi gov/ab ‘newsroom/t tiles-cond ducation-services’.
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Leach-Bliley Act and Regulation P, and TILA and Regulation Z;* an action against an online
lender for debiting consumers’ bank accounts without authorization and for failing to honor loan
extensions granted to consumers in violation of the CFPA; a proceeding against a retail
company offering store credit card accounts for violating the CFPA, TILA, and Regulation Z;!
an action against a federally chartered savings association for violating the CFPA, EFTA, and
Regulation E;* an action against a federally chartered savings association for violating the
CFPA, FCRA, and Regulation V;* an action against a mortgage company for misleading
veterans regarding its Interest Rate Reduction Refinancing Loans—Iloans that allow veterans to
refinance their mortgages at lower interest rates with a loan guaranteed by the Department of
Veterans Affairs;>* an action against a consumer financial services company for engaging in
deceptive acts and practices in violation of the CFPA;** an action against a small-dollar lender
for violating the CFPA by making deceptive statements, and by withholding funds during check-
cashing transactions to satisfy outstanding amounts on prior loans;* and an action against
companies for violating the CFPA by unfairly delaying the transfer of payments that the
compar;ges received on accounts that the companies had previously sold to third-party debt
buyers.

In addition to the actions taken above, the Bureau referred one matter to the U.S. Department of
Justice (DOJ) about discrimination pursuant to Section 706(g) of the ECOA. Like other federal
bank regulators, the Bureau is required to refer matters to the DOJ when it has reason to believe
that a creditor has engaged in a pattern or practice of lending discrimination.

During the reporting period, the Bureau continued to work on ongoing litigation, as well as
implementation and oversight of compliance with the pending public enforcement orders that
were entered by federal courts or issued by the Bureau’s Director in prior years.

The mission of the Bureau is to protect consumers, which, as I have discussed today, we carry
out through education, regulation, supervision, and enforcement. These tools are all provided in
the Dodd-Frank Act, and I am determined to use the Bureau’s capabilities to carry out our
mission. The Bureau is also tasked with the mission of facilitating innovation and access to

* See https://www.consumerfinance.gov/about-us/newsroomy fi ial-protection-b settles-cash-
tyme/.
3% See https:/fwww.cc fi gov/about-us /s «financial-protection-bureau-reaches-
i :

ine/

3 See hups://www.consumerfinance.gov/about-us/newsroom’consumer-financial-protection-bureau-settles-claims-
against-sterling-jewelers-inc/,

# See hitps:/iwww.co fi . gov/about-us/ne fec financial-p ion-t ttles-usaa-
federal-savings-bank/.
3 See https://www.c rfinance.gov/about-us/newsroomy't ¢ financial-pr ion-settles-state-

farm-bank/,

¥ See hups://www.consumerfinance,gov/about-us/newsroom/bureau-consumer-financial-protection-files-complaint-
and-proposed-settlement-village-capital-investment-lic/,

¥ See hitps://www.consumerfinance. gov/about-us/newsroom/bureau-consumer-financial-protection-settles-
santander-consumer-usa-inc/.

% See https://www.cc finance.gov/ab newsroomy/t financial-protection-settles-cash-
express/.

3" See hutps:/fwww.consumerfinance.gov/abc /mewsroom/t financial-g tion-settles-
bluestem/.
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financial products and services for consumers. To achieve this portion of our mission to protect
consumers, the Bureau has been updating our innovation policies and engaging with a variety of
stakeholders, as well as collaborating with other federal, state, and global regulators on these
issues.

In September 2019, the Bureau issued three innovation policies on Trial Disclosure Programs,®
No-Action Letters,”® and the Compliance Assistance Sandbox.*® Qur hope is that these three
policies will improve how the Bureau exercises its authority to facilitate innovation and reduce
regulatory uncertainty. These efforts can contribute to an environment where innovation can
flourish, giving consumers more options and better choices.

Innovation provides an opportunity for us to reduce regulatory uncertainty by identifying and
addressing outdated, unnecessary, or unduly burdensome regulations that impede the
development of new financial products and services and drive increasing costs o consumers.
Innovation can benefit consumers by increasing competition, generating better and less
expensive products and services for consumers. New products and services can expand access,
especially to unbanked and underbanked households, giving more consumers access to the
benefits of the financial system. Innovations that reduce the cost of providing financial products
and services can also reduce consumer prices, especially in a market where innovation supporis
vigorous competition. Finally, innovation can vastly improve the functionality of existing
products and services. For example, the development of online and mobile banking means that
consumers can manage their financial lives any time of day from their own homes. The Bureau
cannot predict the particular innovations that will develop in the coming years, but by engaging,
we can help ensure that consumer protection includes having access to a vibrant, competitive
consumer financial market.

Bureau Initiatives
Finally, I would like to close today by highlighting a few of the Bureau’s most recent initiatives.
Taskforce on Federal Consumer Financial Law

Last month, I announced the membership of the Bureau’s Taskforce on Federal Consumer
Financial Law.#' The Taskforce will examine the existing legal and regulatory environment
facing consumers and financial services providers and report to me its recommendations for
ways to improve and strengthen consumer financial laws and regulations. The Taskforce will
produce new research and legal analysis of consumer financial laws in the United States,
focusing specifically on harmonizing, modernizing, and updating the Federal consumer financial
laws—and their implementing regulations—and identifying gaps in knowledge that should be

3 See htips://files.co fi gov/fide /cfpb_final-policy-to-encourage-tdp.pdf.

¥ See hups:#iles.ce finance.gov/f/d ts/cfpb_final-policy-on-no-action-letters.pdf.

4 See hutps://files.consumerfinance.goviff/documents/cfpb_final-policy-on-cas pdf,

#t See hups://www.consumerfinance.gov/about-us/newsroom/cfpb-announces-membership-taskforce-federal-
consumer-financial-law/; and see https://www.consumerfinance.gov/about-usinewsroom/cfpb-announces-
additional-member-to-taskforce?,
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addressed through research, ways to improve consumer understanding of markets and products,
and potential conflicts or inconsistencies in existing regulations and guidance.

Memoranda of Understanding (MOU) with the U.S. Department of Education (Department).

On February 3, 2020, the Bureau and the Department reestablished our MOU regarding
complaints that includes greater coordination to better serve student loan borrowers. Under the
newly signed MOU, the agencies will share complaint information from borrowers and meet
quarterly to discuss observations about the nature of complaints received, characteristics of
borrowers, and available information about resolution of complaints. The MOU also provides
for the sharing of complaint data analysis, recommendations, and analytical tools. In addition,
the Bureau and the Department have initiated the interagency process to reestablish the MOU
regarding oversight of compliance obligations. The agreement will be designed to coordinate
efforts to oversee regulated entities and protect consumers.

Abusiveness

Last month, the Bureau published a Policy Statement with respect to the manner in which the
Bureau intends to apply the abusiveness prohibition of the Dodd-Frank Act in its supervisory and
enforcement work.*? This Policy Statement provides much needed guidance to the market with
respect to the Bureau’s approach to this novel provision of the Dodd-Frank Act.

Assessing Diversity at Repulated Entities

The Fall 2019 Semi-Annual Report also reports on the Bureau’s efforts to increase workforce
and contractor diversity, consistent with the procedures established by the Office of Minority and
Women Inclusion (OMWI). I want to take a moment to highlight one initiative in particular,
spearheaded by our OMW], regarding the Bureau’s efforts to assess diversity at regulated
entities.

Pursuant to Section 342 (b)(2)(c) of the Dodd-Frank Act, the Bureau developed a process to
assess the diversity policies and practices of the entities the Bureau regulates. The Bureau, along
with other regulators, developed a voluntary diversity self-assessment form that aligns with the
Joint Standards for Assessing Diversity Practices of Regulated Entities. The intent of the self-
assessment is to allow the Bureau to gain an understanding of Diversity and Inclusion (D&I)
practices within the industry. We will share best practices across the industry to help financial
institutions improve their D&I practices. These financial institutions provide services to a broad
range of consumers with diverse financial norms and backgrounds. It is important that their
workforces are diverse so they can provide consumers with an equally diverse range of products
and services that are fair, transparent, and competitive.

The Bureau conducted outreach to mortgage finance organizations for the past several years to
assess the diversity and inclusion practices of the entities the Bureau regulates and published the
findings from that outreach. The Bureau conducted a multi-pronged outreach strategy including

# See hitps://www.consumerfinance.gov/about-us/newsroom/cipb-announces-policy-regarding-prohibition-abusive.
acts-practices’,
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direct entity contact, meetings with trade organizations, and joint outreach with other federal
regulators to engage entities to participate in the voluntary self-assessment process in the Fall
2019. The Bureau has developed an online data collection tool to collect and manage the
submitted assessment data and the tool is available on the Bureau’s website. In 2020, the Bureau
will continue to conduct direct outreach to entities and work with trade organizations to
encourage entities to assess their diversity and inclusion policies and practices and to submit
their assessments to the Bureau. A critical piece of this effort is assuring entities that their
information will be protected.

Paying for College: Your Financial Path to Graduation

One important consumer segment for the Bureau is students and parents who are seeking ways to
finance higher education. The Bureau would like to be a partner in helping postsecondary
institutions implement financial education on campus. Financial education can improve
students’ and families’ financial well-being by providing resources on budgeting, repaying debt,
managing credit, and saving money. The Bureau stands ready to work with colleges,
universities, and vocational schools to help students improve their financial well-being.

In fact, the Bureau is currently developing our newest resource for students, a web-tool Paying
for College: Your financial path to graduation. Prospective students with financial aid offers
can use this tool to better understand the terms of their offers and then put together a financing
plan to cover the remaining cost of attendance. Once the student has drafted a plan, the tool can
project the student’s total debt and help the student estimate its affordability by comparing it to
the median salary of others who have attended that school. Students can use the tool on their
own, or colleges can work with the Bureau to make it part of their financial aid
communications. The Bureau will continue to seek feedback and partnership as we refine this
new tool.

Legislative Reform

Last year, the Bureau requested that Congress provide us with clear legal authority to supervise
financial institutions for Military Lending Act compliance. As part of that request, the Bureau
transmitted proposed legislative language that would achieve this goal. I stand ready to work
with members of this Committee to provide us with this authority to assist the Bureau’s ongoing
efforts to prevent harm to our servicemembers and their families. The Bureau continues to use its
education and enforcement tools in this space, but the authority to supervise would make these
efforts even more effective.

Conclusion

My testimony today does not attempt to cover all of the things the Bureau does to meet our
mission. The full Report, which is enclosed with my testimony, covers more than I can highlight
in the time I have today. While I have not discussed the work of every employee, I want to say
that every employee is valued and a critical part of our team. Let me commend the Bureau
employees who work tirelessly to achieve our mission. We stand together to use all of our tools
to go after bad actors that break the law, but also to prevent harm in the first place. We are
building a culture of compliance based on smart and clear rules of the road, built by smart and

12
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devoted staff of the Bureau in partnership with fellow regulators and furthered by institutions
that share our interest. And lest I forget, the work of this Committee helps all of us at CFPB
meet our mission. [ look forward to our continued work in the next year on behalf of American
consumers.

Thark you again for the opportunity to present this Semi-Annual Report of the Bureau's work in
support of American consumers.

13
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NAnited Dtates Senate

WASHINGTON, DC 20510

February 13, 2020

Dave Girouard

CEO

Upstart Network, Inc.
2950 S. Delaware St.
San Mateo, CA 94403

Dear Mr. Girouard:

We write to express concern about a recent report that found lenders’ use of educational data to
make credit determinations could have a disparate impact on borrowers of color. While we
encourage lenders to innovate to improve access to credit—particularly for marginalized
borrowers who have been shut out of the credit system—all lenders must ensure that their
underwriting practices comply with fair lending laws.

The Equal Credit Opportunity Act (ECOA) prohibits discrimination in any aspect of a credit
transaction.! Under the statute, lenders can be liable if they treat applicants differently based on a
prohibited basis, such as race or national origin.? In addition, lenders can also be liable if their
practices have a disproportionate impact on a protected class.?

For years, regulators have raised concerns that lenders” use of educational data to make credit
decisions could result in discrimination against minority borrowers.* In 2007, then New York
Attorney General Andrew Cuomo criticized private student lenders’ consideration of a student’s

! See 15 U.S.C. § 1691(a)(1) (prohibiting discrimination on the basis of race, color, religion, national
origin, sex or marital status, age, because all or part of an applicant’s income derives from public
assistance, or because the applicant has in good faith exercised any right under the Consumer Credit
Protection Act).

2 12 CFR Part 1002 Supp. I Sec. 1002.4(a)-1; 12 CFR Part 1002 Supp. I Sec. 1002.4(a)-1. “Disparate
treatment™ may be “overt™ (when the creditor openly discriminates on a prohibited basis) or it may be
found by comparing the treatment of applicants who receive different treatment for no discernable reason
other than a prohibited basis. In the latter case, it is not necessary that the creditor act with any specific
intent o discriminate.

* See 12 C.F.R. pt. 1002, Supp. 1, § 1002.6, 9 6(a)-2.

*1n addition, according to a recent article, private student lenders that are members of the Consumer
Bankers Association do not use alternative underwriting standards due to the risk of discriminating

against borrowers. See https:/fwww.marketwatch.com/story/consumer-advocates-worry-your-college-
major-could-affect-your-ability-to-get-a-loan-2019.07-24.
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school in determining creditworthiness and described the practice as “educational redlining.™ In
a 2012 report, the Consumner Financial Protection Bureau (Bureau) investigated private student
lenders’ use of a “cohort default rate” (CDR)—which measures the rate at which students ata
given institution default on their student loans—when determining creditworthiness.® The
Bureau found that the “[u]se of CDR to determine loan eligibility, underwriting, and pricing may
have a disparate impact on minority students by reducing their access to credit and requiring
those minority students . . . to pay higher rates than are otherwise available to similarly .
creditworthy non-Hispanic White students at schools with lower CDRs.”” And in 2014, the FDIC
brought an enforcerent action against Sallie Mae Bank and Navient Solutions Inc., which found
that use of CDR in their credit-scoring model for the pricing of private student loans violated
ECOA.S

On February 5, 2020, the Student Borrower Protection Center issued a report finding that Upstart
Network Inc.’s (Upstart) use of educational data resulted in borrowers who had graduated from
Historically Black Colleges and Universities (FIBCUs) and Hispanic-Serving Institutions (HSIs)
paying more in interest and fees than similarly situated borrowers who graduated from non-
minority serving institutions.’ For example, the report found that a graduate of Howard
University, an HBCU, would be charged $3,499 more over the life of five-year loan than a
similarly situated graduate of New York University. Based on the racial demographics at these
schools,!? these findings raise serious concerns that Upstart’s use of educational data may have a
disparate impact on borrowers of color.

Upstart has stated that it does not consider the specific school that a student attended when
determining creditworthiness.!! But the company has acknowledged that its underwriting model
considers “groups of schools that have similar economic outcomes and educational
characteristics.”2 In other words, Upstart appears to be assessing creditworthiness based on nop~

§ See https:/fwww.nytimes.com/2007/06/19/us/1 9loans. html?_r=1&oref=slogin. He also specifically
criticized one lender that “divided colleges into groups based on how their alumni repaid federally
subsidized foans . .. . Id.

6 CFPB Report: Private Student Loans (Aug. 29, 2012) at 79-80, available at
https://files.consumerfinance. gov/{7201207 cfpb_Reports Private-Student-Loans.pdf,

7[d. at 80. :

8 In re Sailie Mae Bank, Consent Order, No. FDIC-13-0366b, FDIC-13-0367k (filed May 13, 2014),
available at https://www fdic.gov/news/news/press/2014/salliemae.pdf.

9 https://protectborrowers.or; -content/uploads/2020/02/Education-Redlining-Report.pdf.

18 According to the Student Borrower Protection Center data from the U.S. Department of Education, 89
percent of students at Howard University are African American, while African Americans and Latinos the
comprise less than 20 percent of the students at NYU. See https:/protectborrowers.org/new-report-finds-
educational-redlining-penalizes-borrowers-who-attended-community-colleges-and-minority-serving-
institutions-perpetuates-systemic-disparities/. .

! See https://www.upstart.com/blog/upstarts-commitment-to-fair-lending.

2.
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individualized factors, which the CFPB, FDIC, and New York Attorney General have found
raise fair lending concerns. ’

So that we can better understand how Upstart has used educational data to make credit
determinations, as well as how your company tests for and demonstrates compliance with fair
lending laws, we request that Upstart provide responses to the following questions by February
28,2020:

L.

2.

6.

Describe how Upstart tests whether its credit determinations have a disparate impact on
borrowers of a protected class under ECOA, and the results of any such testing.
Provide the following information about the use of “educational characteristics™ used to
determine the “groups of schools™ in Upstart’s model, including:

a. Each “educational characteristic[]” considered by Upstart;

b. An explanation of how Upstart selected each characteristic;

¢. An explanation of how and the extent to which the educational characteristics factor

into credit determinations.

Provide the following information about the use of “economic outcomes™ to determine the
“groups of schools” used in Upstart’s model®:

a. Each "economic outcome[]" considered by Upstart;

b. An explanation of how Upstart selected each outcome; .

¢. An explanation of how and the extent to which they factor into credit deferminations
Provide any other relevant detail regarding how these "groups of schools™ were formulated,
including what metrics and cutoffs are used to determine the groups.
Provide details on the number and characteristics of the "groups” constructed for your
underwriting model, including:

a. The number of groups;

b. A list of the names or identifiers used to signify each individual group;

c. The total number of schools across all groups;

d. The number of schools in each individual group;

e. The total number of MSIs, including:

’ »  The number of HBCUs;

»  The number of HSIs;
= The number of AANAPISI-serving institutions;
f.  The number of women's colleges; and
g. The proportion of existing MSIs and women's colleges in the U.S. that are in each
. bucket.

Provide an explanation, supported by analysis, describing how grouping impacts credit
determinations, including;

13 See suprc.z n. 11.
“id
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a. How each "group” is tiered with regard to credit determinations; and
b. How distributions of approval rates, financing fees, and interest rates charged to
borrowers differ across "groups.”
7. Provide an explanation, supported by analysis, describing the impact that school grouping
has on credit deterrinations for similarly situated borrowers across demographic groups.
8. Identify the sources of any data concerning the relationship between educational
characteristics and economic outcomes used by your model.

Thank you for your attention to this important matter. Please contact Jan Singelmann, Counsel
for the Senate Committee on Banking, Housing, and Urban Affairs, at

Jan Singelmann(@banking.senate.gov with any questions or concerns.

Tined o) Ciziti

Shf;rrod Brown
11.S. Senator
(- .
Robert Menendez L ~ Cory Booker
U.S. Senator U.S. Senator
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b 2 C l STUDENT BORROWER
PROTECTION CENTER

February 18, 2020

The Honorable Maxine Waters
Chairwoman

U.S. House Financial Services Committee
2129 Rayburn House Office Building
Washington, DC 20515

Chairwoman Waters:

Thank you for the opportunity to submit this letter for the record for your February 6, 2020
hearing entitled “Protecting Consumers or Allowing Consumer Abuse? A Semi-Annual Review of
the Consumer Financial Protection Bureau.”

As you are aware, during the course of questioning Consumer Financial Protection Bureau
{CFPB) Director Kathy Kraninger, Congresswoman Ayanna Pressley described and introduced
into the hearing record a report released by our organization entitled Educational Redlining.
This report offered new evidence that certain consumer lenders that use education data when
offering or pricing credit may be doing so in a manner that increases costs for students who
attend community colleges and certain Minority-Serving Institutions, including Historically Black
Colleges and Universities (HBCUs) and Hispanic-Servicing Institutions (HSIs).

Following the February 6% hearing, one lender examined in our report, Upstart, published a
blog post authored by the company’s cofounder calling into question certain aspects of our
report’s methodology.!

We want to reaffirm we strongly stand by our research and the critical questions it raises about
the potential for discrimination when educational data is used to determine access to or cost of
credit. Prior to publishing Educational Redlining, we ran dozens of tests using Upstart’s public
rate checking tool and our results consistently showed that a borrower who attended an
HBCU or HSI was charged higher prices for student refinance loans solely because of where he
went to school. The increased cost for these borrowers ranged from hundreds to thousands of
dollars.

To be clear, we take the claims made by Upstart seriously. Since publishing our report, we
repeated our analysis, recelving rates for two similarly situated borrowers minutes apart, and
the two offers provided for Upstart’s student loan refinancing product showed that a student
who went to North Carolina A&T (an HBCU) would be charged almost a thousand dollars more
than a similarly situated student who went to UNC-Greensboro, a college just three miles away.

1 hitps://www.upstart.com/blog/upstarts-commitment-to-fair-lending
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in the days following the publication of Educational Redlining, we carefully monitored public
statements by the companies identified in this report and, specifically with regard to Upstart,
our concerns have only increased. In particular, we now understand based on Upstart’s
comments that the company has a policy of using “groups” of schools in its underwriting model,
in effect categorizing borrowers based on “educational characteristics.” This practice mirrors
similar practices that have been identified by regulators as violations of the Equal Credit
Opportunity Act.?

We were heartened to see Senators Brown, Warren, Harris, Booker, and Menendez press
Upstart on these practices specifically last week (Tab 1) in a letter to the company. As we
explained in Fducational Redlining, our analysis was limited to publicly accessible information
using Upstart’s public rate checking tool and we share the Senators’ commitment to further
explore these critical issues. We agree that Upstart must answer the questions posed in this
letter to ensure that policymakers, regulators, and the public have a complete understanding of
the costs and risks associated with the company’s approach to consumer lending.

As the U.S. House Financial Services Committee considers future action to address educational
redlining, we also encourage the committee to closely monitor Upstart’s response to your
colleagues in the Senate and to consider the additional questions we posed to the consumer
lending industry and to the CFPB at the conclusion of our report.

Thank you again for your commitment to protecting consumers and for your continued
attention to these critical issues.

Sincerely,

s/

Seth Frotman

Executive Director

Student Borrower Protection Center

Attachment(s)
Tab 1: Letter from Senators Brown, Warren, Harris, Booker and Mennedez to Upstart CEO Paul
Gu {February 13, 2020)

2 https://www.fdic.gov/news/news/press/2014/salliemae.pdf
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With new advances in financiaf produc:tvsfi - ge
and services come age-old risks of
discrimination. Without caution, thev_

fintech revolution could pérpetuate

a system that has historically locked

communities of color out of mainstream

credit markets.
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Executive Summary

L4 Across the financial services sector, “alternative data” has been touted by established consumer

{enders and new entrants alike as a tool to expand access to credit for historically underserved

communities, including people of color. This report examines one subset of this data-—education

data, an umbrella term describing information related to a consumers’ higher education—when

determining access to credit and the price of consumer financial products.

. The use of education data in underwriting raises significant fair lending concerns, and its

widespread adoption could reinforce systemic barriers to financial inclusion for Black and Latinx

consumers. Further, the use of education data can exacerbate inequality across the American

economy. Where the effects of these practices have negative economic consequences for borrowers

from historically marginalized communities, these practices are known as "Educational Redlining”

* The following report, Educational Redlining, includes a detailed discussion of these practices and

describes the specific risks posed to borrowers, communities, and the economy when consumer

lenders rely on education data when determining access to credit and the cost of credit.

L4 This report features two case studies that examine the effects of these practices on hypothetical,

" similarly situated consumers using publicly available information about the lending practices at two

consumer lenders—Wells Fargo and the financial technology company Upstart. These case studies

show:

o]

Borrowers who take out private loans to pay for college may pay a penalty for attending
a community college. Wells Fargo charges a hypothetical community college borrower an
additional $1,134 on a $10,000 loan when compared to a similarly situated borrower enrolled

at a four-year college,

Borrowers who refinance their student loans through a company using education

data may pay a penalty for having attended an HBCU. When refinancing with Upstart, a
hypothetical Howard University graduate is charged nearly $3,499 more over the life of a

five-year loan than a similarly situated NYU graduate.
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Borrowers who reﬁnan‘ce student loans may pay a penalty for having attended an
Hispanic-Serving Institution (HS1). When refinancing with Upstart, a hypothetical graduate
who receives a Bachelor's Degree from New Mexico State University, an HS|, is charged at
least $1,724 more over the life of a five-year loan when compared to a similarly situated NYU

graduate,

. Based on this analysis, SBPC has issued the following recommendations to Congress, federal and

state regulators, and the consumer lending industry to address potential violations of federal and

state fair lending laws and to mitigate the effects of these practices on economic inequality:

[+]

Congress must enhance oversight. Congress should examine the use of education data
by consumer lenders, including monitoring for potential disparities caused by this practice
and its effects on economic inequality. Further, Congress should investigate regulators’
oversight over the companies engaged in these practices. This should include scrutiny of
the Consumer Financial Protection Bureau's handling of the No-Action Letter awarded to
Upstart—a regulatory safe harbor that may be shielding the company from violations of

federal fair lending laws.

Federal and state regulators must take immediate action to halt abuses. Federal and
state regulators should prioritize oversight over lenders that use education data when
underwriting or pricing consumer loans and take immediate action where industry practices

violate fair lending laws.

The financial services industry must strengthen transparency when lending based

on education data. Firms in the financial services industry that use alternative data
should immediately publish data demonstrating the effects of such practices on individual
borrowers, empowering lawmakers, regulators, and the public to understand the effects of

these practices on consumers,
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About this Report

Credit is a key ingredient in the generation of economic opportunity, and it plays a “remarkably
consequential” role in the expansion of economic mobility among marginalized populations! And yet,
consumers of color continue to face obstacles when seeking access to affordable credit. Research shows

that African American and Latinx consumers at every income bracket are more likely to either be offered

less credit than requested or denied credit outright than

‘ ‘ As more financial their similarly situated white peers.” While racial disparities

services companies look in credit can be traced back to systemic discrimination

to adopt this approach, underlying American society and the U.S. financial system,?
policymakers, regulators, evidence suggests that traditional credit scoring models
and fintech companies perpetuate these disparities because "even the most basic
must heed caution. The lending standards ... ‘impact’ racial and ethnic groups
use of alternative data differently

may further marginalize Financial technology (fintech) firms have touted the use
the very communities it of “alternative data” as a method for overcoming biases
purports td help. , , entrenched in traditional credit underwriting models that

often exclude consumers with limited credit profiles.®
These companies assert that creditworthiness can be
gauged through factors like social media use, educational attainment, and work history.® After including
these alternative inputs in underwriting models, companies market their products as providing expanded
access to credit to marginalized communities.” However, as this report demonstrates, such statements fail
to present policymakers, regulators, and law enforcement officials with full context for the potential risks

associated with using alternative data.

As more financlal services companies look to adopt this approach, policymakers, regulators, and fintech
companies must heed caution. The useé of alternative data may further marginalize the very communities it

purports to help.

in 2019, Student Borrower Protection Center {SBPC) fellow Aryn Bussey documented the risks associated
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with one category of alternative variables for credit underwriting: education data.? Companies using
education data have looked to SAT scores, sector of the institution of higher education attended (e.g., for-
profit, private nonprofit, public), college majors, and more as proxies for fikelihood of repayment.® Bussey's
analysis reviewed the myriad of concerns of policymakers, academics, advocates, and law enforcement
related to the use of education criteria in underwriting.® This report builds on Bussey's work, further
examining those risks, and provides two case studies highlighting disparities in outcomes when companies

use education data in underwriting decisions.

£ £ Our findings from our

Specifically, in this report, we examine the extent to which
a consumer’s choice of college, including attendance

at a community college or Minority-Serving Institution
{MSI), impacts their cost of credit, We analyze sample rate
quotes from lenders that advertise the use of education
criteria in credit decisions and provide case studies for
two lending pfoducts: a riewly originated private student
foan from Wells Fargo and private student loan refinancing
products offered by Upstart. Offered rates were compared
across postsecondary institutions with all other inputs
held constant™ Our findings from our broader analysis and
the highlighted case studies are consistent: holding all
else constant, borrowers who attend community colleges,
Histarically Black Colleges and Universities (HBCUs), and
Hispanic-Serving Institutions (HS!s) will pay significantly
more for credit because of people’s assumptions and
prejudices regarding those who sit next to them in the

classroom.

broader analysis and
the highlighted case
studies are consistent:
holding all else
constant, borrowers
who attend community

colleges, Historically
Black Colleges and
Universities (HBCUs),
and Hispanic-Serving
Institutions (HSIs) will
pay significantly more
for credit, because of
people’s prejudices
regarding those who
sit next to them in the
classroom.
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Introduction

The fintech industry is rapidly changing the way that consumers participate in credit markets, Besearchers
estimate that the credit market excludes 45 million consumers because classic underwriting models deny
credit to those with little or no scorable credit history?? Fintech companies increasingly seek o serve this
population by incorporating new forms of data into underwriting models. In doing so, these companies claim

they can offer lower cost products that are more widely available

Should this claim be realized, this approach would be encouraging, as expanded access to affordable
credit is critical to improving economic opportunity and creating fairer financial markets for traditionally
marginalized consumers, However, as this report shows, the use of alternative data in underwriting to
predict credit risk may ultimately do just the opposite-~disparately aifecting marginalized consumers and

exacerbating economic inequality.

Traditional underwriting algorithms use a consumet’s past payment performance to predict repayment

behavior and determine creditworthiness As a result, these models are somewhat limited in their ability
to assess the creditworthiness of young consumers and others who lack extended payment histories®

Additionally, critics contend that classical score-based credit models overlook consumers with repayment
histories concentrated outside of mainstream credit products.® Fintech companies have sought to fill this
gap and expand their base of potential customers by loocking beyond these extant input variables, Fintech
lenders use new input variables—commonly referred to as alternative data—in underwriting algorithms to
process data "in ways that reveal carrelations between seemingly irrelevant data points about a borrower

and that borrower’s ability to repay””

This report focuses on one specific class of input variables increasingly used by fintech lenders—education
data. Education data includes a range of variables tied to a consumer%’postsecondary education, including
institutional sector and selectivity, college major, and even assessment scores. As University of Okiahoma
College of Law professor Christopher Odinet explains, fintech firms “are ever-expanding their online
lending activities to help students finance or refinance educational expenses. These online companies are
using a wide array of alternative, education-based data points—ranging from applicants’ chosen majors,
assessment scores, the college or university they attend, job history, and cohort defauit rates— to determine
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creditworthiness.™

However, while the fintech industry argues that education data aliows for expanded and more inclusive
underwriting, this report illustrates how its use may lead to disparate outcomes for certain consumers®®
Specifically, the use of education data in underwriting risks discriminating against borrowers of color

and exacerbating income equality across the population at large. As National Consumer Law Center staff

attorney Chi Chi Wu testified before Congress:

The use of education and occupational attainment reinforces inequality, given that a
consumer’s educational attainment is most strongly linked with the educational level of his
or her parents, Use of educational or occupational attainment would probably top the list of
mobility-impeding data, and would ossify the gaping racial and economic inequality in our

country.®

With new advances in financial products and services come age-old risks of discrimination, thereby
perpetuating a system that has historically locked communities of color out of mainstream credit markets.
Accordingly, non-individualized input variables that risk reinforcing systemic disparities and discrimination

demand greater scrutiny from policymakers and law enforcement. Education data is no exception,

For example, people of color have historically been and continue to be denied equitable access fo higher
gducation, particularly at elite institutions,® By considering the college or university attended by the
consumer, a lender may capture disparate patterns in college attendance across class and race, thereby
introducing bias in the underwriting process.” The resulting credit decision risks producing discriminatory

results. As Bussey explains:

[Alithough degree attainment is on the rise for many racial and ethnic groups, research shows
there is a shortage of minority students, particularly African-American and Latino students, at
selective institutions of higher education. Only nine percent of Black students, eight percent
of Indigenous American students, and twelve percent of Latino students attend America’s
most elite public universities, When credit terms are tied to attendance at supposedly "elite”
institutions, it can unfairly impact borrowers of color. Widespread adoption of educational
criteria to determine creditworthiness will further stratify socioeconomic barriers to economic

opportunity and mobility for Black and Brown consumers.®
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Education Data Use Risks Redlining

Discrimination resulting from the use of education data in underwriting is not new. For the last century,
borrowers of color have been subjected to discriminatory credit terms simply because of where they live.®
Despite fair lending laws prohibiting this type of practice, modern-day redlining based on geography
continues to stymie economic opportunity for consumers of color. Similar to the effects of discrimination
based on geography, the use of educational data in underwriting risks redlining people of color out of the

American Dream once again.

For example, in 2007, then-New York Attorney General Andrew Cuomo launched an inquiry to determine
whether lenders’ use of certain criteria discriminated against student loan borrowers based on their
enrollment at a specific institution of higher education.” Cuomo noted the potential for educational
redlining when warning that students attending minority—sewfng institutions {MSls}, such as historically
black colleges and universities (HBCUs), may pay much higher interest rates.” Cuomo’s investigétion into
one large lender found that its use of education data in underwriting led to interest rate spreads of up to
six percent when compared to similarly situated borrowers simply because of the school attended by the

applicant.?®

Since Cuomao's inquiry, regulators and researchers have further documented how the use of education
criteria in underwriting decisions is likely to disproportionately affect protected classes.? This outcome

is particularly troublesome where lenders consider the selectivity of an institution in underwriting. First,
despite perceptions of institutional prestige and future earnings, researchers have repeatedly found that
institutional selectivity does not broadly correspond with increased earnings, finding only a "slight effect, if
any at all”*® Second, as previously discussed, the use of education data risks perpetuating the deep-rooted
discrimination that pervades America's higher education system. And finally, potentially discriminatory
factors are unjustified where "nondiscriminatory [factors] . .. are already highly predictive of likelihood of

repayment.™

Accordingly, it is imperative to understand and protect against the potential for discrimination against

subsets of borrowers.®
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The Community College Penalty

Community colleges play a critical role in the higher education ecosystem by providing a local pathway
to postsecandary learning for a broad range of students, particularly low-income, first generation, and
underrepresented minority students.® For example, while 37 percent of Latinx college students attend a
public four-year or private nonprofit four-year institution, 56 percent of Latinx students attend public two-
year institutions.® Similarly while only 33 percent of white students attend a two-year public college and
56 percent attend a four-year institution, 44 percent of black students attend a two-year public college, a
proportion larger than the percent of black students attending a four-year institution.®

In theory, affordable, accessible post-secondary education should help mitigate the racial wealth gap and
improve economic mobility. However, the increased use of education data in underwriting models threatens
to do the opposite, As the following case study illustrates, rather than providing community college students
with affordable credit, consumer lenders instead enforce a community college penalty. Our case study
shows that, in one example of a private student loan product marketed by a large bank, borrowers attending
community colleges might be charged higher interest rates and offered shorter repayment terms than
otherwise identical peers at four-year schools. This penaity risks disparately impacting borrowers of color

and necessarily involves judging people’s individual creditworthiness based on nonindividualized factors.

in the following case study, we use publicly available information about the terms and conditions of Wells
Fargo's private student loan offerings, comparing hypothetical Wells Fargo customers enrofled at select
community colleges with similarly situated Wells Fargo customers enrolled at select four-year institutions.
The findings of this case study highlight how this approach to pricing can adversely affect students at

community colleges, and in turn, students of color.




100

EDUCATIONAL REDLINING 2020

Case Study: Wells Fargo

Wells Fargo Bank offers a series of private student loan produets for higher education financing.® The
following study analyzes two of these product offerings: the Wells Fargo Collegiate student loan, a private
student loan available to all undergraduate students attending four-year schools, and the Wells Fargo
Student Loan for Career & Communiiy College, a private student loan available specifically to students

attending two-year schools, career-training programs, and other non-traditional schools.®®

Methodology

To determine how community college attendance affects private student loan product pricing, we modeled
hypothetical applicants attending community colleges and four-year colleges. Applicants are identical in

every respect, except for the institution of higher education attended,

Using input information for each hypothetical applicant, we submitted inquiries for private student loan
product offers using Wells Fargo’s publicly available “Today’s Rates” tool.® We then compared the terms
presented in the respective outputs from Wells Fargo. Because Wells Fargo reports a range of interest rates
for each of its various student loans, we based our analysis on the average of the interest rates quoted for
each cradit product. We applied those averages to a model péydown sequence for a $10,000 loan to find
implied monthly payments and total payments across the loan term, We assumed that the Joan has no
origination fee, that the loan was disbursed in equal halves in August and January of the student’s final year

of study, and that a six-month grace period followed the student’s graduation,

In the example below, we highlight the outputs for hypothetical applicants attending two institutions:
Chapman University, a four-year university in Orange, California, and Los Angeles ORT College, a
community college in Los Angeles, California. We opted to highlight these two institutions based on their

proximity,*® but note that the findings were consistent across hypothetical applicants.

Findings

This section explores the rate and cost variation offered to borrowers of a Wells Fargo Collegiate Loan and

Wells Fargo Career & Community College Loan,
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Bank Lender: Wells Fargo
Product: Private Student Loan

Borrower Profile

Chapman Los Angeles
University ORT College
{Private 4-Year University) {Community Colfege)
Major: Computer science’ Major: Computer science
Occupation: Financial analyst : Qccupation: Financial analyst

Annual income: $50,000 Annual income: $50,000

Loan Interest Rate: Loan interest Rate:
8.22% 10.87%
Teted Cogts Total Casl:

$20,208

Student Populations
Chapman University Los Angeles ORT College

43' 2%

1
17%

WWwhite * Black/African American W lating/Hispanic LiAsian "2 Other/Unknown & Non—Hesiden; Alien

Damographic data from the U5, Dept of Education

13
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Wells Fargo charges higher interest rates on its community college loan than its four-year
undergraduate loan for similarly situated borrowers. Using the average of reported rates, a
borrower with a community college loan would pay $1,134 more on a $10,000 loan than a borrower
with the four-year undergraduate loan. Over the fife of a $10,000 loan, a community college borrower
would pay approximately $16,829 with the lowest rate offering and $24,200 with the highest rate
offering. In comparison, a four-year undergraduate loan borrower would pay $14,749,40 with the
lowest rate offering and $24,335 with the highest rate offering. Even with identical credit profiles,
comrmunity college borrowers would pay a higher price for credit than students at four-year

institutions,

Wells Fargo offers shorter loan repayment terms, regardless of the borrower’s
creditworthiness, for its community college loans. Weills Fargo offers a 12-year repayment term
on its Career & Community College Loan. In contrast, Wells Fargo offers a 15-year repayment terms
on its Collegiate Loan. However, a borrower with the community college loan would still pay more
overall due to the higher interest rates they face. Both loan products offer the same terms for in-

school deferment and grace periods.

14
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The HBCU/HSI Penalty

Minority-Serving Institutions (MSis), including Historically Black Colleges and Universities (HBCUs) and
Hispanic-Serving Institutions {HSIs), play a significant role in expanding access 1o higher education. For
example, in addition to serving underrepresented minorities, HBCUs and HSIs are also more likely to enroll
women and older students.” However, as one researchér notes, these institutions “exist at the intersection
where the American Dream of unbridled possibilities meets the Aﬁerican Nightmare of persistent racial-

ethnic subordination.™?

HBCUs, HSls, and the students they serve face obstacles that make student debt almost an inevitability
for attendees. For example, these institutions notably receive less funding than non-minority serving

institutions.*> Additionally, students attending HBCUs and HSls take on )more student debt, on average.#

As the failowing case study illustrates, fintech lenders’ use of education data may impose an "HBCU/

HSI penalty” on borrowers—a financial burden that has measurable, immediate economic consequences
even for graduates who have already managed to overcome the obstacles described above. Our case
study shows that borrowers who graduated from HBCUs or HSls may be charged higher interest rates
and origination fees than borrowers who graduated from non-minority serving institutions, thereby risking

disparately impacting borrowers of color.

In the following case study, we use publicly available information about the rates offered to applicants
seeking to refinance student loan debt with Upstart Network (Upstart), comparing hypothetical Upstart
customers who graduated from HBCUs or HSls, with similarly situated Upstart customers who graduated
from select four-year institutions and non-minority serving instifutions. The findings of this case study -
highlight how the use of alternative data in underwriting can adversely affect certain consumers of color in

the education finance market even after they have already graduated,
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Case Study: Upstart

Upstart is an online lending platform that provides financing for a range of personal loans.*® According

to the company, its platform is intended to “improve access to affordable credit while reducing the risk
and cost of lending” to its partners.* In addition to using traditional underwriting criteria, Upstart also
incorporates nontraditional factors such as educational attainment and employment history.” As with
most fintech lenders, Upstart’s underwriting algorithm is proprietary, but Upétart has publicized its use of

alternative data in lending decisions.*®

in September 2017, the Consumer Financial Protection Bureau (CFPB) issued its first No-Action Letter (NAL)
to Upstart.*® The NAL “signifies that [the CFPB] has no present intent to recommend initiation of supervisory
or enforcement action against Upstart with respect to the Equal Credit Opportunity Act”™ In accordance
with the NAL, Upstart has reported lending and compliance information to the CFPB, such as approval

decisions, mitigation of consumer harm, and expansion of access to credit for underserved populations.®

Methodology

To determine how the choice of institution attended affects the pricing of private student loan refinancing
products, we modeled hypothetical applicants with degrees from schools across various institutional
sectors, including two- and four-year colleges with HBCU, HSI, and non-MSI designations. Inputs for

prospective applicants were identical in every respect, except for the institution attended by the applicant.

Each hypothetical applicant is a 24-year-old New York City resident with a bachelor's degree.” Each

applicant works as a salaried analyst at a company not listed among those offered by Upstart. Applicants
have been employed by their current employer for five months, earn $50,000 annually, and have $5,000 in
savings. Applicants have no investment accounts or additional compensation and have not taken out any

new loans in the past three months, Each applicant requested a $30,000 student loan refinancing product.

Using the above input information for each hypothetical applicant, we submitted inquiries for a ptivate
student loan refinancing product using Upstart’s publicly available rate comparison tool.>* We then

compared the terms presented in the respective outputs,

in the example below, we highlight the outputs for hypothetical applicants attending three institutions:
New York University (NYU), a non-MSI; Howard University, an HBCU; and New Mexico State University-
Las Cruces (NMSU), an HSL We opted to highlight these three institutions based on their varied MS}

designations,® but note that the findings were consistent across hypotheticals.

16
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Findings

This section explores the rate and cost variation offered for private student loan refinancing products to
otherwise identical borrowers who attended different colleges. Results are based on applicants seeking

$30,000 to refinance student loans, to be repaid over three- or five-year terms.

Holding all other inputs for prospective applicants constant, we find that a hypothetical refinancing
applicant who attended Howard University, an HBCU, would pay more than an applicant who happened
to have attended NYU. In this example, borrowers who attended the HBCU pay higher origination fees and
higher interest rates over the life of their loans. Similar results are observed for applicants who attended
NMSU, an HSL In effect, borrowers who attend certain MSis are penalized simply because of where they

went to college.

17
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NonbSH.

Major: Computer science
Occupation: Financial analyst
Annual income: $50,000

Loan interest rate: 16.34% APR
Origination fee: $1,231

106

Fintech Lender: Upstart Network, Inc. k
Product: Private Student Loan Refinance

Borrower Profile

_ Howard
University
(BCy
Major: Computer science

Occupation: Financial analyst
Annual income: $50,000

Loan interest rate; 21.26% APR |

Origination fee: $1,960

2020

New Mexico
State University

Major: Computer science
Oceupation: Financial analyst
Annual income: $50,000

Loan interest rate: 19.23% APR |
Origination fee: $1,882

'HBCU Penalty: +§3,489

HS1 Penalty: +81,724 .

New York
University

WWhite . Black/African American B Latink/Hispanic ¥

Student Populations

Howard
University

. 0.9%«] 7% 1A%
9y

89.4%

New Mexico State
University
2,;%

Asian | Other/Unknown 82 Non-Resident Alien B Native American

Demographic data from the U8, Dep't of Edueation
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Howard University graduates are charged $3,439 more than similarly si d NYU graduat
Over a three-year repayment term, the NYU graduate would pay $35,093, while the Howard graduate
would pay $35,676. The disparity increases over a five-year repayment term (another repayment
term offered by Upstart), with the NYU and Howard borrowers paying $42,287 and $45,785,

respectively.

Howard University graduates are charged an additional $729 in origination fees than similarly
situated borrowers who attended NYU,' In this example, Howard borrowers would pay $1,960 to
originate a loan with a five-year repayment term, whereas the NYU borrowers would pay $1,231

to originate a loan for the same repayment term. Likewise, for a three-year loan term, Howard

borrowers would pay $1,624 in origination fees, as compared to $1,292 for NYU borrowers.

New Mexico State University (NMSU) graduates are charged nearly $1,724 more than otherwise
identical NYU graduates. Over a five-year repayment term, a NMSU graduate with a $30,000
student loan refinancing product would pay $44,011 in lifelime Joan costs, while the otherwise
identical NYU graduate would pay $42,287. This includes the NMSU graduate being charged $632

more in origination fees,

Note that all loan applicants are modeled as requesting a $30,000 loan refinancing product, which includes all relevant origination
fees already added to the loan amount, These origination fees vary across applicants, with Upstart quoting different fee amounts

for different applicants. This variance implies that while the overall loan amounts compared here are the same, the proportion of the
refinancing product actually applied to underlying student loans differs, with borrowers who face higher origination fees applying less
of their $30,000 refinancing product to their outstanding student loans. The present estimates of disparities in the cost of refinancing
are floor estimates, and students charged higher origination fees (that is, borrowers at HBCUs and HSis) would need to take out
larger loans to refinance the same dolfar value of student loans.,
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Recommendations

The following recommendations to Congress, regulators, and industry highlight opportunities to address
the issues outlined in this report. The industry practices discussed in detail above potentiaily violate a range
of federal and state fair lending and consumer protection laws, More broadly, these practices may further

perpetuate inequality, creating new barriers o building wealth for families across the country.

By taking immediate action, stakeholders can address the serious legal issues and far-reaching economic

consequences presented by the use of education data in consumer lending.

Recommendation 1: Congress should scrutinize the use of education data in
consumer lending and the No-Action Letter issued by the Consumer Financial
Protection Bureau to Upstart.

In 2007, then-New York Attorney General Andrew Cuomo explained to Congress that the use of education
data in consumer lending posed significant risks to borrowers of color, warning that the specter of

“educational redlining” warranted immediate attention from lawmakers,®®

The findings of this report demonstrate the prescience of Cuomo’s warning. Big banks and fintech
"inncvators;" ara embracing education data when making new consumer loans. In doing so, these companies
may be unlawfully discriminating against people of color and exacerbating economic inequality. Given

the economic consequences potentially posed by a market-wide embrace of education data in consumer
fending, Congress should deploy its full suite of investigatory, oversight, and legislative tools to protect

consumers,

As part of this coordinated, market-wide oversight, Congress should investigate the CFPB's handling of
the 2017 No Action Letter awarded to Upstart, As described above, in 2017 the CFPB issued its first No-
Action Letter (NAL) to fintech lender Upstart, pledging not to enforce federal fair lending laws so long as

the company provides regular data about the company's business practices to the Bureau. The preceding
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case study, constructed using Upstart's own marketing materials, plainly illustrates the potential for racial

disparities in credit pricingi as a result of Upstart's lending practices. As Upstart expands the licensing of

its underwriting algorithm to other financial services companies, scrutiny of these practices is even more

important.

Congress should immediately demand the following historical data from Upstart to assess whether CFPB’s

2017 NAL is consistent with the law and meets the needs of consumers, industry, and the marketplace:"

it

Upstart’s overall loan approval (expressed in dollars lent as well as consumers served) and denial
rates for loans made using non-individualized education data (e.g., school, school sector, major) in

the underwriting process.

Upstart’s loan approval and denial rates where a consumer indicates that he or she attended an
institution of higher education enrolling populations with significant percentages of undergraduate
minority students.’®

Upstart’s loan approval and deniatrates-where-aconsumer-indicates that he or she attended an
institution of higher education other than one enrolling populations with significant percentages of

undergraduate minority students.¥

Upstart's loan approval and denial rates where a consumer indicates that he or she attended a

community college.

Upstart's loan approval and denial rates where a consumer indicates that he or she attended an

institution of higher education other than a community college.

Upstart's interest rate spread {25th perceniile, median, 75th percentile} for loans made using non-

individualized education data (e.g., school, school sector, major) in the underwriting process.

Upstart's interest rate spread (25th percentile, median, 75th percentile) where a consumer indicates
that he or she attended an institution of higher education enroiling populations with significant

percentages of undergraduate minority students,®

To dats, little public information has been produced by the CFPB about Upstarts disclosures to the Bureau under its NAL

agreement. The limited disciosures made by the CFPB appear to have been based on a simulation, comparing Upstart's approach

to underwriting and pricing against a hypothetical model that refies on FICO store. This approach is seriously flawed, it fails to

isolate the effects of educational data on protected classes of by s when similarly-situated Upstart customers are compared

to one another, The flaws in this design suggest a path forward for Congressional investigators—by demanding the production of

data that allows for an apples-to-apples comparison across Upstart's existing portfolio of customers, including data on approvals

and denials specific to each college or university attended by an Upstart customer, Congress can more aceurately assess whether

Upstart's approach to underwriting or pricing loans has a di impact, See C Financial Protection Bureau, An update on

credit access and the Bureau's first No-Action Letier (August 2018), 3 s - o it
-and-no-action-letter,
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L ‘Upstart's interest rate spread (25th percentile, median, 75th percentile) where a consumer indicates
that he or she attended an institution of higher education other than one enrolling populations with

significant percentages of undergraduate minority students.®

. Upstart's interest rate spread (25th percentile, median, 75th percentile) where a consumer indicates

that he or she attended a community college.

. Upstart’s interest rate spread (25th percentile, median, 75th percentile) where a consumer indicates

that he or she attended an institution of higher education other than a community college,

Should information produced by Upstart demonstrate that the company’s practices have a disparate
impact on protected classes with respect to the cost of credit, or offer evidence that Upstart's approach to
consumer lending perpetuates economic inequality, Congress should immediately clarify to the CFPB that
these outcomes are inconsistent with the intent behind the No-Action Letter Program. Further, Congress
may wish to consider new legislation to prohibit the CFPB from waiving the Equal Credit Opportunity

Act {ECOA) for any companies seeking a No-Action Letter in the future, narrowing the scope of CFPB's

authority 1o issue these types of letters,

Recommendation 2: Federal and state financial regulators should prioritize
oversight of the use of education data in underwriting to ensure lenders comply
with fair lending laws.

Federal and state financial regulators supervise compliance with and enforce fair lending laws. Regulated
financial institutions include both large banks like Wells Fargo and nonbank specialty consumer lenders
like Upstart, Based on the findings of this report, federal and state financial regulators should prioritize the

oversight of consumer lending where regulated entities use education data in underwriting or pricing credit,

Federal financial regulators, including prudential regulators and the CFPB, should examine the

9

use of education criteria in lending decisions by big banks and nonbank consumer lenders, Federal
regulators, including the Office of the Comptroller of the Currency (OCC), the Federal Reserve Board,

the Federal Deposit Insurance Corporation {FDIC), the Federal Trade Commission (FTC), and the CFPB,
oversee or enforce laws that may apply to the use of education data in consumer lending. In particular, these
regulators may enforce ECOA, which prohibits certain types of discrimination in the extension of credit.

As the first case study in this report demonstrates, large regulated financial institutions may use education

data when determining access to credit or pricing financial products, despite the fair lending compliance
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risks it creates for these financial institutions,” This report offers ample evidence to suggest Wells Fargo's

consumer lending practices, in particular, create risks for protected classes of consumers,

There is recent precedent for the CFPB and other regulators to consider the use of non-individualized
education data as a fair lending compliance risk for financial institutions. In 2012, the CFPB studied the
use of schools’ Cohort Default Rate (CDR) in private student lending, finding that, “[glenerally .. . lenders’
consideration of CDR in either school eligibility or underwriting and pricing criteria may reduce credit

access and increase costs disproportionately for minority borrowers"®

Following publication of the 2012 report, the CFPB incorporated this finding into its examination procedures
by instructing examiners to consider the use of CDR when evaluating both bank and nonbank private
student lenders for compliance with ECOA. Shortly thereafter, the FDIC took an enforcement action against
Sallie Mae Bank for violating ECOA by using this particular piece of education data in underwriting and

pricing private student loans.®

Based on the evidence presented in this report, other regulators should adopt the same approach as the
FDIC—prioritizing scrutiny of these practices across the financial services sector and taking enforcement

actions where appropriate.

States should prioritize action to stamp out educational redlining when overseeing consumer lending
by banks and nonbanks. Since 2017, the CFPB has ceased to bring new enforcement actions poliging
discrimination in the financial sector, drawing criticism from state law enforcement officials, civil rights
groups, and Members of Congress for failing to apgropriately administer the nation's fair lending laws.®
Fortunately for consumers, the Dodd-Frank Act empowers state attorneys general and state banking
regulators to enforce these laws with respect o the companies they regulate. This authority presents an
opportunity for state officials to scrutinize the use of education data in consumer lending within their states,

stepping in where the CFPB has recently failed to act.

in addition, states may enforce and administer a wide range of state civil rights and anti-discrimination
statutes. Evidence suggests that some states are already beginning to scrutinize these entities for viclations
of state law. As part of any expanded state oversight effort, state regulators and law enforcement should
scrutinize Upstart’s practices for compliance with these state fair lending laws in the context of the CFPB's
Upstart No-Action Letter. .
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Recommendation 3: Consumer lenders, including banks and fintech speciaity
lenders, should regularly publish information on underwriting decisions and
pricing that relies on education data.

Banks and specialty lenders such as Wells Fargo and Upstart that use education data in their underwriting
decisions should make available data on the impact of these criteria on access to credit (including both
approvals and denials) and on pricing of loans for consumers, This information should track access and
pricing both for borrowers who attend minority-serving institutions and for borrowers who attend non-
minority serving institutions. This additional information about credit decisioning and pricing should be
made available to the public at large, including stakeholders inside and outside of government, through
publication on the lender's website and disclosure at the time of application. For this public disclosure

to be effective, it should include data that allows for comparison across a company’s existing portfolio of
customers, including data on approvals and denials specific to each college or university attended by an

applicant for credit.

By embracing new transparency with respect to the effects of education data on lending, market
participants can empower borrowers to shop for financial products with an accurate understanding of the
costs and risks associated with each product. Further, such transparency efforts wili empower federal and

state regulators to perform more effective oversight over the industry.

»
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Conclusion

Communities of color have historically been locked out of mainstream credit markets, But while companies
tout the use of education-based criteria in underwriting as a means to broaden credit access for
marginalized consumers, the use of such factors may actually undermine equitable access to credit. Indeed,
by creating situations where protected classes of consumers are offered less favorable credit terms, the use

of education data in credit underwriting decisions can reinforce systemic barriers to economic opportunity.

Discrimination in consumer credit markets is not new. But as this analysis shows, the use of education data
in underwriting could charge borrowers more for a loan simply for choosing the most accessible path for
pursuing the American Dream. Is this what is meant by a mission of ‘innovation'? Access to credit should not
simply mean ‘more people getting more loans! it is imperative to examine the variance in the cost of those

loans, Otherwise, expanded access fo credit will not expand equity.

With mortgage redlining, borrowers are given worse loans simply because of wha their neighbor is. Now,
with educational redlining, borrowers are given worse loans simply because of who is sitting next to them in
the classroom. Just as law enforcement iook action against mortgage redlining, they must do the same with
education redlining. innovation should not re-package age-old discrimination, Rather, true innovation should

provide a means to equitably broaden credit access for historically marginalized communities,
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial

Protection, from Chairwoman Maxine Waters:

CFPB’s New Policy Regarding Prohibition on Abusive Acts or Practices

On January 24, the Bureau issued a new policy statement, clarifying how it would enforce abusive
acts or practices as part of its enforcement of Section 1031 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act, which prohibits unfair, deceptive, or abusive acts or practices
(UDAAP). The policy statement effectively rewrites Dodd-Frank to undermine the Bureau’s
authority to protect consumers and punish bad actors in the financial marketplace. The new policy
makes it easier for entities that engage in abusive conduct to avoid paying penalties. The new
policy needlessly hinders the Bureau’s ability to hold entities accountable by requiring a cost
benefit analysis when considering whether an act or practice is abusive. The policy statement also
abandons the Bureau’s long-standing practice of bringing abusive claims along with unfair and/or
deceptive claim based on the same set of facts.

Question 1

Director Kraninger, under the new policy, the Bureau will not impose penalties against
entities that engage in abusive conduct if they made a “good faith effort” to comply with
the law. Dodd-Frank presumes that the Bureau will impose penalties for violations of
federal consumer law, including for abusive acts or practices. Please explain why you have
rewritten the law to limit the ability of the Bureau to penalize companies that abuse
consumers.

Response

As you note, on January 24, 2020, the Consumer Financial Protection Bureau (Bureau) issued a
policy statement providing a common-sense framework for how it intends to apply the
"abusiveness" standard in supervision and enforcement matters, “Statement of Policy Regarding
Prohibition on Abusive Acts or Practices” (policy statement).” The policy statement does not
amend the definition of abusiveness as set forth in the Consumer Financial Protection Act
(CFPA). Rather, the policy statement seeks to provide greater clarity around the application of
the abusiveness standard, thereby promoting compliance with the standard, since the CFPA is
the first Federal law to prohibit abusive acts or practices with respect to consumer financial
products and services generally. Given that, abusiveness does not have the rich, long history
through legislative, administrative, and judicial actions and decisions of the unfairness and
deception standards. The Bureau’s promotion of clarity and compliance are in the public
interest and beneficial to all stakeholders in the consumer finance marketplace.

As set forth in the Bureau’s recent policy statement, absent unusual circumstances, the Bureau
does not intend to seek civil penalties or disgorgement if a covered person made a good-faith

! https://files.consumerfinance.gov/f/documents/cfpb_abusiveness-enforcement-policy_statement.pdf.
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effort to comply with the abusiveness standard. This policy statement is consistent with the
Bureau’s statutory mandate. As set forth in the CFPA, “[i]n determining the amount of any
penalty assessed . . ., the Bureau or the court shall take into account the appropriateness of the
penalty with respect to” several factors including expressly “good faith of the person charged.”?
Further, the Bureau emphasizes that it is committed to aggressively pursuing the full range of
monetary remedies against bad actors who were not acting in good faith in violating the
abusiveness standard, such as those who engage in fraudulent practices or consumer scams.

The Bureau’s seeking such relief will prevent and deter the continuation or recurrence of such
abusive acts or practices.

Finally, it bears emphasizing that even if a covered person makes a good-faith but unsuccessful
effort to comply with the abusiveness standard, the Bureau still intends to seek legal or equitable
remedies, such as damages and restitution, to redress identifiable consumer injury caused by the
abusive acts or practices that would not otherwise be redressed.

Question 2

Director Kraninger, Congress explicitly included a definition of abusive conduct in Dodd
Frank. The statutory definition of abusiveness makes no reference to any consideration of
whether the harm to consumers from the conduct is cutweighed by its benefits. In contrast,
Congress explicitly required such an analysis when it defined unfairness in the statute.
What authority allows the Consumer Bureaus unilaterally amend the definition of
abusiveness provided in Dodd-Frank?

Response

The policy statement does not amend the definition of abusiveness as set forth in the CFPA, as
outlined in the response to Question 1. The policy statement provides a framework for the
Bureau’s exercise of its supervisory and enforcement authority to address abusive acts or
practices. The policy statement indicates that the Bureau intends to focus on citing conduct as
abusive in supervision and challenging conduct as abusive in enforcement if the Bureau
concludes that the harms to consumers from the conduct outweigh its benefits to consumers.
This focus is consistent with the priority the Bureau gives to the prevention of harm to
consumers. It will help ensure that the Bureau uses its scarce resources to address conduct that
harms consumers and will ensure that the Bureau's supervisory and enforcement decisions are
consistent across matters.

The Byreau’s consideration of the harms and benefits of the conduct (i.e., its effects) on
consumers can be qualitative as well as quantitative. That is, a quantitative analysis is not

212 US.C. § 5565()3HA).
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necessary for every citation or challenge to conduct as being a violation of the abusiveness
standard.

Question 3

Director Kraninger, double pleading is a common practice among law enforcement. Why
would you hamstring the efforts of your supervision and enforcement division by limiting
its ability allege abusive claims along with unfairness or deception based on the same
conduct?

Response

As of the publication of the policy statement on January 24, 2020, the Bureau had brought 32
enforcement actions that included an abusiveness claim. Thirty of those 32 actions had both an
abusiveness and an unfairness or deception claim, and in many of those actions, the abusiveness
claim arose from the same course of conduct as the unfairness or deception claim. Given the
prevalence of double pleading in previous Bureau public enforcement actions involving claims of
abusiveness, along with the relatively nascent nature of this legal authority (and of the Bureau
itself) and the number of matters the Bureau has resolved via settlement agreement, few reported
Judicial or Bureau administrative decisions address the contours of the abusiveness standard.

The Bureau believes that by avoiding double pleading it will provide more certainty to covered
persons as 1o the conduct the Bureau determines is abusive. This approach also will facilitate
the development of a body of jurisprudence as to the conduct courts conclude is abusive. This
approach is not designed to hamstring the Bureau’s ability to bring appropriate claims, as
demonstrated by the Bureau’s recent public enforcement action involving claims of both
abusiveness and unfairness.

In 2016, the Consumer Bureau brought an action against Wells Fargo for its illegal sales
practices. As part of that action, the Consumer Bureau fined the Bank $100 million. The
Consumer Bureau found that Wells Fargo both unfairly and abusively opened millions of fake
deposit and credit card accounts. The Consent Order detailed how thousands of Wels Fargo
employees engaged in illegal sales practice to satisfy the Banks’ sales goals and earn incentive
compensation. Based on your new guidance on your standard for abusive activities, the
Consumer Bureau would not be able to bring both of these claims today, since the Bureau now
believes it should only bring "stand-alone™” cases to halt abusive practices. If CFPB took this
approach in 2016, career enforcement attorneys would have had to make the false choice that
opening fake accounts was either abusive or unfair when it was clearly both under the law.

Question 4
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Director Kraninger was it appropriate for the CFPB to prosecute Wells Fargo to the full
extent of the law for such egregious consumers abuses?

Response

The Bureau has not conducted a retrospective analysis of enforcement or supervisory actions to
determine whether conduct addressed as abusive in any of those actions would potentially not be
the basis of an abusiveness claim under the policy statement. There are several examples of
conduct previously addressed as abusive, however, that likely would not be affected by the policy
statement. The Wells Fargo Sales Practices matter, for example, included findings of
abusiveness related to the bank’s unauthorized enrollment of consumers in online-banking
services and issuance of unauthorized debit cards. That conduct was not the subject of
unfairness or deception claims and did not have benefits to consumers that outweighed its
harms.

Question 5

Director Kraninger, in your view, should career enforcement attorneys have the
discretion to determine what clams to bring based on the facts of each case not on some

arbitrary policy?
Response
The policy statement is not an arbitrary constraint on enforcement discretion. Uncertainty exists
as fto the scope and meaning of abusiveness. This uncertainty creates challenges for covered
persons in complying with the law. The Bureau wants to make sure that such uncertainty does
not impede or deter the provision of otherwise lawful financial products or services that could be
beneficial to consumers.

Question 6

Under your new policy regarding the enforcement of abusiveness, would you have brought
these claims?

Response

See response to Question 4.

Decline in Enforcement/Supervisory Activity
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One of the Consumer Bureau’s primary functions is to supervise large banks and credit unions in
addition to certain non-banks for compliance with Federal consumer financial law. After you
testified last March again after your testimony last October, you were asked to provide information
on the number of exams the Consumer Bureau is performing. According to your response, the
Consumer Bureau opened 174 exams in FY 2016, 171 in FY 2017, 146 in FY 2018, and only 131
in FY 2019. You also indicated that only 2 of the 22 public enforcement actions announced in FY
2019 were against depository institutions. This contrasts to eight such actions against depository
institutions in FY 2016, under Director Cordray.*

Question 7

Director Kraninger, can you please explain the Consumer Bureau’s decline in enforcement
and supervisory activity under your leadership?

Response

Rigorous enforcement is part of the Bureau's mission that we continue to carry out. When the
Bureau discovers violations, enforcement is essential to hold wrongdoers to account, make
things right for consumers, and deter future violations. Every enforcement case we undertake is
managed by our staff to ensure compliance with Federal consumer financial laws and to prevent
and redress consumer harm. We pursue cases only after thoroughly reviewing the facts. And
once those facts are in our possession, I am committed to ensuring that we move as expeditiously
as possible to resolve cases in the interest of justice, whether through public enforcement action,
a determination that a particular investigation should be closed, or through the use of our
education, regulaiory or supervisory tools.

In fiscal year (FY) 2019, the Bureau announced 22 public enforcement actions and settled six
previous lawsuits. The final orders and judgments obtained by the Bureau during this period
required a total of more than $750 million in total consumer relief (more than $600 million in
consumer redress and more than $150 million in other relief) and over 3150 million in civil
money penalties, before adjusting for suspended amounts.

In addition to the public enforcement actions, during my tenure with the Bureau, institutions paid
millions in restitution to over 247,000 consumers in connection with supervisory activities. In
FY 2019, the Bureau initiated 485 supervisory events, including 133 supervisory activities with
an onsite date or equivalent, at large banks and non-bank financial institutions. The Bureau

also issued 433 matters requiring attention (MRAs) in FY 2019.

3 See pages 3-4 of QFR Responses from October 16, 2019 Hearing., “Who is Standing Up for Consumers? A Semi-
Annual Review of the Consumer Financial Protection Bureau.”

4 https://www.consumerfinance.gov/policy-
compliance/enforcement/actions/Mitle=& from_date=10%2F01%2F2015&to0_date=09%2F30%2F2016

5
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Question 8

Director Kraninger, in a recent speech before the National Association of Attorneys
General Capital Forum, you stated, “supervision and enforcement are essential tools
Congress gave the Bureau. A purposeful supervisory and enforcement regime can prevent
consumer harm by promoting a culture of compliance and righting wrongs” — end quote.’
How is the significant decline in Bureau’s exam activity and public enforcement actions
against depository institutions consistent with holding them accountable when they harm
consumers?

Response

Consistent with the Bureau’s statutory objectives, the Bureau is committed to enforcing Federal
consumer financial law consistently, without regard to the status of a person as a depository
institution, in order to promote fair competition. Consistent with that statutory objective, under
my leadership, the Bureau has issued MRAs and taken enforcement action against both
depository and nondepository institutions.

Question 9
In your February 6, 2020 testimony before our Committee, you acknowledged that the Bureau has
not launched any enforcement actions related to overdraft and stated that you could not

manufacture cases.

How many checking account complaints has the Bureau received relating to overdrafts
and overdraft fees in each of the past three fiscal years?

Response

In the past three fiscal years, the Bureau has received the following numbers of complaints
related to overdraft and overdraft fees:

o InFY 2017, approximately 4,600 complaints.
e InFY 2018, approximately 4,400 complaints.
o InFY 2019, approximately 4,200 complaints.

Question 10

* https://www.consumerfinance. gov/about-us/newsroom/director-kraningers-remarks-national-association-attorneys-
general-capital-forum/
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What percentage of checking account complaints have involved overdrafts or overdraft
fees in each of those years?

Response

In the past three fiscal years, the following percentages of checking account complaints have
involved overdrafts or overdraft fees:

o [nFY 2017, 27.6% of checking account complaints.
o InFY 2018, 24.8% of checking account complaints.
o InFY 2019, 20.9% of checking account complaints.

In your first full year on the job, of the 24 public enforcement actions announced in 2019, only
two were against depository institutions, a decline from eight enforcement actions against
depository institutions in 2016. Since you last testified before the Committee in October 2019, the
Bureau announced five enforcement actions against nonbanks, most with limited penalties and
fines.

Question 11
Director Kraninger, under your leadership and record of lax oversight, it appears that banks
suddenly are complying with all the various consumer protection laws and regulations. Is
that accurate?
Response
Consistent with the Bureau’s statutory objectives, the Bureau is committed to enforcing Federal
consumer financial law consistently, without regard to the charter of an entity, in order to
promote fair competition, in the interest of justice, and to prevent consumer harm.
Question 12
Director Kraninger, who should consumers turn to if they have been harmed by a bad actor?
Response
The Bureau is commitied to carrying out the mission it has been given by Congress, including
enforcement of Federal consumer financial law. I have made clear that enforcement is the

appropriate tool to use against bad actors. Consumers have many avenues o veport their
concerns, including through the Bureau’s complaint database. Consumers can reach us online
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at www.consumerfinance.gov anytime or by phone at 855-411-2372 Monday - Friday 8am-8pm
ET in over 180 languages.

Question 13

Director Kraninger, in your view, should more states follow California’s lead and explore
setting up a state-level CFPB if the federal CFPB will not do its job?

Response:

The Bureau will not comment on what California or other states should do; the Bureau will
continue to fulfill its own mission.

Decline in Fair Lending Enforcement

According to information you provided to the Committee following your last appearance in
October 2019, you indicated that the Consumer Bureau opened 32 fair lending supervisory exams
in fiscal year (FY) 2016, and that number fell to 24 in FY 2019. You also noted there were only
21 fair lending supervisory events planned for FY 2020.6

Question 14

Director Kraninger, why has the number of fair lending supervisory exams opened by the
Consumer Bureau declined?

Response
The Bureau'’s fair lending supervisory exams have consistently made up 15 percent to 18 percent

of the total exam events opened by the Bureau since FY 2016. The Bureau remains committed to
protecting consumers from discrimination.

After reviewing the fair lending public enforcement actions taken by the CFPB thus far that are
listed on your website, it appears there have been no cases where the CFPB, under your leadership,
has found a company of violating the Equal Credit Opportunity Act (ECOA).

Question 15

§ See pages 3-4 of QFR Responses from October 16, 2019 Hearing., “Who is Standing Up for Consumers? A Semi-
Annual Review of the Consumer Financial Protection Burean.”

8
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Director Kraninger, do you believe that in 2019, there was not a single consumer that was
discriminated against by a financial company pursuant to ECOA?

Response

Protecting consumers from discrimination is one of the primary objectives laid out in the Dodd-
Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), an objective that the
Bureau takes very seriously. The Bureau continues fo enforce fair lending laws in our
Jjurisdiction and stands on guard against unlawful discrimination in credit. In calendar year
(CY) 2019, the Bureau referred three matters to the U.S. Department of Justice (DOJ) about
discrimination pursuant to Section 706(g) of the Equal Credit Opportunity Act (ECOA). Like
other federal bank regulators, the Bureau is required to refer matters to the DOJ when it has
reason to believe that a creditor has engaged in a pattern or practice of lending discrimination.
In 2018 and 2019, the Bureau had a number of ongoing fair lending investigations of institutions
involving a variety of consumer financial products. One key area in which the Bureau has
Jocused its fair lending enforcement efforts is addressing potential discrimination in mortgage
lending, including the unlawful practice of redlining. At the end of CY 2019, the Bureau had
pending investigations in this and other areas.

Question 16

If not, why did you not undertake any fair lending public enforcement actions pursuant to
ECOA?

Response

In general, the Bureau does not comment publicly on confidential enforcement investigations or
litigation. The Bureau’s mission is to ensure all consumers have access to consumer financial
products and services and that markets for consumer financial products and services are fair,
transparent, and competitive. The Bureau will continue to fulfill that mission while exploring
ways to increase access to credit for all. The Bureau is committed to fair lending and will
continue to vigorously enforce fair lending laws within our jurisdiction.

Question 17

According to the CFPB’s annual Fair Lending Report issued last June 2019,” of the five regulatory
agencies that make up the Federal Financial Institutions Examination Council (FFIEC), including
the CFPB, there were 20 referrals in 2016 to the Department of Justice (DOJ) for potential

7 https:/files.consumerfinance.gov/f/documents/201906_cfpb_Fair_Lending_Report.pdf
9
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violations of the Equal Credit Opportunity Act (ECOA). However, there was only one such referral
to DOJ in 2018, which was done by the National Credit Union Administration (NCUA).

Director Kraninger, why are we seeing so few referrals from the Consumer Bureau and
other agencies to the Department of Justice with regard to allegations of discrimination
pursuant to BCOA?

Response

I cannot comment on referrals from other state or federal regulatory agencies to the DOJ. On
behalf of the Bureau, I can state with confidence that we are committed to fair lending and will
continue to vigorously enforce fair lending laws within our jurisdiction. As noted above, in CY
2019, the Bureau referred three matters to the DOJ about discrimination pursuant to Section
706(g) of the ECOA. One key area in which the Bureau has focused its fair lending enforcement
efforts is addressing potential discrimination in movigage lending, including the unlawful
practice of redlining. At the end of CY 2019, the Bureau had a number of pending investigations
in this and other areas.

Lack of Supervision Over Federal Student Loan Servicers

Student loan debt is a national crisis. According to the Federal Reserve, Americans owe more than
$1.6 trillion in student loan debt.® This Committee held a hearing in September on holding student
loan servicers accountable. The CFPB has a vital role in supervising the servicing of federal student
loans, yet according to information you provided to this Committee after you testified in October,
in FY 2018 and 2019, the Bureau did not conduct any new exams regarding the servicing of federal
student loans.”

Question 18

Director Kraninger, you have indicated in your testimony before our Committee that the
Consumer Bureau has oversight over federal student loans. Why have you not conducted
any new exams regarding the servicing of federal loans?

Response

Since December 2017, while the Bureau’s supervisory activity concerning private and privately
held student loans continued, examinations of student loan servicers were limited by the fact that
those servicers declined to produce information requested by the Bureau for supervisory
examinations related to federal Direct Loans and Federal Family Education Loan Program
(FFELP) loans held by the Department of Education. That has now changed. The Bureau is

8 hitps://www.federalreserve.govireleases/g1 9/current/

9 See page 9 QFR Responses from October 16 Hearing., “Who is Standing Up for Consumers? A Semi-Annual
Review of the Consumer Financial Protection Bureau”

10
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currently conducting an examination at a student loan servicer that includes review of federal
Direct Loans and federally-held FFELP loans. This examination is being conducted in
coordination with the Department of Education’s own examinations of these servicers for
compliance with their programmatic requirements.

Question 19

In January 2020, you announcementa memorandum of understanding between the Consumer
Bureau and the Department of Education on sharing information from complaints submitted by
student loan borrowers. This MoU is a very limited agreement — of the two MoUs that the
Department of Education revoked, one was on consumer complaints related to Section 1035 of
Dodd Frank, and the other was on sharing supervisory information. The MoU you announced this
week only deals with consumer complaints.

Director Kraninger, since the Consumer Bureau continued to accept student loan
complaints even after the Department of Education pulled the agreement, does this MoU
do anything other than reaffirm the status quo?

Response

Yes, the Bureau continued to accept Federal student loan complaints after the Department of
Education terminated the prior complaints Memorandum of Understanding (MOU). In fact, the
Bureau used data from those Federal student complaints in the Private Education Loan
Ombudsman’s Annual Report in October 2019.7° The new complaints MOU provides a
Jframework for the Bureau and the Department of Education to facilitate increased collaboration
and to bring their complementary areas of subject maiter expertise to bear on student loans in
order 10 have better outcomes for consumers. More specifically, the new complaints MOU
provides for the sharing of information about complaints and borrower characteristics. It
provides for the sharing of analysis, recommendations, and data analytics tools, and provides for
regular meetings between the Bureau and the Department of Education regarding complaints.
With the new complaints MOU, the Department of Education will have near real-time access to
the Bureau’s complaint database. Additionally, the new MOU directly addresses and balances
the respective roles and responsibilities of both the Bureau and the Department of Education
with respect to federal and private student complaints. Using just one example of how the new
complaints MOU is more than reaffirming the status quo, if either the Bureau or the Department
of Education identifies a potential issue through complaints in near-real time at one servicer, the
Department of Education may notify the other eight servicers regarding the potential issue,
which could potentially allow them to resolve the issue before any harm io their borrowers
occurs.

rivate-education-loan-ombudsman_2019.pdf.
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Question 20

Director Kraninger, please provide an update on your negotiations with the Department of
Education regarding the sharing of supervisory information that would allow the Consumer
Bureau to resume exams regarding the servicing of federal student loans.

Response

See response to Question 18. In addition, to further development of the coordinated examination

process, the Bureau has offered to detail two staff members to the Department of Education.

Due to the pandemic crisis, the details have not yet been executed.

Question 21

Director Kraninger, how long are you willing to negotiate with the Department of
Education before considering other options, including legal action?

Response
See response to Question 20. Consistent with that response, examinations including review of
federal Direct Loans and federally-held FFELP loans are taking place consistent with the
Bureau’s risk prioritization process.
Question 22
In your February 6, 2020 testimony before our Committee, you indicated that the Bureau would
be sending detailees to the Department of Education to conduct joint examinations of federal
student loan servicers with the Department of Education.

When will the first such examination take place?

Response

See responses to Questions 18 and 20.

Question 23

How many examinations are planned?

12
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Response

The Bureau generally considers such information confidential supervisory information and has
only provided the total number of supervisory events in a given fiscal year rather than any subset
associated with a particular product line or law (with the exception of fair lending). The Bureau
schedules supervisory events based on a vobust risk priovitization process and is engaged in
regularly enhancing that process. The Bureau provides insights into its supervisory priorities
and findings in Supervisory Highlights, including some that have been issued associated with
student loan servicing.!!

Question 24
How many detailees will be sent?

Response

See response to Question 20.

Question 25

Will the Bureau’s detailees be working under the supervision and direction of managers
and executives of the Bureau or of the Department?

Response

As referenced above, the detailee(s) will be working on a coordinated examination process and
supporting the Department of Education in building out its contract management oversight
capabilities to the extent that they want to use Bureau examination techniques as a model. As in
any detail, the detailee(s) will be working under the day-to-day supervision and direction of
managers at the Department of Education. However, the detailee(s) are also reporting fo the
Bureau through the Office of Supervision Policy to ensure that the Bureau’s mission needs are
met. This is separate from the ongoing examination which is being conducted simultaneously by
Bureau examiners on federal student loan servicing under the supervision and direction of
managers and executives of the Bureau.

Question 26

' See, e.g., Supervisory Highlights, Issue 13, Fall 2016, available at https://www,consumerfinance.gov/policy-
compliance/guidance/supervisory-highlights/.

13
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Will the Department of Education have to sign off on requests for information that the
Bureau’s examiners make, or will they be able to request the data they need fo evaluate
whether the servicers are complying with the federal consumer financial laws?

Response

The Bureau recognizes the public interest in the conduct of the current examination. However,
the level of information provided in response 1o this question does not set a precedent regarding
what may be determined in the future as confidential supervisory information. Furthermore, the
ongoing examination may not be the model for future events.

In the examination that is ongoing, the Bureau coordinated with the Department of Education on
the requests for information. Information from the subject servicer is being transmitted directly
to the Bureau as well as to the Department of Education.

Question 27

Will the Education Department have to sign off on findings by the Bureau’s examiners, or
will the Bureau’s examiners be free to issue Matters Requiring Attention or Supervisory
Recommendations to address consumer finance compliance issues even if the Education
Department does not view particular conduct to be inconsistent with its contracts?

Response

The Bureau will maintain the integrity of the supervisory process and will issue the findings it
determines appropriate.

Question 28

The results of several studies suggest that racial wealth inequality is exacerbated by student debt.
For example, in the Sociology of Race and Ethnicity journal, researchers found that black students
“take on 85 percent more education debt than their white counterparts—and that disparity
compounds by 7 percent each year after the borrowers leave school, because African-Americans
face unique repayment challenges.” Some of the reasons for this disparity include black students
often having less family wealth than their white counterparts; a higher number of black students
attending for-profit colleges; and black students being more likely to have private loans,

Director Kraninger, what actions has the Consumer Bureau taken to address the unique
challenges of minority student loan borrowers?

Response

14
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As I discussed in exchanges with Members of the Committee, a number of studies have recently
highlighted the disparities in outcomes for minority students. Some of the gaps acknowledged in
those studies, particularly disparities that persist after accounting for differences in wealth and
other factors, were particularly concerning to me. Earlier this year I approved a new project
under the Bureau’s Research Agenda Program in which we will conduct our own research on
borrowing outcomes to beiter understand the drivers of these disparities. We already have the
relevant survey data from the Department of Education in house and we will begin work with our
own data soon. The goal of this research is to develop a more complete picture of borrowers’
experiences so we can help provide borrowers the vight tools at the right points to make more
informed choices. Consistent with the project’s findings, we will take any other appropriate
actions.

In addition, the Bureau offers a series of financial education resources to educate and engage
consumers on taking out student loan debt that they can afford to repay. This summer, the
Bureau will launch a new web tool, “Paying for College: Your financial path to graduation,”
that focuses on preparing students to pay for college, setting a financial plan to budget to
completion, and evaluating the impact of student loan debt on their future finances. The web
tool allows prospective students to evaluate their financial aid packages with tips and advice to
take out student loan debt they can afford based on their future plans, including choice of
institution to attend, degree program, and expected salary at graduation.

As a part of the launch of the new Paying for College web tool, the Bureau will be soliciting
partners from institutions of higher education to pilot the new tool with their students. The
Bureau plans to conduct targeted outreach to communities of color, including Minority Serving
Institutions and Historically Black Colleges and Universities, to join the pilot. In addition to
institutions of higher education, the Bureau conducts outreach to high school counselors and
other organizations that serve disadvantaged and/or minority high school students.

Question 29

The Bureau's Fall Unified Agenda added two new rulemakings to the longer-term agenda, one
relating to Loan Originator Compensation and the other relating to electronic disclosures.

‘Why has the Bureau decided to prioritize those items over topics that were previously part
of the Unified Agenda such as overdraft or student loan servicing?

Response
In light of feedback received in response to the Bureau’s 2018 Call for Evidence and various

other outreach to stakeholders, the Bureau added new entries related to loan originator
compensation and electronic disclosures to its fall 2019 long-term regulatory agenda. This

i5
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portion of the agenda focuses on potential regulatory actions that an agency may engage in
beyond the current fiscal year.

As to loan originator compensation, the Bureau has received feedback that aspects of Regulation
Z’s loan originator compensation requirements are unnecessarily restrictive. The Bureau is
considering a rulemaking to addvess certain of these concerns. In particular, the Bureau plans
to examine whether to permit adjustments to a loan originaior’s compensation in connection
with originating State housing finance authority loans in order to facilitate the origination of
such loans. The Bureau also plans to examine whether to permit creditors to decrease a loan
originator’s compensation due to the loan originator’s error in order to provide clearer rules of
the road for regulated entities.

As to electronic communications, a segment of the U.S. population may prefer and expect the
option to receive certain information electronically, particularly about transactions that a
consumer seeks to initiate from an electronic device. The Bureau has received feedback that the
intersection of certain requirements of Regulation Z and the Electronic Signatures in Global and
National Commerce Act (E-SIGN) are too restrictive for consumers applying for credit card
accounts via electronic channels and for consumers willing, or preferring, to receive account
information electronically only. Therefore, the Bureau is considering a rulemaking 1o address a
range of issues at the intersection of E-SIGN and Regulation Z with regard to credit cards to
expand options for such consumers. Further, through its innovation policies and research
efforts, the Bureau is seeking to improve the timing, content, and consumer understanding of
disclosures that may be enhanced through technology.

Taskforce on Federal Consumer Financial Law

On January 9, 2020 the Consumer Bureau announced the members of its Taskforce on Federal
Consumer Financial Law. According to the Bureau’s press release, the Taskforce “will examine
the existing legal and regulatory environment facing consumers and financial services providers
and report to Director Kraninger its recommendations for ways to improve and strengthen
consumer financial laws and regulations.” You selected Todd J. Zywicki, Professor of Law at
George Mason University (GMU) Antonin Scalia Law School, Senior Fellow of the Cato Institute,
and former Executive Director of the GMU Law and Economics Center to chair the Taskforce.

In a 2013 law review article titled “The Consumer Financial Protection Burean: Savior or
Menace?,” Professor Zywicki wrote “If one were to sit down and try to design a policy-making
agency that essentially embodied all the pathologies that scholars of regulation have identified
over the past several decades, one could hardly do better than that of the CFPB: an unaccountable
body headed by a single director insulated from removal by the president or budgetary oversight
by Congress and charged with a tunnel-vision mission to pursue one narrow goal with potential
for substantial harm to the economy and consumers.”!

12 https://www.mercatus.org/publications/financial-markets/consumer-financial-

16
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Question 30
Director Kraninger, do you agree with Professor Zywicki’s comments referenced above?
Response:

During his extensive career, Professor Zywicki has offered independent views on a wide range of
issues, including those about the Bureau and its mission. My selection of Professor Zywicki as
Taskforce Chair does not necessarily mean that I agree with everything that he has ever said or
written. Professor Zywicki and his fellow Taskforce members represent over 150 years of
collective experience related to the regulation of the consumer financial markets and they are
charged with offering their independent analysis and recommendations to the Bureau. While I
may or may not agree with all the recommendations they ultimately make, I believe this exercise
is vitally important to ensuring that the Bureau takes a wholistic and long-term view of our
important mission to ensure all consumers have access to markets for consumer financial
products and services and that these markets are fair, transparent, and competitive,

Question 31

Director Kraninger, given Professor Zywicki’s prior statements, are you concerned that he
will not be able to adequately or fairly lead the task force and help carry out the Bureau’s
mission to protect consumers?

Response

Professor Zywicki is a highly skilled and accomplished law professor, attorney, and economist. 1
am confident in his ability to offer independent advice that is in the best interest of the American
consumer and the Bureau’s mission with the support of his colleagues on the Taskforce.

Question 32

Professor Zywicki in 2013 filed a declaration on behalf of Morgan Drexen in a lawsuit filed
against the company by the Consumer Bureau. The Consumer Bureau alleged that Morgan
Drexen charged illegal fees and deceived consumers in providing debt relief services. Morgan
Drexen in the course of the litigation was also accused of falsifying evidence. Professor Zywicki
was paid $500 an hour for his work on behalf of Morgan Drexen.

Director Kraninger, does Professor’s Zywicki’s past work as a hired gun for defendants
being sued by the Bureau present an appearance of a conflict of interest?

17
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Response

As noted above, Professor Zywicki is a highly skilled and accomplished law professor, attorney,
and economist. Iam confident in his ability to offer independent advice that is in the best
interest of the American consumer and the Bureau’s mission with the support of his colleagues
on the Taskforce.

Question 33

In addition to Professor Zywicki, the other members of the Taskforce are Dr. J. Howard Beales,
IIT; Dr. Thomas Durkin, L. Jean Noonan, and William MacLeod. Dr. Beales has served as an expert
witness on behalf of Direct TV in a case filed by the Federal Trade Commission (FTC) alleging it
engaged in deceptive advertising. Dr. Durkin previously served as a senior economist at the
Federal Reserve Board. Ms. Noonan currently is a partner at Hndson Cook. According to her firm
biography, she, “represents clients in government investigations, examinations, and enforcement
actions before federal agencies, including the Consumer Financial Protection Bureau, Federal
Trade Commission, and federal prudential regulators.”'3 Mr. MacLeod is currently a partner at
the firm of Kelley Drye & Warren. According to his firm biography, he “guides companies through
investigations, approvals and the sophisticated challenges associated with mergers and
acquisitions.” !

Director Kraninger, while the current members have academic and government
experience, there does not appear to be a single individual on the Taskforce with a
background working for a consumer advocacy or civil rights organization. Why is this the
case?

Response

The Bureau established and followed a robust selection process, which included a public
application period. An internal cross-divisional committee was created that consisted of Bureau
civil servants who reviewed applications, conducted interviews, and made recommendations to
me for appointment to the Taskforce. The individuals selected are highly skilled and respected
professionals who have a wide range of experiences, including past public service within the
federal government.

Question 34

13 https://www.hudsoncook.com/attorney/jean-noonan/
1 hitps://www.kelleydrye.com/Our-People/William-C-MacLeod
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Director Kraninger, do you think it important to have a consumer perspective on the
Taskforce?
Response

1t is my belief that each Taskforce member cares deeply about ensuring that all consumers have
access to markets for consumer financial products and services and that these markets are fair,
transparent, and competitive. 1 believe all perspectives are valuable to this effort, and that is
why the Bureau recently issued a Request for Information to solicit public feedback on the work
of the Taskforce.

Question 35

Director Kraninger, will these taskforce members keep their day jobs, or will they become
employees of the CFPB?

Response

Four members of the Taskforce were appointed through the Bureau'’s expert hiring authority and
are considered intermittent employees of the Bureau. One member was detailed to the Bureau
under the Intergovernmental Personnel Act (IPA) and is considered a Bureau employee for
purposes of the government ethics statutes and regulations. Each member must comply with the
conflict of interest statutes and the Standards of Ethical Conduct for Employees of the Executive
Branch, including the provisions governing outside employment and other outside activities
found in 5 C.F.R. Part 2635, subpart H.

Question 36

Do you intend to follow the rules of the Federal Advisory Committee Act, which ensures
transparency and openness in official advisory committees?

Response
The Taskforce is an intragovernmental committee and not subject to the Federal Advisory

Committee Act (FACA). The Taskforce plans to seek input from the Bureau’s four advisory
committees, all of which are subject to FACA, in addition to the public.

Question 37
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Two of the taskforce members are practicing lawyers at two firms that represent
numerous financial services industry clients, (William MacLeod, partner at Kelley Drye
& Warren and L. Jean Noonan, Partner at Hudson Cook). This creates the potential for
conflicts of interest. Will they recuse themselves from discussions of laws and
regulations affecting their firms’ clients?

Response

Two of the conflict of interest statutes address these recusal requirements. First, under 18
U.S.C. § 208, the financial interests of the law firm are imputed to Mr. MacLeod (financial
interests of Kelley Drye) and Ms. Noonan (financial interests of Hudson Cook). As a result, Mr.
MacLeod and Ms. Noonan must recuse themselves from participating in any particular Bureau
matter that would have a direct and predictable effect on the financial interests of the law firm
where each respectively serves as a pariner. Second, pursuant to 18 US.C. § 203, Mr. MacLeod
and Ms. Noonan are prohibited from accepting any compensation for any representational
services, rendered personally or by another law firm employee, in relation to a particular matter
involving a specific party or parties: (1) in which Mr. MacLeod or Ms. Noonan has participated
personally and substantially as a Bureau employee through decision, approval, disapproval,
recommendation, the rendering of advice, investigation, or otherwise; or (2) which is pending at
the Bureau after Mr. MacLeod and Ms. Noonan has served for more than sixty days.

Question 38

Will Noonan or MacLeod, or any other member of the Taskforce, receive ethics waivers
to permit their participation despite conflicts of interest?

Response
Two members of the Taskforce on Federal Consumer Financial Law have received an ethics
waiver under 18 U.S.C. § 208(b)(1). As required by 5 C.F.R. § 2640.303, the Bureau formally
consulted with the Office of Government Ethics prior to the issuance of each of the waivers. The
Office of Government Ethics did not object to the Bureau issuing these two waivers from the
Sfinancial conflict of interest statute. Neither of the section 208(b)(1) waivers issued to Taskforce
members waives conflicts arising from the financial interest of the Taskforce member’s non-
federal employer.
Question 39

Have any other Consumer Protection officials received ethics waivers?

Response
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Yes. The Bureau has previously issued ethics waivers under 18 U.S.C. § 208(b)(1) to other
Bureau employees. With the exception of the two waivers mentioned above, the other section
208(b)(1) waivers were not issued to Taskforce members, Bureau employees detailed to the
Taskforce, or other employees assigned to particular matters involving the Taskforce.
Question 40

Will the members of the Taskforce file financial disclosures?
Response
Yes. All members of the Taskforce are required to file Confidential Financial Disclosure
Reports (OGE Form 450). Each of the Taskforce members meets the definition of a
“confidential filer” as defined in 5 C.F.R. § 2634.904. '
Question 41

Will you make Taskforce file financial disclosures available to the public?
Response
The Ethics in Government Act of 1978" specifies which federal officers and employees are
required to file a public financial disclosure report.’® None of the Taskforce members occupies

an office or position that is specified in the Ethics in Government Act as requiring the filing of a

public financial disclosure report.’” As noted above, each Taskforce member has been

designated as a confidential financial disclosure report filer. Confidential financial disclosure
reports are required to be withheld from the public, pursuant to section 107{a) of the Ethics in
Government Act.

Question 42
How much will each of the members of the Taskforce be paid?
Response

The Chair of the Taskforce will not receive compensation from the Bureau, but, pursuant to the

5 See 5 U.S.C. app. § 101 ef seq.
6 See 5 U.S.C. app. § 101(D).
17 See also 5 CF.R. § 2634.202.
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IPA, the Bureau will reimburse his employer directly for the hours of work he performs,
including for the cost of all benefits, at an hourly rate of $141.84. The other four Taskforce
members are appointed through the Bureau’s expert hiring authority. Their pay was determined
through the Bureau’s standard compensation process and is at the CN-71 pay band. They are
paid at an hourly rate of $103.39, including locality pay.
Question 43

Whose idea was this taskforce?
Response
With the 10-year anniversary of the Dodd-Frank Act approaching, the Bureau leadership began
discussing what the next 10 years of consumer finance would bring in terms of market
development and consumer protection needs. We also sought to examine the structure of
consumer protection authorities in anticipation of these developments and the experience of the
Bureau since its inception. The model of the National Commission on Consumer Finance was
raised and seemed an interesting idea. That led to the creation of the Bureau’s Taskforce on
Federal Consumer Financial Law.
Question 44

Director Kraninger, did you personally interview the candidates for this Taskforce?
Response
They were interviewed by a cross-Bureau selection committee of civil servants. I was not a
committee participant.

Question 45

Director Kraninger, if you didn’t personally interview the candidates for this Taskforce,
who did?

Response

A cross-Bureau selection committee of civil servants conducted all interviews.

Question 46
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Did Deputy Director Brian Johnson interview the candidates for this Taskforce?

Response

No.

Question 47

Please provide a list of who was involved in the decision-making process for determining
the members of the Taskforce. Were they career or political staft?

Response
As noted in the response to Question 33, the Bureau established and followed a robust selection
process, which included a public application period. An internal cross-divisional committee was
created that consisted of Bureau civil servants who reviewed applications, conducted interviews,
and made recommendations for appointment to the Taskforce. Former Deputy Dirvector Brian
Johnson was involved in approving staff recommendations, though I made the final decision
regarding selection.
Question 48

‘Who was responsible for making the final decision on who was selected for the Taskforce?

Response

As Director of the Bureau, I made the final decision to appoint the five Taskforce members.

Question 49

‘What credentials did the Consumer Bureau look for in the Taskforce members?
Response
Consistent with Section 11 of the Taskforce’s Charter, the Bureau sought to assemble members
who were experts in consumer financial law and academics with diverse points of view, such as
attorneys and economists with significant experience researching and analyzing consumer

financial markets, laws, and regulations, and a record of involvement in research and public
policy, including senior public or academic service. Additionally, I sought members who were
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prominent experts recognized for their professional achievements and objectivity, including
those specializing in household finance, finance, financial education, public economics,
econometrics, and law and economics, and experis from social sciences related to the Bureau’s
mission.
Question 50

How did the Consumer Bureau decide how many members to have on the Taskforce?

Response

The size of the Taskforce was decided based on the scope of the work and consistent with the
charter requirements.

Question 51
What role did Todd Zywicki play in choosing the members of the Taskforce?
Response

None.

Question 52

Consumer advocates have stated that there were many applicants for the taskforce from the
community of consumer protection attorneys and scholars who were not interviewed for a
slot. Was there an ideological litmus test for service on this body?

Response:

The Bureau sought to assemble members who were experts in consumer financial law and
academics with diverse points of view, such as attorneys and economists with significant
experience researching and analyzing consumer financial markets, laws, and regulations, and a
record of involvement in research and public policy, including senior public or academic
service. Additionally, the Bureau sought members who were prominent experts recognized for
their professional achievements and objectivity, including those specializing in household
finance, finance, financial education, public economics, econometrics, and law and economics;
and experts from social sciences related to the Bureau’s mission. There was no ideological
litmus test for service.
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Consumer Bureau Budget

The Consumer Bureau's FY19 annual financial report states that the Bureau drew less than 70%
of the money it was entitled to draw under the Dodd-Frank Act ($468.2MM out of $678.9MM).
The Bureau's FY 20 budget states that the Bureau intends to draw only 83% of its entitlement
(3580.1M out of $695.9M) and its FY 21 budget likewise project's drawing only 83% of the
available amount.

Question 53

How many supervisory examinations and enforcement investigations do you project this
amount will fund?

Response

While this seems a simple question, it is complex. The budget for supervision tends to look at
activity based on projected staffing levels and related costs, such as travel, which then translate
into supervisory events. However, not all supervisory events are examinations that involve 8
examiners for 8 weeks. Certain supervisory events at certain institutions are more labor-
intensive than others. Furthermore, the current pandemic has led the Bureau, responsibly, to
conduct remote examinations and to reassess our current schedule and types of supervisory
evenls planned.

For comparison, in FY 2019, the Bureau initiated 477 supervisory events, including 125
supervisory activities, at large banks and non-bank financial institutions. When building the FY
2020 budget, the Bureau projected it would be able to increase the number of supervisory events
in FY 2020-2021 as it hires additional staff consistent with the staffing plan.
Enforcement’s budget, similarly, is based largely on projected staffing levels though does have
some accommodation for litigation support based on the caseload that may require greater or
lesser litigation support. However, the budget level does not bear a direct relationship 1o the
number of public enforcement actions. In FY 2019, the Bureau announced 22 public
enforcement actions and settled 6 previously filed lawsuits.
Question 54

How many supervisory events are planned for FY 2021?

Response

Planning for supervisory events for FY 2021 is underway.
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Question 55
How many fair lending supervisory events are planned for FY 20217
Response

Planning for supervisory events for FY 2021 is underway.

Question 56
How much is budgeted for the Start Small Save Up Initiative?

Response

The budget for the Start Small Save Up initiative in FY 2020 is $2.5 million, of which $900,000
is allocated to support the national engagement workstream within the Start Small, Save Up 5-
Year Strategic Plan. At the time the budget was developed, it was early in the stand-up of Start
Small, Save Up Initiative — though even then it was anticipated that the budget level would
support multiple years of activity. The Start Small, Save Up initiative was created to address the
low level of savings in the U.S. — reflected in part by the Federal Reserve's Survey of Household
Economics and Decision-making finding that 39 percent of Americans would not use savings to
cover a $400 emergency expense. The initiative is focused on increasing people’s opportunities
to save and empowering them to achieve their savings goals as a step to improved financial well-
being. The FY 2020 budget provides for:

1. Conducting market research and message testing under the national engagement
workstream to understand the financial behaviors of consumers and motivations to
successfully save, using earned, owned, and paid media as testing channels.

2. Engaging with and learning from representatives in individual communities about the
approaches they are taking to encourage saving, observations they may have about
practices that are more or less promising and input they may have about changing
conditions on the ground and supporis that would help them to address those changes.
The effort will also include developing and providing training material, consultation and
support as well as data collection and analysis. From this community engagement we
will identify and document best practices for replication that can be taken to scale.

3. Identifying and developing resources to support employer-led efforts to encourage and
support employee saving; selecting partner employers; piloting promising approaches
internally and externally; and providing technical assistance to partner employers in
creating programs or identifying third-party benefit plans that encourage saving.
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Question 57

Does the Director believe that there is no need for additional resources to examine
supervised entities, investigate wrongdoers, or engage in consumer education?

Response

The Bureau conducts annual staffing planning 1o be implemented at the start of each fiscal year
and assessed on an ongoing basis as staffing changes occur. As Director, I have the discretion
to approve the annual staffing plan; issue position management guidance; and in coordination
with the Chief Financial Officer, adjust the Bureau’s approved headcount. As a precursor to the
FY 2020 Staffing Plan process, I approved a number of initiatives designed to help determine
optimal staffing levels for the longer term and establish the regular cadence for assessing
staffing needs. These initiatives include better aligning resources with my fop policy priorities,
improving how cross-Bureau legal functions are performed, and enhancing how administrative
and operational functions are performed across the Bureau. The FY 2020 Staffing Plan reflects
the optimal staffing levels for the Bureau and its activities. Of note, it will take time to build 1o
the staffing targets in our plan.

Question 58
The Bureau's FY 20 budget shows a 25% reduction in "litigation support” and states that
litigation costs will be declined because the Bureau has resolved a number of matters. Does
that mean that the Bureau will be bringing fewer enforcement actions than it has done in
the past?

Response

This reduction in litigation support funding is tied to the specific litigation needs of the Office of

Enforcement, which varies over time based on the specific facts and timing of particular cases.

This budget line item does not mean the Bureau will bring fewer enforcement actions.

Question 59

The Bureau's FY 20 budget shows expenses for the Office of the Director increasing by
46% over FY 19. Please provide an explanation of what is driving these cost increases.

Response
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The FY 19 amounts reported in the “Fiscal Year 2020: Annual performance plan and report,
and budget overview” reflect the hiring freeze implemented in FY 17. The increases in the FY 20
budget for the Office of the Director include approximately 32 million to reflect the full-year
budget impact of moving the Office of Fair Lending and the Office of Legislative Affairs to the
Office of the Director, as well as approximately $2 million for increases in staffing levels for the
Director’s office, including staffing for the Office of Innovation.

Qualified Mortgage Rule

Director Kraninger, in your January 2020 letter to Senators Warner, Rounds, Jones, and Moran
and during your testimony before the House Financial Services Committee, you indicated that the
Bureau plans to propose a new Qualified Mortgage (QM) definition that moves away from a debt-
to-income (DTT) threshold, which is a direct measure of a borrower’s ability-to-repay and instead
relies on the lenders’ pricing of the mortgage loan, which is generally a measure of an investor’s
appetite for risk. Many advocates and industry stakeholders believe this is a significant and
concerning departure from the current QM definition and have offered an alternative approach the
mirrors the GSEs” current practice of utilizing compensating factors for borrowers with higher
DTI ratios. This framework has been used in the market since the Bureau finalized the ATR/QM
rule in 2013 and the use of compensating factors as been a component of manual and automated
underwriting for Government Sponsored Enterprises (GSEs) and primary market lenders for much
longer. The use of a DTI bright line and compensating factors is working well in the marketplace
and is a framework that has an established track record of sustainable homeownership and strong
loan performance.

Question 60

Do you acknowledge that utilizing lender pricing as a proxy for a borrower’s ability to
repay is an untested approach or does the Bureau possess fact-based historical evidence
that would help predict the impact of a basing the QM definition on the spread between a
mortgage loan’s annual percentage rate (APR) and the Average Prime Offer Rate
(APOR)?

Response

The Bureau is planning to propose amending the existing General Qualified Mortgage (OM)
definition to remove the specific debt-to-income (DTI) threshold and use a pricing-based
approach as an additional criterion to define QM. The existing rule already uses pricing as a
criterion to distinguish between safe harbor QM loans and rebuttable presumption OM loans.
The 2008 Home Ownership and Equity Protection Act (HOEPA) Rule also imposed additional
obligations on mortgages above.a pricing threshold. The Notice of Proposed Rulemaking
(NPRM) will discuss the evidence the Bureau relied on in developing its proposal.
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Question 61

Can you provide a summary of the analysis and all relevant data from the Consumer
Bureau that supports implementing this untested framework of utilizing lender pricing
instead of DTI?

Response

See response to Question 60 and note the NPRM will discuss the evidence the Bureau relied on in
developing its proposal.

Question 62

Why do you believe it is better to use this untested framework rather than leveraging years
of data and evidence that the GSEs’ use of compensating factors for borrowers with higher
DT ratios has been very successful?

Response

See response to Question 60. The NPRM will discuss the rationale for the proposal to revise the
definition of General QM, including its consideration of potential alternatives.

Question 63

Director Kraninger, without DTI, the other aspects of the ATR requirements are merely
product features that are not specific to an individual borrower. Please respond to
concerns from housing and consumer advocates that your proposal would eliminate the
only metric in the ATR framework that actually measures a borrower’s ability to repay. Is
it inconsistent with the ATR standard to create a QM definition that doesn’t actually
measure an individual borrower’s ability to repay? What steps would the Consumer
Bureau take to ensure that loans made under an APOR standard take into account
individual borrowers’ Ability to Repay as required under the statute?

Response

The statute imposes certain requirements for QM related to the individual borrower’s ability to
repay, including the requirement to underwrite based on the amount of the borrower’s payment
schedule under the loan, and to verify and document the income and financial resources the
creditor relies upon to qualify the borrower for the loan with that payment schedule. In addition,
the Bureau is planning to propose that, consistent with the statute, creditors would be required
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to consider DTI or residual income but that the General QM definition would not include the 43
percent DTI threshold.

Question 64

Director Kraninger, at the February 6, 2020 testimony before our Committee, you
suggested that the Dodd-Frank Act contains ability-to-repay underwriting criteria and that
lenders would still be required to “consider” a borrower’s DTL Given that “consider” is
an ill-defined and subjective requirement, how would the Bureau ensure that an APOR
approach meets the legislative intent that lenders analyze an individual borrower’s credit
profile and ability-to-repay during the underwriting process to ensure they receive a
prudently underwritten and safe mortgage?

Response

As your question notes, the term "consider” is part of the statutory requirements for Ability-to-
Repay (ATR); the Bureau anticipates that, consistent with the statute, the NPRM will propose
commentary to clarify what creditors must do to consider DTI as part of the requirements for
OM.

Question 65

To what extent is the Consumer Bureau remaining open to other approaches during this
process in order to remain compliant with the Administrative Procedures Act? Has the
Consumer Bureau considered approaches other than APOR? If so, please provide us a
summary of APOR alternatives the Bureau is considering.

Response

The Bureau will act in accordance with Administrative Procedure Act (APA) obligations and
will consider comments and evidence submitted in response to the NPRM, including comments
advocating for alternative approaches. The NPRM will discuss and seek comment on alternative
approaches considered by the Bureau.

Question 66

Is the Consumer Bureau considering a QM definition based on DTI plus a set of
transparent, flexible compensating factors for higher DTI borrowers along the lines of
what the GSEs have been successfully implementing for the past few years? As you
conduct any reform, would you agree that it is logical for the Consumer Bureau to look at

30



148

House Committee on Financial Services
“Protecting Consumers or Allewing Consumer Abuse?
A Semi-Annual Review of the Consumer Financial Protection Burean”
Questions for the Record
February 6, 2020

what is currently working well in the marketplace and a framework that has a successful
track record of sustainable homeownership and loan performance? If not, why not?

Response
The Bureau will consider comments and evidence submitted in response to the NPRM, including
comments advocating for alternative approaches. The NPRM will discuss and seek comment on
alternative approaches considered by the Bureau.
Question 67
Please respond to concerns that utilizing lender pricing as a proxy could incentivize
pricing risky loans to just below the safe harbor threshold and reduce borrowers” access
to safe conventional mortgages?
Response
The Bureau is aware of concerns that lenders may price loans below pricing thresholds and will
review commentis and evidence raising such concerns in developing any final rule.

Question 68

Has the Consumer Bureau done research to examine the impact of an APOR approach on
affordability and fair lending?

Response

Yes. The Bureau will discuss its analysis of evidence in the NPRM.

Question 69

How does the Consumer Bureau believe it can do a thorough data-driven vetting of its
current proposal on the timeline it is planning?

Response
The Bureau has been considering issues related to ATR/QM and the Patch for a substantial
period of time, including the five-year assessment and last year’s Advanced Notice of Proposed

Rulemaking (ANPRM). The Bureau will carefully consider the evidence, including the comments
and any evidence submitted in response to the NPRM, as it develops any final rule.
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Question 70

Director Kraninger, you have indicated that there will be a temporary extension of the GSE Patch
until a new solution is implemented or one or both of the GSEs exit conservatorship, whichever
is sooner. Housing advocates are concerned that a hard 43% DTI cutoff for QM status would
significantly impair millions of families” access to affordable mortgage financing in the
conventional market.

Can you commit to not using a hard 43% DTI cutoff for QM status?
Response

The Bureau is planning to propose elimination of the 43 percent DTI threshold from the General
QM definition. The Bureau looks forward to the notice and comment process and will review
comments and evidence raised in developing any final rule.

Question 71

Will you commit to a sufficient implementation period of any changes to the QM rule to
avoid unsettling the mortgage lending market?

Response

The Bureau recognizes that an orderly transition to any new General QM definition would be
beneficial for the morigage lending market and consumers. To allow the Bureau time to conduct
a rulemaking to develop a different definition of General QM and for creditors to come into
compliance with any such new definition, the Bureau anticipates that it will propose to extend
the Patch until a final rule implementing changes to the General QM definition takes effect or
one or both of the Government Sponsored Enterprises exit conservatorship, whichever happens
sooner. The Bureau will request comment on an appropriate implementation period for changes
to the General QM definition and will appropriately consider those comments in determining the
implementation period for any final rule.

Question 72

How much time do you expect to give industry to adjust to the new rule between the
announcement of the new rule and its mandatory compliance date?

Response

32



150

House Committee on Financial Services
“Protecting Consumers or Allowing Consumer Abuse?
A Semi-Annual Review of the Consumer Financial Protection Bureau”
Questions for the Record
February 6, 2020

The Bureau will request comment on an appropriate implementation period for changes to the
General OM definition and will consider those comments in determining the implementation
period for any final vule.

Question 73

How does CFPB plan to monitor any impacts to access to credit once an alternative to the
GSE patch is implemented?

Response
The Bureau will continue to monitor the market to determine what impact any changes 1o the
General QM definition have on access to credit.
Question 74
Director Kraninger, in your letter to Senator Warner on the QM Rule, you indicated that the
Consumer Bureau is considering allowing loans to meet the QM standard if they meet a
seasoning standard which would allow a loan to be presumed to meet the Ability to Repay test
after a certain period of repayment by the borrower.
How would this approach be in compliance with the explicit statutory language in TILA
providing that violations of ability to repay can be raised at any time as a defense to
foreclosure (15 USC 1641(k))?
Response
The Bureau is considering a proposal that would allow loans to become QMs after seasoning,
i.e., a period of successful repayment by consumers. The Bureau is continuing to analyze the
legal and policy considerations associated with such a proposal.
Question 75
Has the Consumer Bureau researched the question of how long borrowers may make
mortgage payments by liquidating savings, borrowing from family, or foregoing

medicine, heat, food or other necessities even where the loan is unaffordable?

Response
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The Bureau is continuing to analyze the legal and policy considerations, including evaluating
evidence about whether it may be appropriate to presume based on a successful period of
repayment on certain loans that the creditor appropriately determined at the time of origination
that the consumer had the ability to repay those loans.

Question 76

In any approach utilizing season, will the Consumer Bureau commit to examining these
questions?

Response

The Bureau will continue fo analyze issues related to seasoning, including comments and
evidence presented in response to a seasoning proposal.

Question 77

In July 2019 the Consumer Bureau issued an Advance Notice of Proposed Rulemaking (ANPR)
on the “Qualified Mortgage (QM) Definition under the Truth in Lending Act” that sough
stakeholder feedback on various aspects of the QM/ATR Rule as well as options that the Bureau
was considering for modifications to the QM definition. The Consumer Bureau received 93
comments from a wide array of stakeholders, including trade associations, mortgage lenders,
consumer protection advocates, civil rights organizations, think tanks, and Members of
Congress. This diverse collection of stakeholders has expressed concerns with a pricing-based
QM standard, identified issues with that proposal with regard to consumer protection and prudent
underwriting, and submitted comments in support of different QM frameworks.

Of those 93 comment letters, how many of the respondents supported eliminating a bright
line debt-to-income (DTI) test and creating a new QM standard based on a pricing
threshold?

Response

The comments are part of the public record. Many of the comments supported removing the

specific DTI threshold.

Question 78

Of the 93 comment letters, how many were supportive of a QM definition based on a
bright line DTI requirement and the use of compensating factors?
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Response

The comments are part of the public record. Many of the comments supported retaining a
specific DTI threshold and permitting use of compensating factors.

Payday Rule

At the February 6, 2020 testimony before our Committee, you indicated that you had concerns
about the scope of the payment provisions of the payday rule and specifically that they may
apply to products that were not intended to be covered. The payment provisions are specifically
limited to products with an APR above 36% and there is a carve-out for certain products offered
by depository institutions to their own customers.

Question 79

Director Kraninger, what products specifically do you believe are covered by the
payment provisions unintentionally?

Response

The Payday, Vehicle Title, and Certain High-Cost Installment Loans Rule’s (2017 Payday Rule)
payment provisions are limited to certain installment loans that cost 36 percent annual
percentage rate (APR) or more where the lender has the ability to take payment directly from the
borrower's account, in addition to short-term loans and longer-term balloon payment loans. At
the same time as the release of the 2020 Payday Reconsideration Final Rule, the Bureau plans to
publish some frequently asked questions addressing certain concerns raised by some
stakeholders concerning the payment provisions of the payday rule. Those frequently asked
questions will offer clarification for industry stakeholders as to the application of the payment
provisions to certain issues or practices. The Bureau continues to conduct its analysis and
market monitoring, and will consider what additional action, if any, it will take with respect to
the scope of the payment provisions.

Question 80

Director Kraninger, in your testimony, you indicated that you intended to respond to a
petition you had received with respect to the payment provisions of the payday rule when
the Bureau issues its final rule. That petition relates to the applicability of the payment
provisions to collection efforts made using debit cards. The 2017 Rule expressly decided
to cover such collection efforts. Are you planning to reconsider the decision the Bureau
made in 2017 in this regard?
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Response

The Bureau expects to announce its response to the petition regarding debit cards at the same
time as it releases the 2020 Payday Reconsideration Final Rule.

Home Mortgage Disclosure Act (HMDA) Rule

Collecting racial and ethnic data is crucial to ensuring we have a clear picture of where mortgage
lending disparities exist and in understanding which communities are being underserved. In
2018, CFPB began collecting racial and ethnic data under the Home Mortgage Disclosure Act
(HMDA) rule. In its latest Rulemaking Agenda, the Bureaun hopes to finalize its HMDA rule later
this year.

Question 81

Director Kraninger, what is the current status the HMDA final rulemaking?
Response
On April 16, 2020, the Bureau released a final rule to follow up on aspects of the May 2019
Proposal related to the permanent thresholds for reporting data about closed-end morigage
loans and open-end lines of credit. The Bureau intends to release a proposed rule late this
summer to follow up on the May 2019 ANPRM related to certain data points that are reported
under the 2015 Home Morigage Disclosure Act (HMDA) Rule and coverage of certain business-
or commercial-purpose loans.

Question 82

Director Kraninger, do you believe that collecting HMDA data is important to
understanding where discriminatory behavior is occurring in the lending industry?

Response
Yes. Collecting HMDA data helps agencies determine where discrimination may be occurring.
The collection of data also has costs, which the Bureau must also consider.
Question 83
Consumer advocates have shared their concem that you shrinking the available data to

monitor fair lending violations — how do you respond?
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Response

The Bureau has heard and understands those concerns. In developing a final rule relating to the
loan-volume coverage thresholds, the Bureau carefully considered the public’s input as well as
the impact that raising the closed-end and open-end thresholds would have on achieving
HMDA'’s purposes, which include assisting in identifying possible discriminatory lending
patterns and enforcing antidiscrimination statutes. We also considered the cost of HMDA
reporting for lower-volume institutions. Our final rule includes our assessment of the rule’s
benefits and costs for consumers and lenders.

Question 84

Director Kraninger, what evidence did you have that the data collection was
burdensome?

Response

After issuing the 2015 HMDA Rule and 2017 HMDA Rule, the Bureau heard concerns that
lower-volume institutions continue to experience significant burden with the threshold set at 25
closed-end mortgage loans. The Bureau also heard reports suggesting that the one-time costs to
begin open-end reporting, and the ongoing costs associated with open-end reporting, could be
significantly higher than the Bureau estimaied when it established the threshold of 100 open-end
lines of credit in the 2015 HMDA Rule. The final rule includes the Bureau’s assessment of the
benefits and costs of the rule and cite any evidence on which the Bureau relied.

Question 85

HMDA’s been around for 40 years — why did you need to scale back coverage of smaller
lenders?

Response

While HMDA was enacted in 1975, the reporting requirements have changed substantially based
on recent legislative and regulatory actions. For example, the Dodd-Frank Act added 13 new
data points and the Bureau’s 2015 HMDA Rule added 14 more, using its discretionary authority
under the Dodd-Frank Act, and revised 5 other pre-existing data points. In sum, the Act and rule
approximately doubled the required data that lenders must report under HMDA. The Bureau’s
2015 HMDA Rule also made mandatory the reporting of open-end lines of credit in addition to
closed-end mortgage loans. The Bureau’s final rule to permanently increase the thresholds for
collecting and reporting data on closed-end mortgage loans and open-end lines of credit,
respectively, explained that it was intended to reduce costs for smaller lenders while still
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providing federal regulators and other stakeholders with adequate information to fulfill HMDA's
purposes.
Question 86

Do you believe that smaller lenders precisely the people who provide credit to the
protected classes and rural areas?

Response

Small lenders help provide credit to protected classes and rural areas.

Question 87

In your testimony you discussed coming improvements in the HMDA Explorer Tool.
What specific changes will be made in the tool this year?

Response

The HMDA Data Browser recently added additional geographies (e.g. county) and the ability to
filter by filing institution. We are working on adding mapping capability for some variables and
will be holding user feedback sessions this summer to identify future improvements. To ensure
users are aware of the capability of the Browser and other tools, we are adding user guides to
the site and hosting webinars for users this spring.

Question 88

Will the changes be made before the 2019 HMDA data is publicly released?
Response
As noted, some improvements have been made alveady, and the mapping, user guides and

webinars will occur before the 2019 data is released. Other improvements will occur after user
feedback sessions are held this summer.

TRID Rule :
In your February 6, 2020 testimony before our Committee, you were asked about the TRID Rule
and you stated that “closing is not the best time for all of these types of disclosures.” As you
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know, TRID requires that disclosures about the final costs of the transaction be made three days
before closing.

Question 89

Are there closing disclosures required by TRID that you do not believe should be
required and, if so, what disclosures would you get rid of?

Response

My statement that “closing is not the best time,” was in reference to the challenges consumers
face at the closing table when presented with all of the types of disclosures that Congressman
Luetkemeyer referenced when I gave the response you quoted— including state-mandated forms,
Jfederally-mandated forms, and lender-mandated forms. As for Truth in Lending Act/Real Estate
Settlement Procedure Act Integrated Disclosure Rule (TRID)-required disclosures, the Bureau is
in the process of researching the effects of the TRID rule for the required five-year assessment of
the rule. We expect to publish a report of our findings in the fall.

Question 90

‘When would you provide disclosures about final costs if not immediately prior to
closing?

Response

As noted above, my statement that “closing is not the best time,” was in reference to all of the
types of disclosures that Congressman Luetkemeyer pointed to during the hearing, including
State-mandated, Federally-mandated, and lender-mandated disclosures that go beyond
disclosing final costs.

Prepaid Rule

In December, PayPal sued to invalidate the CFPB’s final prepaid rule.'® The rule provides
critical protections to prepaid users, which includes a huge number of consumers engaging with
a wide range of companies. The rule was necessary because for years consumers lacked the legal
safeguards their money deserves. The prepaid rule is the result of a long, thoughtful process that
began under Director Cordray in 2012 and establishes a critical baseline of protections that are
essential to consumer confidence.

Question 91

18 PayPal v CFPB, Civil Action No. 19-3700 DC District Court
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Will the Bureau defend the prepaid rule from PayPal’s lawsuit?
Response

The Bureau will respond to the plaintiff’s claims in court and generally does not comment on
pending litigation. As indicated in joint motions for a scheduling ovder filed on February 21,
2020 and March 24, 2020, the Bureau expects to file a motion for summary judgment in this
case.

Question 92

Before the rule, consumers who relied on prepaid accounts had only the patchwork of
state money transmitter laws to keep their money safe.

If the Bureau were to decide not to defend the prepaid rule, are state money transmitter
laws sufficient to ensure consumer safety in this space?

Response

The Bureau will respond to the plaintiff’s claims in court and generally does not comment on
pending litigation. As indicated in joint motions for a scheduling order filed on February 21,
2020 and March 24, 2020, the Bureau expects to file a motion for summary judgment in this
case.

Question 93

Virtual currencies, such as Facebook’s Libra, and cryptocurrencies such as Bitcoin, exist in a
legal and regulatory grey area. Payments made with cryptocurrencies when conducted with the
help of intermediaries appear to lack basic consumer protections under federal law. Facebook
still appears intent on launching Libra, to be stored in its digital wallet, Calibra, which means
millions, if not billions of dollars, of consumers’ funds could be at risk.

Would the protections digital wallets have under the CFPB’s Prepaid Rule extend to
virtual currency or cryptocurrency wallets such as Calibra?

Response
As the Bureau explained in the 2014 notice of proposed rulemaking and the 2016 final rule

governing prepaid accounts, the application of Regulation E and the prepaid rule to such
products and services was outside of the scope of that rulemaking. The Bureau also stated in the
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2016 final rule that as part of its broader administration and enforcement of the enumerated
consumer financial laws and title X of the Dodd-Frank Act, it would continue to analyze the
nature of products or services tied to virtual currencies. Since that time, the Bureau has
continued to accept consumer complaints and monitor the cryptocurrency markets as they
pertain to the Bureau’s jurisdiction, including the planned launch of the Libra cryptocurrency
and the Calibra wallet.

Community Reinvestment Act

In December 2019, as a board member of the FDIC, you voted in favor of the Notice of Proposed
Rulemaking (NPRM) on Comptroller Otting’s proposal on gutting the Community Reinvestment
Act (CRA). Notably, the Federal Reserve did not join this proposal. FDIC Board Member Martin
Gruenberg voted against Comptroller Otting’s proposal, describing it as, “a deeply misconceived
proposal that would fundamentally undermine and weaken the Community Reinvestment Act.”
And in remarks this month, Federal Reserve Board Governor Lael Brainard, said that, “given
that reforms to the CRA regulations are likely to set expectations for a few decades, it is more
important to get the reforms done right than to do them quickly. That requires giving external
stakeholders sufficient time and analysis to provide meaningful feedback on a range of options
for modernizing the regulations.”

Question 94

Can you explain why, as an FDIC board member, you voted in favor of the OCC/FDIC’s
proposal on the Community Reinvestment Act?

Response
I voted to publish a proposal, using the notice and comment procedures of the APA, that I
believe will make the Community Reinvestment Act (CRA) regulatory framework more objective,
transparent, congsistent, and easy to understand.
Question 95
Director Kraninger, since the Federal Reserve did not sign on to your propesal, are you
concerned that the OCC/FDIC proposal you voted in favor of could lead to regulatory
arbitrage, with companies seeking to exploit loopholes from diverging regulators?

Response

The comment period for the CRA notice of proposed rulemaking closed on April 8, 2020. The
EDIC and OCC are in the process of reviewing the comments received. Accordingly, it is
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premature to speculate on the content of a final rule or whether it will lead to regulatory
arbitrage.

Question 96

Director Kraninger, yes or no, do you agree with Governor Brainard’s comments that
CRA reform should not be rushed and that it is important to get the details right?

Response

As a general matter, I believe all agencies should follow the valuable notice and comment
procedures of the APA. The notice and comment process requires agencies proposing changes
to their rules to take into consideration comments made by the public, which may reveal data,
research, or arguments in favor or against the proposed changes.

Question 97

If there is less HMDA data being reported by banks, especially in rural areas, will less
transparency make it harder to ensure that Community Reinvestment Act (CRA)
investments are appropriately targeted at low-income communities?

Response

The Bureau established coverage thresholds under HMDA that will provide substantial visibility
into rural and low-to-moderate income tracts and permit the public and public officials fo
identify patterns and trends at the local level. In making that determination, the final rule
considered the impact that adjusting the closed-end and open-end thresholds would have on
coverage and achieving HMDA s purposes, which include (i) helping determine whether
financial institutions are serving the housing needs of their communities; (ii) assisting public
officials in distributing public-sector investment so as to attract private investment to areas
where it is needed; and (iii) assisting in identifying possible discriminatory lending patterns and
enforcing antidiscrimination statutes.

Question 98
How does the Bureau use CRA data in in its fair lending work?

Response
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As noted above, one key area on which the Bureau has focused its fair lending enforcement
efforts is addressing potential discrimination in morigage lending, including the unlawful
practice of redlining. Although the Bureau does not have CRA jurisdiction, when investigating
depository institutions for possible redlining violations, the Bureau routinely considers
information produced in accordance with the CRA, including the most recent and prior CRA
reports, the institution’s CRA assessment area, and the institution’s CRA public comment file.
This is consistent with the FFIEC’s Interagency Fair Lending Examination Procedures,'® which
identify several ways that regulators can use information produced in accordance with the CRA
to examine fair lending concerns. The Bureau will always work with institutions to understand
the markets, business models, and other information that could provide nondiscriminatory
explanations for lending patterns that would otherwise raise a fair lending risk of redlining.

Question 99

How will the proposed changes to the CRA impact the Bureau’s CRA work if they
become final?

Response

The Bureau does not have any CRA work because the Act does not place any responsibility on
the Bureau or give the Bureau any authority to conduct CRA evaluations or issue CRA
regulations.

Question 100

‘What role do you anticipate playing in your role as FFIEC chair on the important work of
CRA modernization?

Response

Although the FFIEC is made up of the various regulatory agencies, not all regulations are under
the purview of all FFIEC member agencies. CRA is one of those regulations where the federal
banking agencies are principally responsible for its interpretation and enforcement, As FFIEC
Chair, to the extent possible, I encourage discussion amongst the prudential regulators on CRA
modernization and, should it be appropriate or necessary, efficient interagency implementation
of any modernization effort.

19 hitps:/fwww.ffiec.gov/pdf/fairlend.pdf.
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Consumer Advisory Board

At the February 6, 2020 testimony before our Committee, you were asked at your hearing about
the composition of the Consumer Advisory Board (CAB). The Dodd-Frank Act requires the
Bureau to assemble experts in particular areas.

Question 101

Who on the current CAB is expert in “community development?”
Response
Members of the Consumer Advisory Board (CAB) may serve in a number of expert categories
based upon their wide-ranging expertise, and the Bureau ensures that its selection process
results in meeting the statutory membership requirements. The members who fill this criterion
are: (1) Nikitra Bailey, Executive Vice President at the Center of Responsible Lending; (2)
Clinton Gwin, President and CEO of Pathway Lending; and (3) Timothy Lampkin, co-founder
and CEO of Higher Purpose Co.
Question 102

‘Who on the current CAB is an expert on “fair lending and civil rights?”
Response
As noted above, members of the CAB may serve in a number of expert categories based upon
their wide-ranging expertise, and the Bureau ensures that its selection process results in meeting
the statutory membership requirements. The members who fill this criterion ave: (1} Nikitra
Bailey, Executive Vice President at the Center of Responsible Lending; (2) Nadine Cohen,
Managing Attorney in the Consumer Rights Unit at Greater Boston Legal Services; and (3)
Ronald Johnson, former President of Clark Atlanta University.
Question 103

‘Who on the current CAB represents “depository institutions that primarily serve
underserved communities?”

Response
Members of the CAB may serve in a number of expert categories based upon their wide-ranging

expertise, and the Bureau ensures that its selection process vesults in meeting the statutory
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membership requirements. The member who fills this critevion is Tim Welsh, Vice Chairman of
Consumer and Business Banking at U.S. Bank.

Question 104

Who on the current CAB represents “communities that have been significantly impacted
by higher-priced mortgage loans?

Response

Members of the CAB may serve in a number of categories based upon their wide-ranging
expertise, and the Bureau ensures that its selection process results in meeting the statutory
membership requirements. The members who fill this criterion are: (1) Nikitra Bailey, Executive
Vice President at the Center of Responsible Lending; (2) Nadine Cohen, Managing Attorney in
the Consumer Rights Unit at Greater Boston Legal Services; and (3) Eric Kaplan, Director,
Housing Finance Program at the Milken Institute — Center for Financial Markets.

New CFPB Assistant Director for Enforcement

In January 2020, you announced the hiring of Thomas Ward to lead the Consumer Bureau’s
Office of Enforcement, a career position. Mr. Ward currently previously served as Deputy
Asgistant Attorney General in the Civil Division in Trump’s Justice Department. Mr. Ward also
previously served as a partner at Williams & Connolly, a firm that represents numerous entities
in investigation and lawsuits initiated by the Bureau.

Question 105

Had Mr. Ward previously applied for a political position at the Consumer Bureau? If so,
what position?

Response
In order to maintain the integrity of our hiring processes and safeguard the privacy interests of

all prospective applicants, the Bureau does not comment publicly on applicants who were not
selected for any particular position.

Question 106

Did anyone at the Bureau personally reach out to Mr. Ward to encourage him to apply for
the position of Assistant Director for Enforcement.?
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Response

I am not aware of any outreach done by Bureau staff to Mr. Ward encouraging him to apply for
the Assistant Director for Enforcement position.

Question 107

Did Chief of Staff Kirsten Sutton reach out to Mr. Ward prior to him submitting an
application for the position of Enforcement

Response
I am not aware of any outreach done by Bureau staff to Mr. Ward encouraging him to apply for

the Assistant Director for Enforcement position.

Question 108

Given his prior employment at Williams & Connolly, has the Bureau granted him ethics
waivers in cases where Williams & Connolly is representing the entity under
investigation by the Bureau?

Response
No. The Bureau has not issued any waivers pursuant to 18 U.S.C. § 208(b)(1) to Mr. Ward, nor
has it issued any authorizations pursuant to 5 CF.R. § 2635.502(d) to Mr. Ward.

CFPB Hiring and Personnel

Last year, amid reports of low employee morale and a 15% reduction in the Consumer Bureau’s
workforce,?® you lifted a nearly two year hiring freeze.

Question 109

Response

Question 109 is blank, so there is no response.

20 hitps://www.wsi.com/articles/consumer-watchdog-starts-hiring-after-15-staff-drop-under-tramp-11566929922.
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Question 110

‘What weight, if any, do you give to prior subject matter expertise in consumer financial
law in hiring career staff?

Response

Bureau hiring managers, in consultation with the Office of Human Capital, determine the needed

qualifications for each position, based on the work that will be performed.

Question 111

Of the career staff you have hired for leadership positions, how many have experience
representing consumers in a non-governmental capacity?

Response
The Bureau seeks and hires diverse, highly qualified leaders with experience that is directly
related io the work they will carry out.
Question 112
How many have experience representing industry against consumers?
Response
The Bureau seeks and hires diverse, highly qualified leaders with experience that is directly
related to the work they will carry out.
Question 113

Since December 11, 2018, how many openings were there for Associate Director or
Assistant Director positions?

Response

The Bureau has had openings for 2 Associate Directors and 18 Assistant Directors since
December 11, 2018.
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Question 114

Since December 11, 2018, how many internal candidates applied for open Associate
Director or Assistant Director positions?

Response

102 internal candidates have applied for open Associate Director or Assistant Director
positions.

Question 115

How many of those internal candidates were interviewed for open Associate Director or
Agsistant Director positions?

Response
Twenty-eight internal candidates interviewed for 18 Associate Director and/or Assistant
Director positions. 4 total of 62 external candidates were interviewed for those same 18
positions.

Question 116

How many of those internal candidates were selected for open Associate Director or
Assistant Director positions?

Response
Five internal candidates were selected for the 18 identified positions. One of the positions closed

without a selection and one position is still pending a selection. Eleven of the positions were filled
with an external applicant.

Question 117
Why have there been such few internal promotions?

Response
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Since December 11, 2018 the Bureau has competitively selected 115 employees across the
Bureau for higher-level positions, including the five employees selected for the senior leadership
positions. Generally, internal selections account for approximately half of all hiring actions.
Question 118

Do you believe your current Consumer Bureau staff to be knowledgeable enough to be
promoted?

Response
Yes. Bureau employees are highly skilled and dedicated to the agency’s mission. As noted in the
response 1o Question 117, the Bureau selects internal employees for approximately half of all
posted positions.
Question 119

What specific expertise do these external hires have that your staff lacked?
Response
Hiring at every Federal agency and in every organization is always a mix of external and
internal candidates. External candidates at the Bureau often bring diverse backgrounds or new
perspectives and skills that complement the excellent capabilities of internal staff.
Question 120

After you lifted the hiring freeze, what is the current authorized headcount for FTEs?
Response

The authorized headcount for the Bureau is 1,612.

Question 121

How does that compare to the authorized headcount for FTEs before the institution of the
hiring freeze?

Response
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The Bureau has had varying levels of authorized headcount over the years. The newly allocated
headcount will bring staffing totals in line with years past and towards a more sustainable and
disciplined practice of identifying and hiring the staff needed to accomplish the Bureau's mission
priorities. The authorized headcount at the time the hiring freeze was announced was 1,779; of
note, 1,654 staff were onboard during that pay period in December 2017.
Question 122

What is the total number of FTEs at the Bureau as of January 2020?

Response

As of January 5, 2020, the Bureau had 1,418 employees on-board.

Question 123

What is the total number of political appointees at the Bureau as of January 2020?
Response
As of January 5, 2020, the Bureau had 11 individuals appointed under Schedule C hiring
authority.
Question 124

What new positions did you or Acting Director Mulvaney add?
Response
During my and Acting Director Mulvaney’s tenures, over 375 positions have been approved to
be filled across the Bureau. Each time a vacancy occurs, the hiring manager reviews the
position description and makes any necessary adjustmenis to account for current Bureau
priorities. Almost all of these slots were then used to create positions that perform work that was

already being performed at the Bureau, with the exception of a slot used to create the position of
Chief Experience Officer, which was created during my tenure.

Question 125

50



168

House Committee on Financial Services
“Protecting Consumers or Allowing Consumer Abuse?
A Semi-Annual Review of the Consumer Financial Protection Bureau”
Questions for the Record
February 6, 2020

How many political appointees were at the Bureau in January 2016?
Response

There were no political appointees at the Bureau in January 2016, other than the Director.

Question 126

You have said you consider “efficiency” and “redundancy” as factors in hiring and
staffing at the Consumer Bureau. Please provide specific examples of what efficiencies
and redundancies you consider.

Response

While I have spoken many times about efficiency, I don’t recall using the term redundancy. At
any rate, I am happy to outline our staffing planning and assessment process. Each time a
position vacates at the Bureau, the manager, in partnership with the Office of Human Capital,
determines whether the position supports current Bureau priorities; whether the position
duplicates work performed elsewhere at the Bureau; and if the position could be performed by
another employee. For supervisory positions, we are also assessing whether the position still
needs to be supervisory or if the position should be performed as an individual contributor.
Additionally, we are conducting a Bureau-wide review of how we staff our administrative and
other support positions to best assist Divisions’ and Offices’ workflows.

Question 127

Should a future Director wish to increase staffing at the Consumer Bureau, would there
be adequate workspace at 1700 G Street office location for an increased staff presence?

Response

In general, there are several factors that drive space allocation and utilization decisions. For
example, the frequency of telework among staff. Additionally, as staff are hired or leave the
Bureau, there is a fluctuation of available workspace. At this time, there is adequate workspace
available to support headcount above the amount currently approved by the Director.

Question 128

How long would it take to procure a lease in downtown DC to house additional staff, do
you know?
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Response

Though such an option is unnecessary in the foreseeable future, the Bureau would coordinate
with the General Services Administration to identify and lease additional workspace. The
timeframe for this process depends on several factors though availability of general office space
is not a constraint in the national capital region.

Question 129

Did you consider the limits on staffing when you decided to consolidate the two
buildings?

Response

The primary data points relied upon for determining the consolidation were the current number
of staff stationed in Washington, D.C., the 2020 staffing planning process, the cost savings for
terminating the lease at 1990 K Street, and the number of available workspaces at 1700 G Street.

Question 130

How do you respond to consumer advocates who are concerned you are limiting staffing
options for future Consumer Protection Directors?

Response

The Bureau conducts an annual staffing planning process at the start of each fiscal year. Just as
I do, any future Director will have the discretion to approve the annual staffing plan; issue
position management guidance; and in coordination with the Chief Financial Officer, adjust the
Bureau’s approved headcount.

Financial Literacy and Education Commission

The Financial Literacy and Education Commission (FLEC) was established under the Fair and
Accurate Credit Transactions Act of 2003 and is tasked to develop a national financial education
web site (MyMoney.gov) and a national strategy on financial education. It is chaired by the
Secretary of the Treasury and the vice chair is the Director of the Bureau of Consumer Financial
Protection. The Commission is coordinated by the Department of the Treasury's Office of
Consumer Policy. In your written response to a Question for the Record, you stated that the last
FLEC meeting occurred in October 2018, and you were asked about this Commission at the
February 6, 2020 hearing before our Committee.
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Question 131

Director Kraninger, following up from our hearing, as Vice Chair of the Financial
Literacy and Education Commission, have you spoken with the Treasury Secretary about
the lack of scheduled meetings?

Response

The Department of the Treasury has tentatively scheduled a virtual meeting of the Financial
Literacy and Education Commission (FLEC) for the second week of May 2020.

Question 132

Director Kraninger, following up from our hearing, please provide an update on the
current work of FLEC or the Bureau’s work to implement a national strategy on financial
education.

Response

The Department of the Treasury recommended significant reforms to the governance structure of
the FLEC as described in their report “Federal Financial Literacy Reform: Coordinating and
Improving Financial Literacy Efforts” (July 2019). Consistent with member agencies’ legal
authorities and applicable law, the new structure is intended to avoid duplicative activities
among federal agencies and seeks to leverage the work of nonprofit organizations, the private
sector and state and local government. FLEC'’s new working groups regularly meet to develop
action plans and coordinate existing federal financial literacy and education programs and
policy proposals for basic financial capability, retirement savings and investor education,
housing counseling, postsecondary education, and military and their families. These groups also
seek to identify best practices and future challenges and opportunities associated with
technology and financial education.

Bureau staff lead the working group on basic financial capability and are members of each

working group. The Bureau’s specific work is described in the Bureau’s 2019 Financial
Literacy Annual Report to Congress.?!

Question 133

2 hitps:/files.consumerfinance.gov/f/documents/befp_financial-literacy _annual-report 2019.pdf.
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Numerous studies have concluded that financial education is not a one-size fits all
approach and that understanding of financial issues varies across cultures, races, gender,
and even age. What are you doing to ensure that the FLEC and/or the Bureau’s financial
education strategy is tailored to reach diverse communities?

Response

The Bureau, through the work of its Office of Financial Education, developed (and FLEC has
adopted) the “Five Principles of Effective Financial Education,” which include:

Know the Individuals and Families to be Served;

Provide Actionable, Relevant, and Timely Information;
Improve Key Financial Skills;

Build on Motivation; and

Male It Easy to Make Good Decisions and Follow Through.

R

The Bureau’s Financial Literacy Annual Report to Congress describes the Bureau's financial
literacy activities and strategy to improve the financial literacy of consumers. The report details
the Bureau’s financial education efforts that reached 12 million consumers in FY 2019 and
highlights programs designed to reach various communities, including parents and young
children, college students and student loan borrowers, older Americans and their family
caregivers, servicemembers, veterans and their families, libraries, social service organizations,
Jfaith-based organizations, and other types of local service organizations, including traditionally
underserved consumers and communities. In addition, the Bureau has established offices that
are tailored to reach specified communities. For example:

o The Bureau’s Office of Servicemembers Affairs develops and implemenis initiatives for
service members and their families intended to educate and empower service members
and their families to make better informed decisions regarding consumer financial
products and services;

® The Bureau’s Office of Older Americans seeks to facilitate the financial literacy of
individuals who have attained the age of 62 years; and

¢ The Bureau’s Office of Community Affairs provides information, guidance, and technical
assistance regarding the offering and provision of consumer financial products or
services to traditionally underserved consumers and communities.

Question 134

Are there any plans to translate financial literacy and education tools like MyMoney.gov
so that limited- English-proficient individuals can use them?
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Response

The Bureau seeks to make financial literacy and education tools available to all consumers,
including those with limited English proficiency. Those efforts include significant efforts to
translate both print and web materials. Currently, the Bureau has financial literacy and
education tools available in 9 languages including Arabic, Chinese, French, Korean, Spanish,
Russian, Tagalog, Vietnamese, and Haitian Creole. Resources for those with proficiency in
languages other than English are available on Bureau’s webpage:
https.//www.consumerfinance.gov/language/.

The Department of the Treasury’s report on “Federal Financial Literacy Reform: Coordinating
and Improving Financial Literacy Efforts™ (July 2019) recommended that FLEC members
collaborate to identify modern, highly interactive web and tools that include the best, most
consumer-friendly resources from member agencies on key topics. Any future plan to translate
tools like MyMoney.gov, or coordinate materials with other member agencies, such as the
Bureau, may be implemented at a later date.

Diversity

In June 20135, the CFPB along with five other financial regulatory agencies issued the Joint
Standards for Assessing Diversity Policies and Practices of Entities Regulated by the Agencies,
which made self-assessments of diversity policies and practices of regulated agencies voluntary.
In 2019, the CFPB sent out the diversity self-assessments to its regulated entities for the first
time. As a result of the voluntary nature of the self-assessments, response rates by the regulated
entities for the other financial agencies have been very low.

Question 135

Director Kraninger, what is the Bureau doing to ensure that its regulated entities are as
responsive as possibly?

Response

Over the past year, the Bureau conducted extensive outreach on the voluntary diversity and
inclusion self-assessment process with industry. Throughout the spring, summer and fall of
2019, Bureau attended and participated in industry conferences to share information about the
self-assessment process and to answer questions from financial institutions. In fall 2019, the
Bureau hosted a roundtable event with approximately 15 industry trade associations in order to
share information about the self-assessment process, address questions and concerns from
industry representatives, and to encourage financial institutions to participate in the self-
assessment process. I attended the roundtable to hear firsthand from the trade representatives,
express my full support, and invite them to partner with Bureau to encourage their members to
participate and submit a self-assessment. Also, in fall of 2019, the Bureau co-hosted a joint
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outreach event with the Federal Reserve Board (FRB), the Federal Deposit Insurance
Corporation (FDIC), the Office of the Comptroller of the Currency (OCC), the National Credit
Union Administration (NCUA), and the Securities and Exchange Commission (SEC), at the
Federal Reserve Bank of Chicago. The event was designed to share information with financial
institutions about the self-assessment process, the status of diversity and inclusion within the
financial services industry, and best practices in diversity and inclusion. Over 130 financial
services organizations attended the half-day event.

The Bureau created an online version of the self-assessment form to ease the submission process
Jfor financial institutions and created an online review and reporting tool to aggregate reported
data in order to provide comprehensive information. The Bureau’s Office of Minority and
Women Inclusion (OMWI) collaborated very closely with the Bureau’s Technology and
Innovation Office to create a simple, useful online tool to make submission of the self-assessment
form easy. The portal launched to entities in January 2020 and has been described by users as
“easy to navigate” and “informative.” As the Bureau receives submissions, future OMWI
annual reports to Congress will include aggregated data from submissions to provide insight
into how the financial services industry is advancing diversity and inclusion.

Finally, the Bureau updated its website with content about the voluntary diversity self-
assessment process, including a Frequently Asked Questions document and a guide for
navigating the online portal to further encourage financial institutions to participate and submit
a voluntary diversity and inclusion self-assessment. In addition, I recorded a video encouraging
financial institutions to participate in the voluntary self-assessment process and posted it on the
Bureau’s website with a recorded webinar explaining the process. Going forward, the Bureau’s
OMWI plans to create guides for industry based on leading diversity and inclusion best
practices.

Question 136

Is there anything the Bureau can say to its regulated entities to emphasize the importance
of responding to these self-assessments?

Response

In our outreach and engagement with financial institutions the Bureau has emphasized the
benefit to financial institutions of participating in the voluntary diversity and inclusion self-
assessment process. The Bureau has and will continue to communicate to entities that the
process provides them with a framework to identify gaps in their diversity and inclusion
programming, an opportunity to learn about best practices, and a way to learn how their peers
are doing, including identifving common challenges and potential solutions.
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The Bureau understands that financial institutions have concerns about how the data they
provide will be used. As a result of industry feedback, Bureau has modified external
communications to provide more information to industry about how we will use the data
collected. The Bureau will keep the reports submitted confidential as permitted by law and in
accordance with the Bureau’s confidentiality regulations.”? This means the information will be
treated as proprietary and confidential and may be exempt from disclosure under the Freedom of
Information Act (FOIA) pursuant to 5 U'S.C. 552(b). The Bureau’s OMWI will produce reports
in an anonymized fashion. If regulated entities choose to submit additional information, they
may designate it as confidential commercial information, as appropriate. We explained to
entities that if a FOIA request is made regarding a regulated entity’s information, Bureau’s
FOIA personnel will follow the process described in the Bureau's regulations, 12 CFR Part
1070, which includes informing the regulated entity of the request and giving the entity the
opportunity fo explain that the material should be withheld.

Through our ongoing outreach campaign, the Bureau has learned that financial institutions
increasingly recognize diversity and inclusion as a business growth enabler and are embracing
the need to expand their diversity and inclusion programming. Research shows that companies
with ethnic/cultural diversity outperform peers by 33 percent.”® The self-assessment form
provides a framework that can be used to ensure that institutions are infusing diversity
throughout their organizations to gain this benefit.

1071 Small Business Data Collection
Question 137

Director Kraninger, you have said that you will allow 1071 to proceed. What is the
current staffing on 10712

Response

Bureau staff within its Division of Research, Markets and Regulations (RMR), including the
Office of Small Business Lending, which was established to support this rulemaking, are actively
working on implementation of Section 1071. These RMR staff collaborate closely with staff in
other offices within the Bureau, such as the Office of Equal Opportunity and Fairness and the
Legal Division.

Question 138

Please provide an update of the timeline on when can we expect the Small Business
Regulatory Enforcement Fairness Act (SBREFA) panel?

2212 CFR Part 1070.
2 Delivering Through Diversity, McKinsey & Company, January 2018
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Response

As set forth in the settlement agreement entered in California Reinvestment Coalition v.
Kraninger, the Bureau agreed to release an outline of proposals under consideration as part of
the small business review process by September 15, 2020. The Bureau also agreed to convene a
Small Business Regulatory Enforcement Fairness Act (SBREFA) panel no later than October 15,
2020 (or, if panel members are not available to convene, as soon as practicable thereafier).
Pursuant to 5 U.S.C. § 609, the SBREFA panel is required to complete its report within 60 days
of the panel’s convening.

See response to Question 142 for more information about the settlement agreement.

Question 139

Director Kraninger, can you explain the fair lending implications of the 1071
rulemaking?

Response

Section 1071 of the Dodd-Frank Act amends ECOA to require financial institutions to report
information concerning credit applications made by women-owned, minority-owned, and small
businesses. The purpose of this data collection, as stated in the Act, is to “facilitate enforcement
of fair lending laws” and “enable communities, governmental entities, and creditors to identify
business and community development needs and opportunities of women-owned, minority-
owned, and small businesses.”

Question 140

Has your data found that women and non-white small business owners are discriminated
against?

Response

The Bureau'’s fair lending supervision work continues to focus on small business lending and
other markets. At one or move institutions, Bureau examinations have observed that institutions
do not currently collect and maintain all of the necessary data in a useable electronic format to
conduct thorough and complete statistical fair lending analyses of small business lending
decisions. Limited availability of digital data could impede an institution’s ability to monitor
and test for the risks of ECOA violations through statistical analyses.
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Small businesses, including those owned by women and minovities, are critical engines for
economic growth. Access to financing is a crucial component of the success of these
businesses. The Bureau understands that the market these businesses turn 1o for credit is vast
and complex. Section 1071 requires, subject to rules prescribed by the Bureau, financial
institutions to collect, report, and make public certaininformation concerning credit applications
made by women-owned, minority-owned, and small businesses. As stated in Section 1071, the
statutory purposes of this data collection is to “facilitate enforcement of fair lending laws” and
“enable communities, governmental entities, and creditors to identify business and community
development needs and opportunities of women-owned, minority-owned, and small
businesses.” Section 1071, once implemented by the Bureau, would increase public data about
small business lending and allow the public generally to better understand the landscape for all
small businesses, and specifically those owned and operated by women and minorities.

Question 141

Can you explain why the Consumer Bureau has not prioritize the Dodd-Frank mandated
rulemaking under Section 1071 under your leadership?

Response

Under my leadership, the Bureau has clearly committed to implementing Section 1071 of the
Dodd-Frank Act. As the Bureau’s Unified Agenda reflects, this rulemalking is now in pre-rule
status and has been since Spring 2019 when the Bureau reclassified the Section 1071 project
from long-term status to pre-rule status. We are moving forward on implementing Section 1071.

Question 142

Director Kraninger, earlier this month, the U.S. District Court for the Northern District of
California approved a settlement between the Consumer Bureau and small business
representatives that will force you to finally implement long-overdue small business
lending data requirements under Section 1071.%* Please provide an explanation of the
settlement terms and what concrete steps you will do to implement Section 1071.

Response

The Bureau's settlement agreement with the plaintiffs in the California Reinvestment Coalition v.
Kraninger litigation reflects the Bureau’s commitment to completing its rulemaking
implementing Section 1071 of the Dodd-Frank Act promptly and thoughtfully. Under the
agreement approved by the court, the Bureau will issue an outline of proposals under

24 htps://www.nytimes.com/reuters/2020/02/26/us/26reuters-usa-cfpb-minoritybusinesses.html.
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consideration in connection with the small business review process by September 13, 2020 and
will convene a Small Business Regulatory Enforcement Fairness Act (SBREFA) panel by
October 15, 2020 (or, if panel members are not available to convene, as soon as practicable
thereafter). )

The agreement also provides a process for setting reasonable deadlines for the issuance of the
proposed and final rules. After the SBREFA report is completed, the parties will have time to
agree to a deadline for issuance of the proposal. If the parties cannot agree, the court will
determine an appropriate deadline. Likewise, after the comment period on the proposal ends,
the parties will have time to agree to a deadline for issuance of the final rule. If the parties
cannot agree, the court will determine an appropriate deadline.

Predatory College Credit Card Agreements

From 2014-2016, the Consumer Bureau released an annual report studying agreements between
universities and banks, including an analysis of college credit card agreements required under the
CARD Act. In each of these reports, the Consumer Bureau warned that students faced risks from
products other than credit cards and that debit cards, checking accounts and prepaid cards were
costing students hundreds of dollars or more in fees every year.

And as you know, in 2017, your predecessor Mick Mulvaney suppressed the publication of an
analysis by then-student loan ombudsman Seth Frotman showing that banks, most notably Wells
Fargo, charged excessive fees to college students, far out of step with the rest of the
marketplace. Since then, both in 2018 and last year, you have chosen to ignore these 2017
findings and failed to study this issue further. Instead, this Committee has

received incomplete reports on college credit cards that ignore the consumer harm in the campus
banking market.

Question 143

Director Kraninger, is it your belief that these high fees are no longer a problem for
students?

Response
The Bureau takes careful note of any and all information that indicates that harm or risk of harm
may be occurring in vulnerable or underserved populations. The Bureau is committed to

vigorously monitoring markets for all financial products offered to students and ensuring that
students are protected from violations of Federal consumer financial law.

Question 144
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Director Kraninger, why has the Consumer Bureau failed to look into these
allegations affecting student borrowers properly

Response

Enforcement is an essential tool Congress gave the Bureau. The Office of Enforcement opened a
number of investigations in fiscal year 2019, but the Bureau does not comment on the existence
of specific investigations. The Bureau will continue to use all tools available to it to help protect
students.

Question 145

Director Kraninger, will you commit to this Committee that next year
the Consumer Bureau will study and provide Congress with a report on all instances
where schools and banks cut deals that unfairly hit students with high account fees?

Response

The Credit Card Accountability Responsibility and Disclosure Act (CARD Act) mandates annual
reporting on college credit card agreements. The Bureau’s reports have complied with the
requirements of the CARD Act regarding reporting on college credit card agreements and will
continue to do so. Additionally, the Bureau is committed to vigorously monitoring financial
markets which impact students. Whenever the Bureau's market monitoring efforts uncover harm
or risk of harm, the Bureau employs its most effective tool or t00ls, including education,
regulation, supervision, and enforcement, to mitigate or remediate those harms and risks.

Faster Payments

Faster payments may prove to be both convenient and money saving for consumers. The
Consumer Bureau issued its Faster Payments Principles in 2015,%° emphasizing the need for
consumer control over payments, strong error resolution rights, and accountability mechanisms
to curb systern misuse. Several critical issues need to be resolved before instant payments
become widely used by consumers. Consumer benefits of faster payments could be undercut if
providers tie faster payments to overdraft or other forms of expensive credit.

Question 146
Have you consulted with the Federal Reserve on its faster payments work?

Response

25 hitps://www.consumerfinance.gov/about-us/newsroom/cfpb-outlines-guiding-principles-for-faster-payment-
networks/.

61



179

House Committee on Financial Services
“Protecting Consumers or Allowing Consumer Abuse?
A Semi-Annual Review of the Consumer Financial Protection Bureau”
Questions for the Record
February 6, 2020

Yes. I have engaged with Federal Reserve principals, staff, and industry on faster payments.
Further, Bureau staff have been engaged throughout the process. Federal Reserve staff
interviewed Bureau staff prior to the publication of the Federal Reserve 2014 Payment System
Improvement Public Consultation Paper. In addition, Bureau staff served on the Steering
Committee of the Federal Reserve's Faster Payments Task Force and as a member of their
Secure Payments Task Force. Bureau staff also served on the Federal Reserve-facilitated effort
to establish a faster payments governance function, the Governance Framework Formation
Team. Federal Reserve Bank and Board staff briefed the Bureau on the Federal Reserve’s 2018
request for comment to support interbank settlement of faster payments, and Federal Reserve
staff have provided subsequent briefings on their FedNow initiative.

Question 147
How should overdraft be handled in a faster payments environment?
Response

The Bureau released principles for faster payment networks in 2015. In publishing these
principles, the Bureau stated that, 1o be safe, transparent, accessible, and efficient, faster
payment systems must keep certain consumer protection concerns in mind. To ensure access and
ubiquity, faster payment systems should be affordable to consumers and fee structures should not
obscure the full cost of making or receiving a payment. Faster payments should bring with them
faster guaranteed access to funds, which in turn can decrease risk of overdraft and declined
transactions due to insufficient funds. The Bureau has closely followed developments in faster
payments and will continue to monitor the market for risks to consumers.

Question 148

Countries that have implemented faster payments have seen increases in fraud. One form of
fraud is victim-assisted fraud, which is fraud where a consumer is tricked into sending money to
a scammer. Consumer groups have advocated that these payments be considered “unauthorized”
for the purposes of ensuring that consumers can get back money lost to scammers. This is in
keeping with the Bureau’s Faster Payments Principles that urge that providers are incentivized to
be “accountable for the risks, harm, and costs they introduce to payment systems.”

What will the Consumer Bureau do to ensure that faster payments don’t lead to fraud
losses for consumers?

Response

62



180

House Committee on Financial Services
“Protecting Consumers or Allowing Consumer Abuse?
A Semi-Annual Review of the Consumer Financial Protection Burean”
Questions for the Record
February 6, 2020

Fraud detection and prevention are necessary elements of any payments system. Systems should
provide mechanisms for reversing erroneous and unauthorized transactions quickly once
identified and should adopt designs that help prevent errors from occurring in the first place.
Systems also must provide consumers with applicable regulatory protections, such as those
found in Regulation E and Regulation Z. The Bureau monitors the market for risks to consumers
and violations of regulatory protections and will continue to do so.

Everyone involved in payment systems should seek to prevent and correct fraudulent,
unauthorized, or otherwise erroneous transactions for consumers. The Bureau has closely
Jfollowed developments in faster payments and will continue to monitor the market for risks to
consumers.

Debt Collection

In Mdy 2019, the Consumer Bureau released a notice of proposed rulemaking to establish
guidelines on how communication may take place between debt collectors and consumers. On
February 21, 2020, the Consumer Bureau released another proposal regarding time-barred debt
to supplement the proposed debt collection rule it released in May. As debt is transferred from
owner to owner, records become lost or less reliable, and some are timed out by statutes of
limitations. The FTC has noted that consumers may be unaware of their legal rights or that their
debt has been timed out. Some debt collectors may take advantage of this lack of knowledge
when contacting consumers.

Question 149

The supplemental rule proposal attempts to address time-barred debt by suggesting debt
collectors include specific enhanced disclosures when collected debt that is timed-out by
the statute of limitations. These disclosures may not be enough to inform consumers of
their legal rights, or what happens if they submit any payments on time-barred debt. Why
did you not simply ban the collection of time-barred debts, given the increasing
uncertainty of the accuracy of the debt?

Response

The Bureau is carefully considering the consumer protection concerns surrounding the
collection of time-barred debt. Consumers unfamiliar with statutes of limitations may take away
from a debt coliector’s attempt to collect a time-barred debt the misleading impression that the
debt is legally enforceable—even if the debt collector does not explicitly threaten litigation. A
consumer with the misimpression that a time-barred debt is enforceable in court may pay or
prioritize that debt over another debt or expense, in the mistaken belief that doing so is
necessary to avoid litigation.
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The Bureau tested time-barred debt disclosures on approximately 8,000 consumers. The
Bureau’s quantitative testing results suggest that disclosures can be effective in preventing the
deception associated with the collection of time-barred debts and that, therefore, prohibiting the
collection of time-barred debt and banning revival are not necessary to prevent deception. In
addition, banning the collection of time-barred debt could have unintended consequences for
consumers, such as increased litigation before expiration of the statute of limitations or reduced
access to credit. Because disclosures may adequately address the risks of consumers, the
Bureau proposes to require disclosures rather than to prohibit the collection of time-barred debt
and ban revival. The Bureau published research reports on the testing method and results with
the supplemental NPRM (SNPRM) and welcomes public comment.*®

Question 150

Did you consuit with any debt collection companies or their representatives in proposing
this rule? If so, please provide a list.

Response

The Bureau continues to monitor the debt collection industry and engage key debt collection
stakeholders to improve its understanding of the market and to develop informed policies that
will protect consumers without imposing unnecessary costs. Throughout this process, Bureau
staff has spoken at both regional and national debt collection industry events and conducted
industry site visits. The Bureau also held meetings with consumer advocates, industry groups,
vendors, and government officials to better understand consumers’ experiences with debt
collection as well as how the market and industry function. In addition, the Bureau has held a
number of meetings with market participants and consumer advocates to inform the Bureau as
part of the rulemaking process. The results of this outreach have provided Bureau staff with
detailed information related to consumer experiences with debt collection, the costs of operating
a debt collection business, and potential impacts of the proposals under consideration.

As noted in the previous answer, the Burequ also undertook to test time-barred debt disclosures
on approximately 8,000 consumers. The Bureau published research reporis on the testing
method and results with the supplemental NPRM and welcomes public comment.

The SNPRM provided a 60-day public comment period that was set to close on May 4, 2020.
Given the challenges posed by the COVID-19 (coronavirus infection) pandemic, we have
received requests from stakeholders to give interested parties more time to conduct outreach fo
relevant constituencies and to properly address the many questions presented in the SNPRM.

On March 20, 2020, the Bureau announced that the SNPRM comment period would be extended

2 See https://files.consumerfinance.gov/f/documents/cfpb_debt-collection-quantitative-disclosure-
testing_report.pdf; see also https://files.consumerfinance.gov/f/documents/cfpb_icf_debt-survey_methodology-
report.pdf.
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to June 5, 2020. This extension should allow interested parties more time to prepare responses
to the SNPRM. We expect a robust response from all stakeholders and we will carefully
consider these comments before moving forward with any potential final rule.

Question 151

Did you consult with any consumer advocates in proposing this rule? Please provide a
list.

Response

Please see response to Question 150.
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial
Protection, from Congressman Ted Budd:

Question 1

The White House’s Executive Order on Promoting the Rule of Law Through Improved Agency
Guidance Documents (EO) clarifies that non-binding guidance documents can only clarify
existing obligations and can’t provide new interpretations of law outside of the Administrative
Procedures Act. CFPB Compliance Bulletin 2015-05 is a problematic, non-binding policy
statement, that presents a new interpretation of the Real Estate Settlement Procedures Act and
contradicts controlling case law precedent. Would the Bureau consider withdrawing it in the
spirit of the EQ?

Response

In its 2015-05 Compliance Bulletin, the Consumer Financial Protection Bureau (Bureau) noted
that it appeared, based on the Bureau’s investigative efforts, that many marketing service
agreements, “are designed to evade [the Real Estate Settlement Procedures Act’s] RESPA'’s
prohibition on the payment and acceptance of kickbacks and referral fees.” The Bureau is open
to hearing concerns about the Bulletin and will consider whether any action should be taken to
better clarify existing RESPA obligations.

Question 2

I applaud the CFPB for establishing a new category of materials designated as
Compliance Aids to accurately summarize and illustrate the underlying rules and statutes.
Given that existing CPFB guidance, notably CFPB Bulletin 2015-05, presents a new
interpretation of the Real Estate Settlement Procedures Act that goes beyond the statute
and regulation and contradicts controlling case law precedent, will the Bureau consider
rescinding Bulletin 2015-05?

Response

See response to Question 1.

Question 3

Is the Bureau willing to rescind compliance bulletins that have been superseded by case
law? By way of example, CFPB Bulletin 2015-05 predates subsequent controlling case
law precedent (see PHH Decision, D.C. Cir. Oct. 11, 2016, panel ruling reinstated on Jan.
31,2018). In PHH, the D.C. Circuit Court panel was unanimous in overturning then-
Director Cordray’s interpretation of RESPA, holding that Section 8 permits captive
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reinsurance arrangements so long as mortgage insurers pay no more than reasonable
market value for reinsurance. Specifically, the Court noted that the “CFPB’s
interpretation of Regulation X is a facially nonsensical reading of Regulation X,” since a

provider “makes a payment at reasonable market value for services actually provided,
that payment is not a payment for a referral.”

Response

See response to Question 1.
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial
Protection, from Congressman Blaine Luetkemeyer:

Question 1

Every year, hundreds of thousands of consumers turn to federally- and state-regulated credit
repair organizations for a variety of services. While many consumers do seek help to remedy
inaccurate information, they also utilize these companies for services such as credit score
education, counseling or assistance with disputes and reinvestigations of reported information.
Because of this wide offering of services, some credit repair organizations choose to not promise
their customers specific results, such as a credit score increase or the removal of certain adverse
information because they are not applicable to the service offered.

a. Does the Bureau believe that the six-month billing waiting period in the Federal
Trade Commission’s Telemarketing Sales Rule applies to a company simply because
it organizes as a credit repair organization under the Credit Repair Organization Act
and regardless of whether the company promises a permanent elimination of adverse
information on a consumer's credit file?

Response

The Telemarketing Sales Rule (TSR) was issued by the Federal Trade Commission (FTC)
pursuant to the Telemarketing and Consumer Fraud and Abuse Prevention Act. The Consumer
Financial Protection Bureau (Bureau) does not have rulemaking authority under that Act. The
Bureau does share enforcement authority with the FTC and the Bureau has exercised that
authority in accordance with guidance that the FTC has provided.

The Credit Repair Organizations Act prohibits all credit repair organizations from charging
advance fees.”’” The TSR prohibits any telemarketer or seller from “requesting or receiving
payment of any fee or consideration for goods or services represented to remove derogatory
information from, or improve, a person’s credit history, credit record, or credit rating” until six
months after the promised results have been achieved. %8 Credit repair organizations that fall
within this provision of the TSR are subject to the six-month billing waiting period.

b. Has the Bureau provided guidance to credit repair organizations that offer services
permitted under Section 611 of the Fair Credit Reporting Act (15 U.S.C. 16811) but
do not make promises of outcomes, on how they should bill their customers?

Response

27 See 15 US.C. § 16795(b).
2 Gee 16 CFR. § 310.4(2)(2).
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The Bureau has resources that explain how the Bureau supervises compliance with the Fair
Credit Reporting Act (FCRA), including Section 611 (15 U.S.C. 1681i). Examples of these
resources include the Consumer Reporting Larger Participants Examination Procedures and the
FCRA Examination Procedures.”

Question 2

Under the previous Directors of the Bureau, the CFPB has taken varying actions
regarding tribal lending. Most notably Director Cordray filed a lawsuit against tribal
lenders that was later dismissed by Director Mulvaney. Given the varying treatments
tribal lenders have received in the past from the Bureau, can you describe the CFPB's
stance on tribal lending? What do you determine to be a legitimate tribal lending entity
and do have plans to give guidance to the industry after the back and forth of previous
CFPB directors?"

Response

The Bureau has investigated tribally-affiliated lending entities in the past and will continue to do
so where warranted. A few years ago, the Ninth Circuit held, in the context of a Civil
Investigative Demand (CID) enforcement action, “that the Consumer Financial Protection Act, a
law of general applicability, applies to tribal businesses.” Consumer Fin. Prot. Bureau v. Great
Plains Lending, LLC, 846 F.3d 1049, 1054 (9th Cir.), cext. denied, 138 S. Ct. 555, 199 L. Ed. 2d
436 (2017). In our opposition to the petition for certiorari, the Bureau (through the Department
of Justice) maintained our position that the Consumer Financial Protection Act applies to
tribally-owned lenders. Accordingly, we expect all lenders, including tribally-affiliated lenders
to comply with Federal consumer financial law.

? See https:/iwww.consumerfinance.gov/documents/4544/102012_cfpb_consumer-reporting-larger-
participants_procedures.pdf; https:/www.consumerfinance.gov/policy-compliance/guidance/supervision-
examinations/fair-credit-reporting-act-fera-examination-procedures/.
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial
Protection, from Congresswoman Katie Porter:

Question 1

In January 2020 you sent a letter to members of the Senate Banking Committee in which you
indicated the route the Bureau is inclined to take with its rulemaking on the definition of a
Qualified Mortgage (QM). The Bureau and some stakeholder groups have proposed moving
from a QM definition based on debt-to-income (DTI) and compensating factors to one based on
a loan’s pricing, thereby removing a direct assessment of a borrower’s ability to repay and
leaving only the statutory ATR protections in place. On several occasions during the hearing
you suggested that the ATR statute contains underwriting criteria and that lenders would still be
required to “consider” a borrower’s DTI — a requirement/term that is very ill-defined and
subjective. The use of DTI in conjunction with compensating factors is a QM framework that
assesses individual borrowers’ ability-to-repay and has an established track record of sustainable
homeownership and loan performance.

e If the Bureau decides to create a new QM definition based on pricing and the statutory
ATR elements, how many of them are actually measurable?

¢ Is the Bureau concerned with a revised QM definition that eliminates measurable and
bright line underwriting guidelines and could reduce ATR protections for borrowers?

Response

The Consumer Financial Protection Bureau (Bureau) is concerned with balancing the need for
certainty of Qualified Mortgage (OM) status with ensuring that the QM requirements for loans
have appropriate protections, consistent with the statute, so that such loans should be presumed
to have complied with the Ability-to-Repay (ATR) requivements. The Bureau is in the process of
developing its proposal to amend the definition of General QM. The Bureau anticipates that
pricing thresholds would be easily measurable. The Bureau is continuing to consider other
criteria for the General QM definition. The Bureau will issue a proposal subject to notice and
comment pursuant 1o the Administrative Procedure Act and will review comments and evidence
raised in developing any final rule.
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial
Protection, from Congressman Denver Riggleman:

Question

Director Kraninger, as you know, the current web of cybersecurity regulation is complex and
marked by overlapping requirements, guidance, and issuances from agencies, including the
CFPB, with varying degrees of oversight and responsibility.

The financial sector, in collaboration with regulators and the National Institute of Standards and
Technology (NIST), has developed the Financial Sector Profile based on the NIST Cybersecurity
Framework, as a tool to assess cybersecurity programs and key controls, and assist with
minimizing the burden of regulatory examinations.

1 believe a scalable and extensible assessment that financial institutions of all types can use for
internal and external cyber risk management assessment and as a mechanism to evidence
compliance with various regulatory frameworks both within the United States and globally
would significantly benefit the financial services industry and regulatory community.

Could you give us an update on the Bureau’s plans to make use of the Financial Sector Profile?
Response

The Financial Sector Profile was developed by the Financial Services Sector Coordinating
Council, a nonprofit entity with approximately 80 members. The Financial Sector Profile is one
of several profile tools derived from the NIST cybersecurity framework that entities can use to
self-assess and establish a baseline for their cybersecurity posture. As a member of the Federal
Financial Institutions Examination Council (FFIEC), the Bureau has emphasized the benefits of
using a standardized approach 1o assess and improve cybersecurity preparedness in a recent
press release.’® The FFIEC does not endorse any particular tool, but we note that standardized
tools such as the Financial Sector Profile, or the FFIEC's Cybersecurity Assessment Tool, may
support an entity in its own self-assessment activities and promote cyber preparedness.

30 bitps:/www. ffiec.gov/press/pr0828219.htm.
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial
Protection, from Congressman Brad Sherman:

Question

Digital redlining, which occurs through the use of technology, alternative data sets and social
media behaviors, to systematically suppress the presentation of certain online and mobile
advertisements to certain populations is an issue the CFPB is already aware of. It is understood
that advertisers want to deliver advertisements to a targeted audience who has a greater
likelihood of buying their products and services. Furthermore, online and mobile users can
benefit from, and might even appreciate receiving targeted advertisements related to their social
media activity.

However, this type of targeting, whether or not with the intent to discriminate, is problematic
when it comes to financial services. Even the use of variables such as age and gender on online
advertising platforms could result in particular groups of consumers not seeing certain ads on
social media platforms unlawfuily limiting their access to certain credit card and consumer loan
products. Controlling the advertisement delivery process through the use of certain variables can
have the unintended consequence of discrimination, as well as result in violations of fair lending
laws and laws that prohibit unfair or deceptive acts and practices.

In the past couple of years, there bave been a variety of investigations related to digital
redlining. In addition, there have been lawsuits  and increased regulatory scrutiny.
Notwithstanding, some issuers and lenders continue to advertise on these online platforms while
some have opted to advertise elsewhere. Responsible deployment of these technologies is not
only important, it is legally required that credit card and consumer loan offers are not suppressed
based on variables such as age and gender.

To what extent is the Burean looking into digital redlining and taking action to prevent its
detrimental impact on consumers seeking financial service offerings via online or mobile
channels?

What is the Bureau doing to protect consumers against discriminatory pre-credit application
practices where lenders and credit card issuers are advertising on certain online and mobile
platforms that use variables such as age and gender in their algorithms that could result in
individuals in protected classes being precluded from receiving said advertisements?

Response
The Consumer Financial Protection Bureau (Bureau) is committed to its responsibilities under
Jair lending laws and uses the tools Congress has provided — education, regulation (including

compliance guides), supervision, and enforcement — as necessary to carry out those
responsibilities. While the Bureau monitors market activity 1o execule this mission, I cannot
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comment on specific enforcement and supervisory actions. With that in mind, the Equal Credit
Opportunity Act’s (ECOA’s) implementing Regulation B prohibits creditors from discouraging
applicants and prospective applicants from making or pursuing a loan application. When using
social media platforms, or other data and technology as described in your question, it may be
helpful for lenders to approach potential fair lending risk as they would in other marketing
arvangements. Further, the Bureau’s ECOA Baseline Review Modules, which are publicly
available, provide instructions to examiners for evaluating an entity’s compliance.’!

31 https://files.consumerfinance.gov/f/documents/cfpb_supervision-and-examination-manual_ecoa-baseline-cxam-
procedures_2019-04,pdf.
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Questions for the Honorable Kathleen Kraninger, Director, Bureau of Consumer Financial
Protection, from Congressman Bryan Steil:

Question

1 support the Administration’s objective to create a level the playing field in the housing finance
system so that Fannie Mae and Freddie Mac do not have a special advantage in the marketplace.
With regard to government-insured lending channels, it is important that the Federal Housing
Administration (FHA) also not have special advantages in the marketplace that would both
arbitrarily leave many borrowers with only an option of an FHA loan and also increase the
federal government’s — and therefore American taxpayers’ — exposure to mortgage credit risk.

e As the Bureau proceeds with the rulemaking on the Qualified Mortgage (QM) definition,
have you analyzed the potential market impacts (volume shifting to FHA) of moving to
an approach that removes the debt-to-income (DTI) underwriting guideline and replaces
it with a QM framework based on pricing?

e If 50, has the Bureau concluded whether it would unlevel the market due to disparate QM
frameworks for the convention and FHA markets?

Response

The Consumer Financial Protection Bureau (Bureau) is considering the potential market impact
of changes to the Qualified Morigage (QM) definition, including the potential of loan volume
shifting to the Federal Housing Administration. The Bureau is in the process of developing a
proposed rule and so has not reached any conclusions about the market impact of any changes
to the QM definition. The Bureau will consider any comments and evidence submitted in
response to the Notice of Proposed Rulemaking.
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