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AMERICA FOR SALE? AN EXAMINATION
OF THE PRACTICES OF PRIVATE FUNDS

Tuesday, November 19, 2019

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:08 a.m., in room
2128, Rayburn House Office Building, Hon. Maxine Waters [chair-
woman of the committee] presiding.

Members present: Representatives Waters, Maloney, Velazquez,
Sherman, Meeks, Clay, Green, Perlmutter, Foster, Beatty, Vargas,
Gottheimer, Gonzalez of Texas, Lawson, Tlaib, Porter, Axne,
Casten, McAdams, Ocasio-Cortez, Wexton, Adams, Dean, Garcia of
Illinois, Garcia of Texas, Phillips; McHenry, Wagner, Lucas, Posey,
Luetkemeyer, Huizenga, Stivers, Barr, Tipton, Williams, Hill,
Emmer, Loudermilk, Mooney, Davidson, Budd, Kustoff, Hollings-
worth, Gonzalez of Ohio, Rose, Steil, Gooden, and Riggleman.

Chairwoman WATERS. The Committee on Financial Services will
come to order. Without objection, the Chair is authorized to declare
a recess of the committee at any time.

Today’s hearing is entitled, “America for Sale? An Examination
of the Practices of Private Funds.” I now recognize myself for 4
minutes to give an opening statement.

Today, this committee convenes for a hearing to examine the im-
pact of private funds on businesses and workers. While there are
some examples of private equity firms playing a beneficial role in
the U.S. economy, there are far too many examples of private eq-
uity firms destroying companies, and preying on hardworking
Americans to maximize their profits. Today, we are going to take
a hard look at those practices and examine whether Congress
should take action to prevent the drastic increase from the $250
million it spent in 2009 on those industries.

After the devastation of the foreclosure crisis in which millions
of people lost their homes through no fault of their own, private eq-
uity firms swooped in and purchased hundreds of thousands of
foreclosed homes at discounted prices. In many cases, they con-
verted these homes to rentals, charged excessively high rents, and
became absentee landlords without community ties. Private equity
firms increasingly hold ownership of hospitals, nursing homes, and
emergency services. In 2018 alone, private equity firms spent a
total of $10.4 billion buying up hospitals and medical clinics, a
drastic increase from the $250 million it spent in 2009 on those in-
dustries.
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A New York Times investigation found that an ambulance com-
pany owned by private equity Rural/Metro Corporation had slower
response times under private equity ownership and undertook,
“more aggressive billing practices.” According to the report, “Rural/
Metro once sent 761 collection notices to an infant girl born in an
ambulance.”

In the retail industry, 10 of the last 14 companies that have de-
clared bankruptcy are owned by private equity firms. For example,
Toys R Us was acquired by private equity firms in a real estate in-
vestment trust in 2005. By 2018, Toys R Us had declared bank-
ruptcy, laid off all 30,000 of its employees, and closed all of its
stores. Meanwhile, the company’s private equity owners had pock-
eted $470 million in fees and interest payments from the company.

Today, we will hear testimony from Ms. Giovanna De La Rosa,
a former Toys R Us employee and advocate.

These are just a few examples of the harm that private equity
firms have caused. Unfortunately, the private equity firms the com-
mittee invited to testify at this hearing today declined to send rep-
resentatives to engage and answer questions about their activities.
So I would like to thank Drew Maloney, president and CEO of the
American Investment Council, which is a trade group that rep-
resents private equity firms, for joining us today and testifying on
behalf of the industry. But while he will testify on private equity
as an industry, Mr. Maloney will not be able to adequately speak
to the practices or activities of specific firms.

And so, while we will get started with this today, we are going
to have to determine what other actions we may have to take in
order to get the information that we think we need in order to
make some determinations about what exactly is going on in our
society with private equity firms.

I now recognize the ranking member of the committee, the gen-
tleman from North Carolina, Mr. McHenry, for 4 minutes for an
opening statement.

Mr. McHENRY. I thank the chairwoman for holding this hearing
today. And while my Democratic colleagues are not only down the
hall attempting to undo the 2016 election, it appears today that
committee Democrats are working to predetermine the 2020 Demo-
cratic nomination for their party.

Today’s hearing is devoted to H.R. 3848, the House companion to
Senator Elizabeth Warren’s bill, and a key tenet of her Presidential
platform. Hooray. We are here today to debate Presidential politics.
Moreover, one of our witnesses testifying here today is cited in Sen-
ator Warren’s press release from her Presidential campaign as pro-
viding “the economic analysis” of the bill and its impact.

This bad bill strikes at the foundation of American capitalism. I
know there is a socialist lane in the Democrat primary for Presi-
dent. This clearly is that fight for that socialist lane. It has harm-
ful effects as well. A recent, more detailed analysis of the bill found
that in a modest-case scenario, the low range, this bad bill would
reduce the American workforce by 6 million jobs and lead to $109
billion per year in lower tax revenue. That is the tax revenue piece
only. To repeat, that is a conservative estimate. In fact, the worst-
case scenario says that over 26 million jobs could be lost. To sum
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up the Warren bill, this bad bill, if enacted, would be a disaster for
American workers.

Congress should be focused on policies that make the economy
more free, open up opportunities, and make the capital markets
more attractive and more competitive against our competitors
around the globe, rather than bills that add regulatory cost and
harm our markets and hurt jobs. Good policies such as the bipar-
tisan bills we passed in the last Congress could lead to greater op-
portunity and choices for everyday investors to grow their savings.
Instead, this committee wants to use Full Committee hearing time
to go after and vilify one industry.

There will likely be several misconceptions presented today by
my Democrat friends, so I want to use some of my time here to ad-
dress those. First, private equity is not just about large investors
buying out large companies. Generally speaking, private equity is
a variety of private investment from venture capital, to capital in-
jections for small businesses, to lending so that small businesses
could buy mismanaged other businesses that have potential, huge
potential, if just managed correctly.

Second, the private equities business model does not involve in-
tentionally bankrupting companies. Bankruptcy is failure. Failure
is not a part of the business model; success is. That is where you
see the job growth. That is where you see the returns. And so the
idea that an industry could benefit by failing doesn’t make sense.

Third, a misconception that some will present is that private eq-
uity is just about Wall Street. It is not. Private equity creates in-
vestment opportunities that lead to jobs. According to a recent
Ernst & Young study of the impact of private equity in the U.S.
last year, private equity supports at least 100,000 jobs in 27 States
and over 10,000 jobs in each State.

Additionally, Americans directly benefit through pensions. U.S.
pension funds invest about 9 percent of their portfolios in private
equity, and that same study found that private equities out-
performed investment in public equity, fixed income, and real es-
tate over the last decade. That means that everyday investors, in-
cluding teachers and firefighters and police officers, all benefit. But
don’t take my word for it. The chief investment officer of CalPERS
recently said the following, “We need private equity to be success-
ful, we need more of it, and we need it sooner rather than later.”

With that said, I do want to note that private equity has become
more important in the American economy due in no small part to
increased regulatory barriers on public companies. We should rem-
edy that public company piece, not have a Presidential rally for
Senator Warren.

Chairwoman WATERS. I now recognize the gentlewoman from
New York, Mrs. Maloney, who is also the Chair of our Sub-
committee on Investor Protection, Entrepreneurship, and Capital
Markets, for 1 minute.

Mrs. MALONEY OF NEW YORK. Thank you, Madam Chairwoman.

Many private equity funds have caused needless suffering for or-
dinary workers, especially in the retail sector. All too often when
a private equity fund buys a company, they pile an excessive
amount of debt onto the company and then use the bankruptcy sys-
tem to slash pensions and benefits for ordinary workers. While not
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all private equity funds are created equal, it is clear that our com-
mittee needs to closely examine these practices.

I am also pleased that this hearing will examine the Stop Wall
Street Looting Act, which has been introduced in the House by Mr.
Pocan and Ms. Jayapal. This bill would require private equity
funds to share the liability for the debt that they pile onto their
portfolio companies. I believe that there is a good case to be made
for increased risk sharing between private equity funds and port-
folio companies in order to deter the “heads I win, tails you lose”
mentality.

Thank you, and I yield back. And thank you for having this im-
portant hearing.

Chairwoman WATERS. I now recognize the ranking member of
the subcommittee, the gentleman from Michigan, Mr. Huizenga, for
1 minute for an opening statement.

Mr. HUIZENGA. Private equity (PE) is an important aspect of the
U.S. capital markets that helps create jobs and bolster pension re-
turns for Main Street Americans. Most PE firms make long-term
investments in companies poised for growth as well as undervalued
or underperforming businesses by providing critical working capital
that would otherwise be unavailable through traditional banks. It
is important to note that the U.S. private equity sector drives a sig-
nificant amount of economic growth in the United States and sup-
ports more than 26 million American jobs, which contributes $475
billion in annual Federal, State, and local tax revenues.

Additionally, the profits from private equity are funding the re-
tirement security of millions of pensioners. According to the Amer-
ican Investment Council, 91 percent of U.S. public pension funds
have invested a portion of their portfolios in private equity. In
Michigan, for the State of Michigan’s pension fund, that means
$71.2 billion. Needless to say, investments made by the private eq-
uity industry in our local communities all across the nation are
playing a vital role in job creation, wage growth, and retirement
savings.

In my district alone, private equity firms have helped create or
sustain over 5,700 jobs, and private equity investment was $4 bil-
lion, helping companies such as JR Automation in Holland,
Brillcast in Grand Rapids, Challenge Manufacturing in Walker,
and I could go on. Private equity is a fundamental part of our econ-
omy and plays a direct role in our districts by working to make
businesses more successful.

I look forward to hearing from our witnesses today, and I yield
back the balance of my time.

Chairwoman WATERS. I want to welcome today’s distinguished
panel: Eileen Appelbaum, co-director, Center for Economic and Pol-
icy Research; Wayne Moore, trustee, Los Angeles County Employee
Retirement Association; Giovanna De La Rosa, United for Respect,
and a Toys R Us employee for 20 years; Drew Maloney, president
and CEO, American Investment Council; and Brett Palmer, presi-
dent, Small Business Investor Alliance.

Each of you will have 5 minutes to summarize your testimony.
When you have 1 minute remaining, a yellow light will appear. At
that time, I would ask you to wrap up your testimony so we can
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be respectful of both the witnesses’ and the committee members’
time.

And without objection, all of your written statements will be
made a part of the record.

Ms. Appelbaum, you are now recognized for 5 minutes to present
your oral testimony.

STATEMENT OF EILEEN APPELBAUM, CO-DIRECTOR, CENTER
FOR ECONOMIC AND POLICY RESEARCH

Ms. APPELBAUM. Chairwoman Waters, Ranking Member
McHenry, and distinguished members of the committee, I am very
pleased to be here today to discuss private investment funds.

Most private equity deals are used to acquire small and medium-
sized companies, and here my research shows that private equity
can bring know-how that makes a positive difference. These invest-
ments generally have higher returns than acquisitions of big com-
panies. But in what one finance writer called the paradox of pri-
vate equity, most private equity money goes into acquiring large
companies that offer few opportunities for improving operations
and many for financial engineering.

Activist hedge funds take small stakes in major companies and
then call the shots. Hedge funds make money from short-term in-
creases in share prices, then sell before the negative consequences
are apparent.

Exemption from regulations that rule out risky behaviors enables
private funds to gamble with the future of acquired companies
while funneling money to wealthy private equity partners.

Private investment funds play a significant role in the U.S. econ-
omy. Over the past decade, assets managed by hedge funds and
private equity funds have exploded. They doubled for hedge funds,
septupled for private equity funds, and now exceed $3 trillion for
each. There were nearly 10,000 private equity buyouts between
1980 and 2013, according to a study by Chicago and Harvard
economists. They had data for 6,000 companies employing 6.9 mil-
lion workers at the time of the buyout. Thirteen percent of workers
at publicly traded companies lost their jobs in the next 2 years.
Overall, 4.4 percent or 304,000 workers lost jobs.

Big private equity firms buy out large, viable companies and use
their assets as collateral for risky levels of debt that the company
and not its private equity owners must repay. This erodes the buff-
er that companies have to make it through hard times. Toys R Us
is the poster child. It was purchased with $5.5 billion in debt. It
went from a capital structure of 87 percent equity and just 13 per-
cent debt before it was acquired to an upside down 17 percent eq-
uity and 83 percent debt. Yearly interest payments exceeded $400
million, and total advisory and other payments that went straight
to the private equity firm were another $470 million eating up
profits. Toys failed. Its stores were shuttered, and 33,000 workers
lost their jobs.

It is this reckless loading of debt onto companies that the Stop
Wall Street Looting Act would end by requiring the private equity
firm and the fund’s general partner to be jointly liable with the
company for repayment.
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Add-ons are another favorite tactic. Private equity firms buy
small competitors to add onto an initial acquisition, building na-
tional powerhouses without any antitrust supervision. Private eq-
uity-owned Envision and TeamHealth own hundreds of doctors’
practices and have more than 90,000 employees in hospitals and
other health facilities across the country. Both have multibillion
dollar loans to pay off. They use surprise medical bills or the threat
of such bills to get much higher payments than other doctors re-
ceive, driving up healthcare costs.

Hedge funds pursue profits through the purchase and sale of
stock in publicly traded companies. Stock buybacks that were ille-
gal before 1982 because they are a form of market manipulation
are widely used by hedge funds to raise share prices and then cash
out before the effects of draining resources, like the plant closings
at General Motors, become apparent. As we speak, AT&T manage-
ment is capitulating to similar demands from a hedge fund that
owns just 1 percent of its stock. At DuPont, the hedge fund firm
used a small stake to break up the company and shut down a pre-
mier research facility that was a major source of U.S. innovation.
It sold its shares before the reorganization was completed.

The Reward Work Act would make stock buybacks and manipu-
lation of share prices illegal again. The Stop Wall Street Looting
Act will bring the incentives for private investment funds in line
with their stated aspirations: to improve operations at companies
they invest in. This and other pending legislation will reduce op-
portunities for financial abuse and ensure that capital is deployed
in support of economic growth and rising living standards.

Thank you.

[The prepared statement of Dr. Appelbaum can be found on page
66 of the appendix.]

Chairwoman WATERS. Thank you.

Mr. Moore, you are now recognized for 5 minutes to present your
oral testimony.

STATEMENT OF WAYNE MOORE, TRUSTEE, LOS ANGELES
COUNTY EMPLOYEES RETIREMENT ASSOCIATION (LACERA)

Mr. MOORE. Chairwoman Waters, Ranking Member McHenry,
and members of the committee, I am honored to be here this morn-
ing as a public pension fund retiree, trustee, and taxpayer. As a fi-
duciary, I am responsible for protecting public pension plan assets
and ensuring promised benefits are delivered. That begins with
openness and transparency between us and the asset management
industry.

Public pension funds will pay up to $45 billion in fees and ex-
penses to the industry this year, a massive transfer of wealth from
workers to Wall Street. My fiduciary duties include making sure
we get what we paid for.

More than 20 million active and retired public employees have
accumulated over $4.5 trillion in assets to provide for their secure
retirements. They are often overlooked during discussions about
complex legal and financial strategies, profits, and bonuses. It is
past time for workers to exercise greater oversight over their as-
sets.
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Along with openness and transparency, we must have cost-effi-
cient investment practices, fair returns, and outcomes that support
a growing economy. My constituents expect no less. Last year, at
the Los Angeles County Employees Retirement Association, where
I am a trustee, 3,800 general members retired. They received an
average annual retirement benefit of $45,400.

Controlling and minimizing the cost of investing through a more
open and transparent data collection regime as proposed in H.R.
3848 is not an inconsequential exercise. If we could save just $1
million in the cost of investing, those savings invested at 6%4 per-
cent would fund 2 average L.A. County pensions for 20 years, in-
cluding a 2% percent annual COLA.

While private equity is our pension fund’s best performing asset,
it is also our most costly asset. While just 10 percent of our port-
folio, private equity makes up over half of our investment manage-
ment costs.

Over the past decade, many initiatives have been launched to ad-
dress transparency issues with private equity managers. While
much has been accomplished, for example, California’s AB—2833,
more needs to be done. The disclosures proposed in H.R. 3848 are
important to investors and the public as more complete information
means sounder and more meaningful asset allocation decisions.

Public pension funds are eager to participate in the growing,
worldwide private economy. As a matter of fact, in 2019, Preqin re-
ported that 31 U.S. public pension funds provided 35 percent of
worldwide allocations to private equity firms. We do not, however,
want to participate through financial engineering, destabilizing our
communities, and undermining our future for short-term gains.

Many fund sponsors, participants, and beneficiaries want to see
ourselves in our investments; people who look like us making in-
vestments that will favorably impact our lives. If I lived in Ohio,
I might want to see investments in manufacturing. In California,
investments around agriculture and logistics are just as important
as technology. Every dollar we earn from investment should be a
good dollar.

Being informed by the impact of investment decisions on our con-
stituents is good information. Being open and transparent means
helping investors in private equity make good decisions.

Private equity is not a sector of our economy. They buy stakes
in sectors of our economy. However, just buying and owning a com-
pany does not automatically make you a job creator or an engine
of economic growth. It is the outcomes of what you do after the
purchases that is important.

As a major stakeholder fueling the private equity industry, pen-
sion funds must have a greater oversight role in our investments.
After all, it is our money.

Thank you.

[The prepared statement of Mr. Moore can be found on page 99
of the appendix.]

Chairwoman WATERS. Thank you.

Ms. De La Rosa, you are now recognized for 5 minutes to present
your oral testimony.
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STATEMENT OF GIOVANNA DE LA ROSA, UNITED FOR
RESPECT LEADER, AND FORMER TOYS R US EMPLOYEE

Ms. DE LA RosaA. Thank you, Chairwoman Waters, for inviting
me to speak today. I am honored to be here.

My name is Giovanna De La Rosa, and I am from Chula Vista,
California. I worked at Toys R Us as an assistant manager for 20
years before private equity firms drove it to bankruptcy. I am here
today as a leader with United for Respect to speak on behalf of the
1.3 million workers who have lost their jobs to private equity.

I started working at the Toys R Us store in Chula Vista when
I turned 18. I grew up in that store and have deep emotional ties
to it. I got to work there with my sister and other family members.
I met my husband at work, and our son was a true Toys R Us kid.
And, of course, I gained a second family in my coworkers.

We loved working at Toys R Us, especially around this time of
year. Our job was to bring joy to kids and their families. We knew
our customers, and I was proud to work for a company that cared
about its employees and treated us like family.

Then in 2005, two private equity firms, KKR and Bain, and a
real estate investment trust, Vornado, acquired Toys R Us through
a leveraged buyout. After that, the old culture was thrown out the
window. From day one they started making all kinds of cuts that
weren’t needed. They cut staff and benefits, but we had to keep it
together as a team with limited resources.

I thought these new Wall Street owners were coming in to make
our company and operations work better. I had no idea what pri-
vate equity or leveraged buyouts were, but they were making
things worse, and then everything fell apart. My life changed that
spring when news hit that Toys R Us stores were shut down na-
tionwide, and they laid off over 30,000 of us without a dime of sev-
erance pay, despite our years of dedication to the company.

I started having breakdowns at home and work and had to pull
it together for my team and for my son who has special needs. It
was hard to imagine how I was going to make rent or afford
healthcare for us. How could I tell my special needs son that some-
one on Wall Street made a series of decisions that turned our lives
upside down? I couldn’t find anything but seasonal work for over
a year, despite my experience.

My coworkers and I were left with nothing, while the executives
and private equity owners walked away with millions. I heard later
that Toys R Us paid $470 million in fees to private equity owners.
That would be enough to pay over $14,000 in severance to each em-
ployee who lost their job versus the $800 that I received.

That is why I got involved in the fight to hold private equity ac-
countable. I joined United for Respect, along with thousands of
other Toys R Us workers to demand justice and severance pay. We
told our stories everywhere, from Congress to pension fund meet-
ings to the press. And because of that, KKR and Bain finally start-
ed talking to us about a hardship fund for Toys R Us workers.
They set up an historic $20 million fund for us, which helped a lit-
tle bit, but it wasn’t enough, and it didn’t help us get back the fi-
nancial security we had when we were working.

Luckily, Toys R Us is making a comeback, and the new owners
reached out. Together, we formed a mirror board made up of three
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former Toys R Us employees, including me, to help guide the new
company. I am excited for the chance to bring Toys R Us back the
right way.

Over the past year-and-a-half, I have learned that Toys R Us
workers aren’t the only ones who went through this buyout hell.
Other retail workers are also going through the nightmare of hav-
ing private equity firms or hedge funds putting their stores out of
business. I met workers from Gymboree, Sears, Payless, Kmart,
and Shopko, and they all had the same story as me, and they knew
the names of the Wall Street firms that made them lose their jobs:
ESL, Alden, Sun Capital, and many more.

Because of private equity investments in retail, 1.3 million jobs
have been lost. That is 1.3 million people with kids, parents, and
grandparents, who also lose their financial security.

We need real change like the Stop Wall Street Looting Act. The
last time I was in D.C. was to help introduce the bill with our
amazing partners at Americans for Financial Reform, the Center
for Popular Democracy, and in Congress. I believe that this bill can
protect jobs by regulating private equity so they can’t make money
by putting people like me out of work.

And now our fight has caught the public’s attention, because
more and more people from retail workers to nurses to grocery
store workers are speaking out. The economy isn’t successful and
thriving when so many of us are losing our jobs. What would you
do as a single mom raising a special needs child, then being left
with nothing: no job, no income, no healthcare? We are counting on
you to do the right thing and pass this bill. We are waiting to see
which side you are on, working people or Wall Street billionaires.

Thank you.

[The prepared statement of Ms. De La Rosa can be found on page
83 of the appendix.]

Chairwoman WATERS. Thank you, Ms. De La Rosa.

Mr. Maloney, you are now recognized for 5 minutes to present
your oral testimony.

STATEMENT OF DREW MALONEY, PRESIDENT AND CEO,
AMERICAN INVESTMENT COUNCIL

Mr. MALONEY. Good morning, Chairwoman Waters, Ranking
Member McHenry, and other distinguished members of the House
Financial Services Committee. Thank you for the opportunity to
testify today.

My name is Drew Maloney. I lead the American Investment
Council. We are proud to represent private equity firms of all sizes.
Our industry creates jobs, powers the economy, and strengthens
the retirements of millions of Americans. Our industry provides
businesses with the capital and expertise to grow.

The term “private equity” is very broad, so before I go any fur-
ther, I wanted to take a minute to talk about three main forms of
private equity: venture capital; growth capital; and buyouts. Each
describe investments at a different phase of the business cycle.

Venture capital represents those early investments in startups
that need capital to exist. For example, private equity made early
investments in Uber, Spotify, and Peloton long before those compa-
nies became household names.
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Growth capital is when private equity invests to expand an exist-
ing company. Growth capital represents the largest part of the in-
vestment chain. A great example is Tate’s Bake Shop founded in
New York by Kathleen King when she was 21-years-old. She
partnered with private equity to grow the business, and now Tate’s
cookies are in grocery stores across America.

Finally, buyouts. Buyouts are private equity investments in well-
established companies that may be distressed or underperforming.
Private equity helped Hilton Hotels almost double in size during its
11-year investment in the company. Hilton was recently recognized
as the best company to work for in the United States.

The ultimate objective of each of these investments is to build a
better business. Private equity provides patient, long-term capital
that allows management to think beyond quarterly earnings and
short-term fluctuations in stock price. Private equity also provides
more than just capital. Firms bring operational expertise to each
investment and often work closely with management of each com-
pany to define strategy and map out long-term growth objectives.

The biggest investors in our industry are pension funds and uni-
versity endowments. Successful private equity investments
strengthen the retirements of public and private sector workers, in-
cluding teachers, firefighters, and police officers.

In total, the private equity sector in the United States employed
8.8 million people and paid $600 billion in wages and other benefits
in 2018. That included more than 1.1 million jobs in California.
Roughly a third of those private equity jobs were in manufacturing,
construction, transportation, or warehousing.

Private equity invested $685 billion in more than 4,700 busi-
nesses across the U.S. last year. Most of these are small or
midsized companies. Businesses of every size in every congressional
district depend on private equity capital and expertise to grow.

In 2014, private equity invested in Inland Coatings, a small in-
dustrial coating manufacturer in Adel, Iowa. The investment
helped the company grow to become an industry leader and pro-
vided healthcare and retirement benefits to its employees.

Ninety-one percent of public pension funds have invested a por-
tion of their capital in private equity. And in 2018, we generated
the strongest returns of any asset class over the last 10 years. The
Los Angeles County Employees Retirement Association had one of
the highest average annual returns in the country. Earlier this
year, the chief investment officer of the California Public Employ-
ees’ Retirement System (CalPERS), the country’s largest pension
fund, said, we need private equity, we need more of it, and we need
it now.

These strong returns have become increasingly critical for pen-
sion funds at a time when many do not have enough money to
meet their existing obligations. Private equity is proud to help close
that shortfall.

Thank you again for giving me the privilege of appearing before
the committee today. I am grateful for the opportunity and look for-
ward to answering your questions.

[The prepared statement of Mr. Maloney can be found on page
94 of the appendix.]

Chairwoman WATERS. Thank you very much.
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Mr. Palmer, you are now recognized for 5 minutes to present
your oral testimony.

STATEMENT OF BRETT PALMER, PRESIDENT, SMALL
BUSINESS INVESTOR ALLIANCE

Mr. PALMER. Thank you very much.

My name is Brett Palmer, and I am the president of the Small
Business Investor Alliance (SBIA). SBIA was formed in 1958 to
represent small business investment companies, the original Amer-
ican venture capital and private equity funds.

As the small business investing market grew more complex, so
did SBIA. And SBIA now includes small business investment com-
panies, rural business investment companies, business develop-
ment companies, as well as conventional private equity and debt
funds. These private equity funds pursue a wide range of investing
strategies because this is a continuum that spans from the early
stage venture investors to the latest stage buyout and everything
in between.

While we segment these investing styles for the sake of simpli-
fying and explaining them, the reality is they are all inextricably
interconnected. Our members also include institutional investors
such as university endowments that invest in private equity, where
they get their best returns.

Private equity is a real and mutually beneficial partnership. As
such, our public policy goals are balanced and focused on maintain-
ing a robust, healthy, and competitive market for investing in
American businesses. Good public policy should increase the capital
options available for a company’s success, whether that company is
a start-up business, proving its products in a competitive market;
a small family-owned manufacturing business, managing through
generational succession; or a larger company, including retail com-
panies that are trying to adapt to a new competitive threat in the
form of technology and e-commerce, as well as take advantage of
those opportunities of e-commerce.

Our members grow businesses and are rightfully proud of what
they do, of how they do it, and of the benefits their actions have
on people and on communities, because private equity is a force for
good, a source of job creation, and a driver of innovation.

Private equity supports the retirement security of millions of
pensioners and provides endowments the money they need to pro-
vide scholarships and educational access to a new generation of col-
lege students. And private equity is also invested all over the coun-
try, including to areas of the country that are otherwise passed
over or passed by. Most of our member funds are in places like Lit-
tle Rock, Indianapolis, Buffalo, Kansas City, or other places that
are far from Wall Street or Silicon Valley, but we do have investors
there too.

But regardless of the investing style, private equity investors in
small and medium-sized businesses make money by helping the
businesses grow and succeed. The idea that private equity funds
succeed by having businesses fail just isn’t true. The only way to
be a successful private equity fund in the lower middle market is
to find smaller businesses, and help them grow to be bigger, better,
stronger businesses. And private equity provides patient capital
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that conventional banks cannot provide themselves. They help
businesses make big leaps forward that they otherwise would not
have been able to achieve on their own.

And not having the resources to embrace change that happens in
the economy on a constant basis creates more risk. The more cap-
ital options a company has, the better chance it has to survive and
succeed in the long term. If a business cannot survive and adapt
to change, it cannot maintain its employees, much less add new
employees.

If Congress can agree on one thing, we would hope that Congress
should agree that regulatory and tax policy should promote and
empower private equity to invest into more growing American busi-
nesses. Congress should reject policies that make it harder for pri-
vate equity to provide access to capital, particularly the smaller
and medium-sized businesses that already face disproportionate
challenges to capital access. We need more investment, not less.

While providing growth capital is the core of what private equity
does, it is not just money. Successful private equity managers in-
vest in people. That is why SBIA partnered with the Ohio State
University’s business school to train business executives on how to
grow their business. Just this month, over 45 small business execu-
tives took part in a 3%-day intense training seminar on how to
maintain their employees, how to attract new employees, how to
manage growth, how to successfully operate in a leveraged environ-
ment, and how to create successful strategies. In other words, our
private equity funds are training their businesses how to grow
their businesses by investing in their employees and by investing
in their customers.

Again, private equity can only succeed when the businesses grow,
and growing businesses need to retain their employees and they
need new employees to help that growth.

I would like to close with a real-world example of what private
equity does. The Florida Autism Center provides center-based au-
tism therapy services to children throughout Florida. In 2016, Res-
olute Capital Partners out of Nashville invested both debt and eq-
uity capital in a small platform that had only 5 centers and served
50 children with 70 employees. The company will end this year
with 51 centers serving over 1,000 children with over 900 employ-
ees and has expanded into Georgia. The company was founded by
a woman who started her career as a behavioral therapist. It has
been led by a female CEO throughout this stage of growth. This is
a growing business. This is the kind of business that changes peo-
ple’s lives, and this is what private equity does.

With that, I yield back, and I am pleased to answer any ques-
tions you may have.

[The prepared statement of Mr. Palmer can be found on page 102
of the appendix.]

Chairwoman WATERS. Thank you very much.

Let me thank all of our witnesses for being here today.

Allow me to take a moment to say to Ms. De La Rosa that your
testimony to us today was extremely revealing, and you have de-
scribed to us the impact that this basically undermining of Toys R
Us by private equity firms and managers such as Bain and KKR
has had on you, your families, and other employees of Toys R Us.
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As a matter of fact, Toys R Us is our case study about private eq-
uity firms, and so your being here today is not lost on us at all.
Thank you.

Dr. Appelbaum, because people’s lives and health are at stake,
as well as concerns about equitable treatment for all communities,
emergency medical services and other industries related to help
and public safety do not operate like for-profit firms. Studies have
shown that when private equity firms move into health-related in-
dustries, costs go up, standards and quality of medical care de-
crease, and emergency public health response times lag.

Just last year alone, ManorCare, the second-largest nursing
home chain in the United States, realized an astonishing 26 per-
cent increase in its total annual health code violations after it was
acquired by the private equity firm The Carlyle Group. And accord-
ing to The New York Times, Trans-Care EMS, which was taken
over by the private equity firm Patriarch Partners, was forced to
close its doors up and down the East Coast, including in Mount
Vernon and Brooklyn, New York. Many have argued that there are
certain sectors, especially industries related to public health and
public safety, that are too sensitive for private equity firms to be
operating in.

Now, you have heard and you know all about Toys R Us. I don’t
know what you know or understand about what I just described in
relationship to health and public safety. Can you tell us, Ms.
Appelbaum, why you think private equity firms should acquire
public services such as health clinics and hospitals and fire depart-
ments, et cetera, given the information that has been, basically, un-
derstood now about what they do when they take over these kind
of public safety entities?

Ms. APPELBAUM. I think the place to begin is that we are not
talking about normal marketplaces when we talk about healthcare,
especially when we talk about emergency care, whether it is ambu-
lances, air ambulances, emergency rooms. These are situations in
which you do not say, how much are you going to charge me for
this? I would rather have a cheaper ambulance. It doesn’t work like
that. These are services that you are going to use because you ur-
gently need them and you have no opportunity to bargain over
price, which means that the services are able, if they so desire, to
charge whatever prices they want, as high as they want, without
losing any business.

Chairwoman WATERS. Do you think private equity firms should
be allowed to take over these kinds of services?

Ms. APPELBAUM. I do not think so, because—

Chairwoman WATERS. What about you, Mr. Moore, do you think
they should be allowed to take over these kinds of services?

Mr. MOORE. It depends on the strategies that they are going to
employ in taking over the companies.

Chairwoman WATERS. I can’t hear you.

Mr. MOORE. It depends on the strategies that they are going to
employ—

Chairwoman WATERS. We have information now that they have
slowed down response times, et cetera, et cetera. So given the infor-
mation that we already know about them, do you think they should
be able to continue to take over public health?
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Mr. MOORE. Given that information, I would say no.

Chairwoman WATERS. What about you, Ms. De La Rosa?

Ms. DE LA RosA. No, ma’am. The way we were—

Chairwoman WATERS. Mr. Maloney?

Mr. MALONEY. Yes. I believe we can be responsible investors in
the healthcare investment community.

Chairwoman WATERS. I beg your pardon?

Mr. MALONEY. Yes. I believe that we can be responsible investors
across all sectors, including healthcare.

Chairwoman WATERS. What about the evidence that we already
have? Should we just forget about that?

Mr. MALONEY. I think there are some isolated cases that are un-
fortunate, but overall, there are very positive cases that—

Chairwoman WATERS. Our research shows that it is not isolated.

Mr. MALONEY. Madam Chairwoman, there are great examples of
investments that we have out there in healthcare. For example,
GrapeTree Medical Staffing in Iowa is a great example of private
equity partnering with a business to increase the demand of nurses
and healthcare professionals in Iowa. And after 2 years, that part-
nership has expanded into—

Chairwoman WATERS. Thank you very much.

Mr. Palmer, what do you think?

Mr. PALMER. I don’t know anything about owning hospitals. That
is not what our guys do. They are too big. But I will tell you that
there are parts of the country that have healthcare now that did
not have it until private equity bought small businesses that were
healthcare providers and expanded them into communities that
didn’t have any. We gave an award to one of those companies, I
think last year or the year before, because they provided the first
primary care and emergency care services in Appalachia.

Chairwoman WATERS. Thank you. My time has expired, unfortu-
nately. Thank you.

The gentleman from North Carolina, Ranking Member McHenry,
is recognized for 5 minutes.

Mr. McHENRY. Thank you.

According to Moody’s, private equity-backed firms have no great-
er bankruptcy rate than nonprivate equity firms in this country.
There is a big misunderstanding of what private equity is, though.
So let’s start with the business model, Mr. Maloney. If you are here
on behalf of the industry, let’s describe what a buyout fund does,
since that is the largest piece of what private equity does, although
not all of what private equity does. But how does a buyout fund
work?

Mr. MALONEY. A buyout fund will pull resources from pension
funds, and college endowments, and it will go invest with compa-
nies that are either in need of growth or large companies that are
underperforming and work side by side with those companies.

And I would say that, as you suggested, the overwhelming major-
ity of our investments are successful. That is the only way that we
make a return for our pension holders. And if you look at what you
said, the 6 percent bankruptcy rate, that means 94 percent of our
deals are successful, so that the transactions like Hilton Hotels,
Dunkin’ Donuts—
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Mr. McHENRY. So the idea is you take capital and you bring
some expertise with the capital to improve a firm. Is that how you
would explain it, Mr. Palmer?

Mr. PALMER. That is right. And for a buyout, you are changing
ownership. And when you are changing ownership, oftentimes it is
a founder, someone who is retiring. There are a lot of baby boomers
who started businesses, or post-baby boomers who are retiring, and
you are taking the next generation. Oftentimes, of the people who
work at that business management, you are buying out the owner.
They go away. They stay on for a little bit. They retain some of the
ownership of that business, but you apply new technologies. You
buy new equipment. You grow it.

And that is how buyouts work in the lower and middle market,
and they are a really powerful force for job creation and business
growth and sustainability. Without that buyout, many of these
businesses that are owned by baby boomers would literally shutter,
even though they are profitable, good businesses that are employ-
ing people today, not because of bankruptcy, just because there is
no one there to take it and run it.

Mr. McHENRY. Okay. So if you have an investment, then you
WOElgl get debt alongside that investment in order to purchase,
right?

Mr. PALMER. That is right.

Mr. McHENRY. As an individual, if I want to buy a small busi-
ness, that is what I would do, I would go to a bank and get lending.

So how do you get lending if your business model is bankruptcy?
A great shrug from everyone. It is very difficult to get lending if
you are going to put the screws to your lender, right? And then,
there is the question of liability.

So, Mr. Moore, you are an important member of the board for the
investors, right? Do you have individual liability for the decisions
that you as a board member make on behalf of your investment
fund?

Mr. MOORE. No.

Mr. McHENRY. Okay. Does any individual here on behalf of their
association or their employer have individual liability if their em-
ployer makes a bad decision?

I will take that as a “no” across the panel.

As Members of Congress, for the decisions we make on behalf of
our constituents, do we have individual liability? No.

The Warren bill here today would apply liability to the employ-
ees of the private equity firm and the investors of the private eq-
uity firm. That would be a new form of investing, which would be
a real regression for investment capital and business structures.
Along those same lines, the business model of bankruptcy doesn’t
get lending. So, therefore, the bankruptcy rate question, I think, is
a material one here.

Now, the decision for your pension fund, Mr. Moore. I read that,
recently, the board made a unanimous decision to deploy 150—was
it million or billion?

Mr. MoOORE. Million.

Mr. McHENRY. Million—$150 million—it is Washington; I have
to ask those questions, sorry—in a buyout fund. Is that correct?

Mr. MOORE. Yes.
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Mr. McHENRY. And did you support that decision?

Mr. MOORE. Yes, I did.

Mr. McHENRY. Okay. So in terms of private equity, even with
the high fees that you pay, as you testified, is private equity still
your top performing investment for your fund?

Mr. MOORE. It has been for about the last 10 years.

Mr. McHENRY. Okay.

Mr. MOORE. So we are active in the industry.

Mr. McHENRY. Even after fees?

Mr. MOORE. Even after fees.

Mr. McHENRY. Okay.

Mr. MOORE. It could be even more if the fees were lower.

Mr. McHENRY. Of course. And I think in California, CalPERS
and your fund have significant power in that. So with that, it looks
like the business model is—we have a better understanding of that,
the understanding of bankruptcies no higher than nonprivate eq-
uity firms, and the idea of new strict liability for individuals em-
ployed by private equity is not commensurate with who we are in
our American capitalist structure.

I yield back.

Chairwoman WATERS. Thank you.

The gentleman from New York, Mr. Meeks, who is also the Chair
of our Subcommittee on Consumer Protection and Financial Insti-
tutions, is recognized for 5 minutes.

Mr. MEEKS. Thank you, Madam Chairwoman, and thank you for
having this hearing today where I think that we need to have an
important conversation and discussion, because I think we do get
confused at times with where to go, and sometimes you want to
knock the whole industry out as opposed to looking to see who may
be on the bottom. What we can do, what is our responsibility as
Members of Congress to make sure that individuals like Ms. De La
Rosa and her family have a softer blow. But at the same time, we
know, as I have heard from Mr. Moore, that we have individuals
who are pensioners and others who are dependent upon a return
on investment from private equity so that they can retire and live
in a decent space. We want to make sure that they get that return
on investment also.

We are still trying to figure out how we work it out so that the
average, hardworking American gets the benefits that they de-
serve. And what do we do when we have a company that is—and
going by what Mr. Maloney was saying, that is distressed, about
to go bankrupt, about to go out of business?

I have right now a scenario where there is a company, it happens
to be a minority-owned company in full disclosure, that I am trying
to get some private equity dollars in, because if I don’t, they are
out of business. They are out of business. They have no—they are
coming to me to say, “Help me. Can you help find somebody that
would invest?” And part of my struggle is to make sure that some
private equity firms are investing more in minority-owned firms so
that they can continue to exist and grow and be part of the road
capital. Because oftentimes, minority-owned firms don’t get the
road capital so they can expand their existing businesses and move
forward, and I find the discrepancy therein.
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And so part of what I want to do is to make sure that we are
able to make sure that there is diversity in regards to my commu-
nity, for example, JFK Airport. I demanded, working with my gov-
ernor, 30 percent equity for minority firms in that airport, and we
are getting it. And they need some investment. And oftentimes,
some of those minority firms that are those 30 percent partners are
getting that investment so that they can then do and they work in
cooperation with the community, and in my case, in cooperation
with SEIU and the Teamsters and other labor unions so that we
are working collectively together, because the labor unions are also
concerned about their pensioners. So we are all working together,
and that is why this conversation is important.

I think, furthermore, what we need to explore, and I raised it
previously in this committee, that I do have concern about, because
when you talk about the overall economy, and I go back and forth
and here is what effects—and I think this happened with Toys R
Us and others—does leveraged lending have, and can that overbur-
den us so that we can get into a financial crises in the manner that
we did in 2008? And so, I want to continue to have dialogue and
conversation. I don’t fully understand it to be—you have made a
decision, but I want to make sure that we look at it. I think we
have a responsibility as a committee. That is why this hearing and
others are tremendously important as a committee to look at what
effects does leveraged lending have on our overall economy and
what effects do take place.

I think what Chairwoman Waters was talking about, which I
think is tremendously important, when you talk about public insti-
tutions, whether or not there are sacrifices that maybe we have to
go overboard. For example, I know we had this big crisis in regard
to the VA hospitals and timing and what happened. So do you put
in measures that may increase the time that a medical person or
a patient gets to see a doctor because of trying to manage it? What
are the pros and the cons? I think that is a good discussion to have.
And I think that is what she was talking about with reference to
some of the evidence, and that is a good, healthy discussion to
have.

I am about to be out of time, and I wanted to ask Mr. Maloney,
specifically, though, because I see on the minority private invest-
ment companies, and you represent a lot of them, that they have
outperformed a lot of the best market of all U.S. private equity
firms. But despite that evidence, the number of diverse private eq-
uity firms remains very low.

So I was wondering what, if anything, that we can do to address
the biases against diverse private equity firms that I see that is
taking place in our country today.

Mr. MALONEY. Congressman, thank you for that question, and
thank you for your leadership on this issue and your support of the
JFK project. And I think the JFK project is one that highlights
what we are continuing to do and can do on a national basis, which
is not only do we partner with labor, but we also partner with mi-
nority-owned firms like we are in New York. And we all under-
stand that diversity makes us stronger, and we are committed to
working with you on projects like that and expanding this project.

Thank you.
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Chairwoman WATERS. Thank you.

The gentlewoman from Missouri, Mrs. Wagner, is recognized for
5 minutes.

Mrs. WAGNER. Thank you, Madam Chairwoman. And I want to
start by thanking the witnesses for being here to testify today to
examine the private equity industry.

Private equity helps grow American jobs and gives everyday
Americans more comfortable retirements by providing returns to
pension investments. The private equity industry supports Amer-
ican companies and jobs throughout the country.

And a recent study found that in 2018, the U.S. private equity
sector directly employed 8.8 million workers who earned approxi-
mately $600 billion in wages and benefits. The average worker in
a private equity-backed company earns approximately $71,000 in
wages and benefits, and that translates to around $36 per hour.

In my congressional district alone, there are over 47,000 constitu-
ents working at private equity-backed companies. And over the

ast 5 years, Missouri’s Second Congressional District has received
517 billion in private equity investment.

Without access to private equity, many American businesses
would not be able to expand, hire workers, and provide the crucial
services for their local communities.

Mr. Palmer, there have been claims that private equity funds are
underregulated. What sort of regulations are private equity firms
subject to?

Mr. PALMER. It depends a little bit on the type of private equity
fund. You actually have a buyout fund in your district. Holly Huels,
whom I think you have met in the past—

Mrs. WAGNER. Correct.

Mr. PALMER. —with Deloitte Capital. It specializes in investing
in small manufacturers and taking them to the next level as they
have generational transfers. But private equity funds are regulated
as far as who is allowed to invest into them. If they are small busi-
ness investment companies, they are regulated by the SBA. If they
are conventional private equity funds, they are regulated by the
SEC. There have to be all sorts of disclosures. There have to be
controls on what they do and how they do it.

There are all sorts of protections that are in regulations that ac-
tually aren’t formal government regulations that institutional part-
ners like Mr. Moore put on private equity funds in a limited part-
ner agreement. They require transparency and require good prac-
tices and prohibit bad actors and investing in businesses that
institutionals would not be proud of. There are a lot of restrictions
that are out there, but the funds themselves need to be able to
move at the speed of business.

Mrs. WAGNER. How would the additional regulations being pro-
posed today impact not only the private equity industry, but the
companies backed by private equity, the employees of those compa-
nies, and the smaller pension funds seeking to maximize returns
for pensions?

Mr. PALMER. The Stop Wall Street Looting Act, though well-in-
tSentioned, actually harms Main Street far more than it limits Wall

treet.

Mrs. WAGNER. Absolutely.
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Mr. PALMER. And it would cut off capital and create a significant
disincentive to be investing in businesses because of the liability of
being transferred up even for founders, because if you maintain 20
percent ownership in the business, which is in the bill, you are a
control person. So if you have a founder who is retiring, buying out,
but that he or she still owns a piece of the business for 3 or 4 years
while they are helping the next generation take that business on,
if that business were to fail because of some technological change
or some market shock, that person not just loses their share, they
have all this liability transfer. They lose everything. That is not the
way this is supposed to work.

Mrs. WAGNER. The Stop Wall Street Looting Act, which is Sen-
ator Elizabeth Warren’s bill, would establish vast liabilities on pri-
vate equity investors and impose controls on when and how inves-
tors can receive their money back.

Mr. Palmer, in your view, what would the impact of this bill be
on the private equity industry and on the middle market economy?

Mr. PALMER. I think there would be a lot less investing in busi-
nesses. There would be a lot less lending to businesses. Most lend-
ing works. And bankruptcy exists for a reason, but most lending
works. Most of it is constructive, most of it is positive, most of it
is growth-oriented, particularly for smaller businesses that aren’t
liquid. They can’t just sell their stocks on the NASDAQ or the New
York Stock Exchange. They have to go to private equity in the pri-
vate markets. If they don’t have access to capital, they don’t grow.
They get stale. They lose in the global competitive market.

Mrs. WAGNER. How many jobs would be jeopardized if the pri-
vate equity industry was unable to provide capital to small and
middle market businesses?

Mr. PALMER. You would have the ceasing of—for one, you would
have some jobs that are lost immediately, but also on a going-for-
ward basis, you would have millions of jobs that just wouldn’t be
created. And a lot of those jobs that wouldn’t be created are in
manufacturing and businesses that need to constantly be changing
and that aren’t in necessarily Silicon Valley or Wall Street—

Mrs. WAGNER. I don’t have much time. Plainly, would there be
more jobs or fewer jobs in America if H.R. 3848 became law?

Mr. PALMER. A lot fewer.

Mrg. WAGNER. Would there be more investment or less invest-
ment?

Mr. PALMER. Less investment.

Mrs. WAGNER. Would the university endowments be better off or
worse off?

Mr. PALMER. Worse off.

Mrs. WAGNER. Thank you, sir.

I yield back.

Chairwoman WATERS. Thank you.

The gentleman from Colorado, Mr. Perlmutter, is recognized for
5 minutes.

Mr. PERLMUTTER. I am just going to take a minute.

I guess on this subject, I am more where Mr. Moore is. There is
a continuum of private equity folks, from good actors to bad actors,
from those who are going to put in primarily equity and capital to
those who are—it is mostly going to be debt driven, those who want
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to bring good management skills and grow the organizations and
stabilize the organizations to those who want to strip out whatever
golden nuggets might be, you know, find gold under some retail op-
eration. And so, this is definitely a one size-doesn’t-fit-all.

And I practiced bankruptcy law for a long time before 1 was
elected to Congress and business bankruptcy, and we saw lever-
aged buyouts where there were some real bad actors, primarily in
the mining business and in the extractive industries. But a lot of
this has to do with the chicken and the egg. Is there a problem?
And I would say to Ms. De La Rosa, is there a problem with the
organization going in? Are they struggling financially? Is retail sort
of on the ropes because of an Amazon? Or is it because a group
comes in that is predatory in nature and is just going to strip out
the good things and leave nothing but the bones, those we call the
vulture funds or the vulture capitalists?

So, Mr. Moore, I would like you to expand on your testimony. I
would like to see the pension funds and the others have more infor-
mation available to them. I certainly would like to see that.

And then, Ms. De La Rosa, I want to talk to you a little bit about
the retail business and the future of it.

Mr. MOORE. Mr. Perlmutter, first off, I think it is a false nar-
rative to say that money will not flow into companies that needed
it to grow and expand just because they can’t receive it through a
private equity construct. The money will flow to where it is needed
without regard to whether it comes through private equity, a bank,
individuals, and multiple other sources.

Secondly, you were saying that there is a whole continuum of
private equity investment strategies, and we have been successful
at LACERA, at our pension fund, in identifying strategies in indus-
tries that looked promising, that didn’t have negative impacts on
our workers, and that looked like they were going to be in the fu-
ture. For example, we were early investors in Silver Lake and
Vista, and those companies focused in technology and family-owned
businesses and helping them grow.

And no one can deny that some of the buyout firms’ specific
strategy was to go into companies that had value and extract that
value and leave the company, because their timeframe is 5 to 7
years. They are not in it for the long term, many of them.

So in conclusion, I would just say that the strategies that are
being employed by the companies are very important, and that is
why we need to have transparency, and the regulations or the rules
that are promulgated through H.R. 3848 would help us get the in-
formation we need, and all the other pension funds need, to make
good, reasonable decisions on who to invest in, so that we don’t
have the type of problems that we had with Toys R Us.

And the last thing about Toys R Us is, if Toys R Us had not been
layered with all of this debt, without the ability to invest in the in-
frastructure they needed to be an online retailer, they might still
be here today, and all of those people would still have their jobs.
But the buyout firms went in, took all the value and all the money
they could get out of the firm, and then left it high and dry.

Mr. PERLMUTTER. Okay, thank you.

And I would just say, for you and the other pension funds and
those that really bring the money, ordinarily, I am not sure we
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have to have legislation, but I am happy to deal with that, but usu-
ally those with the gold make the rules. And I want to make sure
our pension funds do get to develop the contracts.

Ms. De La Rosa, when you were working at Toys R Us, when
they came in and made the buyout, did you see them strip out the
value right away, or how did that work?

Ms. DE LA RosA. Yes, sir, it was right away. cutting of jobs, posi-
tions, changing of operating companies that we used, contracts.

Mr. PERLMUTTER. Okay. Thank you for your time.

Chairwoman WATERS. The gentleman from Florida, Mr. Posey, is
recognized for 5 minutes.

Mr. Posey. Thank you, Madam Chairwoman, for holding this
hearing, and I thank the ranking member, as well.

Today, we have before us a piece of legislation that could restrict
one of the longstanding features of our market-based system of fi-
nance. The feature is a concept of limited liability or a limited li-
ability corporation.

The history of our financial system is marked by innovations that
have helped us manage risks that might have otherwise discour-
aged investment and growth in our remarkable economy.

One of those innovations was the limited liability corporation.
New York law created the limited liability stock company. Robert
Shiller, Nobel economist, says the law further democratized finance
by clarifying that shareholders would never be held liable for the
debts of corporations.

The law made it possible, for the first time, for a small investor
to hold a diversified portfolio consisting of stocks in many compa-
nies. Prior to the advent of limited liability, one could not have
done such a thing, for fear of a lawsuit from any of the companies
that he held stock with. This development created a ready pool of
investors with whom investment bankers could place newly issued
shares.

After seeing the steady supply of capital for new businesses this
innovation produced, countries all over the world copied it. We, of
course, need to be cautious about restricting such an invention that
has served us so well over the years.

I say this while also understanding the pain of business failures
and the loss of jobs, tax revenues, and other economic contributions
to our communities. I believe we have to realize that a private eq-
uity firm doesn’t acquire a company to have it fail. They intend to
make money from a stronger firm.

Unfortunately, their aims are sometimes frustrated by the mar-
ket for goods or services of the underlying firm. But we must un-
derstand that success means stronger firms, job growth, and over-
all great contributions to our community and our countries.

Mr. Maloney, can you share with us your assessment of the eco-
nomic impacts of the Stop Wall Street Looting Act of 2019, specifi-
cally which sectors of the economy are most likely to be affected if
this bill becomes law?

Mr. MALONEY. Thank you for that question and your concerns,
Congressman, about eliminating sort of the traditional limited li-
ability protections that allow for investment in the current market-
place.
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In a recent study by Professor Swenson from the University of
Southern California, he suggests that the loss of jobs would be be-
tween 6.2 million and 26.3 million jobs in the U.S., and that the
loss of tax revenue could be between $109 billion and $475 billion,
and that public pensions would lose up to $329 million.

So what would happen is, if the public pensions don’t have this
top asset class to go to—and as Mr. Moore said, at his fund last
year they returned, I believe, 21 percent—

Mr. MOORE. No, no, that is wrong. Sorry.

Mr. MALONEY. That’s okay. But my point is, it is a high per-
former and you would have to switch asset classes to a class that
doesn’t perform as well.

Mr. Posey. Okay.

Mr. Palmer, do you agree?

Mr. PALMER. I do. And you asked the question of which busi-
nesses would get less capital and what would come out. The busi-
nesses that are asset-light—and a lot of businesses in the new
economy are asset-light—would not be able to get loans, they would
not be able to get access to capital, and so you would really have
a shrinkage in the access to capital.

Would capital be available? Yes, potentially, but it might be more
expensive, and in many cases, it might not be available at all.

Mr. PoseEy. Okay. The critics of private equity (PE) funds pro-
mote the perception that PE firms makes lots of money, even when
one of its acquisitions goes bankrupt. Can you clarify the impacts
of a typical case of such bankruptcy for a PE firm? Mr. Maloney,
and then Mr. Palmer?

Mr. MALONEY. As we have discussed, bankruptcies in private eq-
uity are very rare, and nobody succeeds in a bankruptcy. We try
to grow businesses and increase jobs.

Mr. PosEY. Thank you.

Mr. Palmer?

Mr. PALMER. With bankruptcies, you lose money. It is just that
simple. There is no good way. You might be able to save a business
in buying a business out of bankruptcy and try to reinvigorate it.
That is possible. But in bankruptcies, there is no winning strategy.

Mr. PosEY. My time has expired. Thank you, Madam Chair-
woman.

Chairwoman WATERS. The gentleman from Illinois, Mr. Foster, is
recognized for 5 minutes.

Mr. FosTER. Thank you, Madam Chairwoman, and thank you to
our witnesses.

As a scientist, and a businessman, I find myself a little bit frus-
trated. We seem to be having this argument by anecdote rather
than statistics.

And the difficulty is—I guess I put myself to sleep last night
reading one of the papers that was mentioned in the memo distrib-
uted by the committee from the University of Chicago called, “The
Economic Effects of Private Equity Buyouts.”

And there were some interesting numbers in there. For example,
the employment at targets of private equity buyouts rises 13 per-
cent in firms that were previously under private ownership and 10
percent on what are called secondary buyouts, where it is sales
from one PE to another. However, the employment falls by 13 per-
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cent in buyouts of publicly listed firms and falls by 16 percent in
divisional buyouts.

And so, trying to understand the multiple faces of private equity
that we have been talking about is, at least to me, sort of frus-
trating. And there are many variables in that. We have what sector
the firms are operating in, what the holding period is, the target
holding period is, whether they are public versus private firms,
whether they are generational transfers or ongoing businesses,
and, of course, just the size and degree of leverage.

Can any of you or all of you maybe come to an agreement on
what the red flags are that signal a troublesome aspect of this
versus things that tend to result in good results? What variables
ihou‘}d we be looking at to try to separate the wheat from the chaff

ere?

Ms. APPELBAUM. I think that one thing that we have to say
about the private equity business model that has not been said is
that the debt is put on the company that is acquired. It has to
repay it. But the decision to put the debt on it is made by the pri-
vate equity firm.

So the private equity firm goes out, decides how much leverage
to use, and then it is the company that has to pay it back. And the
private equity firm and the general partner have no responsibility
for this whatsoever.

This is the crux of the problem. In the small and medium-sized
companies that we have been talking about, they have very little
in the way of assets that can be mortgaged, and so the level of debt
is quite reasonable. Those companies are not going to be affected
lloy the Stop Wall Street Looting Act because the level of that is so
OW.

In the case of those publicly traded companies that you men-
tioned where all the jobs are lost, these are big companies. They
are publicly traded. They already have good operations in place.
They already have good business strategy in place.

Mr. FOSTER. Is that necessarily true? It is not clear to me. I don’t
know the history of Toys R Us, but a lot of big box companies, pub-
lic and private, have had rough times in the last decades.

Ms. APPELBAUM. I did an analysis, looking at Albertson’s, which
is a private equity-owned supermarket, compared to Kroger’s,
which is not. They both faced the same kinds of problems: e-com-
merce, Amazon, Walmart, whatever you want to call it.

Kroger, because it controls its own resources, is not paying out
to any private equity firm, it does not have high leverage, it is not
paying interest on debts, so it has been able to modernize. It can
do anything that Amazon can do. Its Moody’s rating has gone up,
its contributions to its workers’ pension fund to make up for the
financial crisis has gone up.

And Albertson’s is on the ropes. It can’t go back to the public
markets. Nobody wants to buy it. It tried to do a reverse merger
with Rite Aid, and those shareholders rejected it. It is on the ropes
because it has not made the necessary investment.

Mr. FOSTER. You mentioned that by and large, you thought the
smaller buyouts were not problematic and that—

Ms. APPELBAUM. That is correct.

Mr. FOSTER. —private equity was a plus—
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Ms. APPELBAUM. That is correct.

Mr. FOSTER. —in sort of limited size buyout.

Is that something that the entire panel would agree with, at
least that sector is probably an area where private equity is a net
plus across the economy?

Mr. PALMER. That is where a lot of my folks are, and they cer-
tainly see it that way. There is certainly the greatest opportunity
for growth because you are small. You can’t shrink it and cut costs
because if you shrink small, it goes to nothing.

So really, it is more growth-oriented in a buyout, but there is
also much greater access to capital at the higher ends and much
lower access to capital, both debt and equity, at the lower ends. In
my written testimony, on page 5, I sort of have a visual of that.
The small buyouts are good, but middle buyouts are also very good.

Mr. FOSTER. I am trying to understand, if there is a consensus
that small or, say, middle, however you define, “middle,” is also
probably an area where private equity is a net positive and the ex-
isting regulation is perhaps adequate? Is that sort of the consensus
here? And the problem, if it exists at all, is in the largest?

If any of you could follow up with me on whether we can actually
segregate off one segment for higher supervision, I would appre-
ciate it.

Chairwoman WATERS. The gentleman from Missouri, Mr. Luetke-
meyer, is recognized for 5 minutes.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman, and I
thank the panel for being here this morning.

I was kind of curious, I think Mr. Maloney, you said something
about 780 private equity investments last year. Is that what you
said in your testimony a while ago?

Mr. MALONEY. 4,700.

Mr. LUETKEMEYER. 4,700, okay. I missed the “4” in front of it.
Wow. Okay. Fantastic. And one of the charts up on the board hints
that 35 businesses filed for bankruptcy since 2003. I guess that is
major companies. But those seem to me to be an awfully small per-
centage of businesses filing bankruptcy versus businesses getting
into business. Is that your take on that?

Mr. MALONEY. Yes. The bankruptcy rate in private equity and
nonprivate equity is 6 percent. It is a low rate.

Mr. LUETKEMEYER. Very good.

I was kind of curious, Mr. Moore, what is the breakdown on re-
turns with your investments on private equity versus other stocks
and bonds—other bonds and CDs and other types of investments?
What is the difference in rate of return?

Mr. MOORE. I can’t give you the exact numbers, but I will—

Mr. LUETKEMEYER. Just ballpark is fine.

Mr. MoOORE. Okay. Ten-year average, private equity for us is
about 13 percent; public equity is in the range of 10; real estate,
8; and then the fixed income is less—

Mr. LUETKEMEYER. Okay. Would it be a fair statement to say
that the more return you get, the more risk there is with the in-
vestment that you are making?

Mr. MOORE. You could say that.

Mr. LUETKEMEYER. So to me, as somebody who has been in this
financial services world for years, return, interest rate, dividends,
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whatever it is, is reflective of the risk you take. So, when you have
private equity and you are getting much, much better return on
that versus on less risky investments, you want a mix in your port-
folio. So, it is important that you have a mix.

But you have to understand that when you make that invest-
ment in equities, there is more risk there. As we have just seen,
there is the risk—6 percent of businesses are going to go under.

You indicate, Mr. Moore, you need more transparency in being
able to, as a board member, be able to see how you want to invest
in these equities. Can you give me some examples of things that
you would like to see more transparency in, as an investor in equi-
ties?

Mr. MOORE. First of all, this bill talks about issues, at least from
my perspective, that I am concerned about in just collecting infor-
mation on how much it costs and what performance metrics are
being used, and have that apply industry-wide and be available to
everybody, so we can do comparisons.

But going beyond that, which is not in this legislation, we would
probably want to be more engaged in seeing what kind of compa-
nies are in the pipeline, getting more financial information from
portfolio companies, so we could have a better assessment of the
risks that the companies are taking.

You mentioned risks. We want to try to control risk as much as
possible. So, if we are noticing that there is a private equity com-
pany that wants us to give them an allocation, and they have been
heavily engaged in these extractive financial engineering type of
activities to generate returns, that might be something we would
want to stay away from and look for less risky, more long-term
beneficial investments.

Mr. LUETKEMEYER. It almost seems as if you have to have a crys-
tal ball sometimes to see the trends in industries. For instance, if
I was somebody 30 years ago and I was going to make an invest-
ment in somebody who builds rotary phones, lo and behold, I
wouldn’t have anything left today, would I?

Mr. MOORE. Not a dime.

Mr. LUETKEMEYER. So, you almost have to have a crystal ball to
see what the trends will be, where technology will take you. No-
body who invested in a blacksmith shop 125 years ago is in busi-
ness today either. So what could be a good investment today, to-
morrow’s technology or the fad or the general public’s twist on
things or preferences could change and suddenly what would seem
in your situation to be a really solid investment to make could sud-
denly go south on you, couldn’t it?

Mr. MOORE. Yes, but the better information and the more infor-
mation you have, the better informed decisions—

Mr. LUETKEMEYER. Right.

Mr. MOORE. —you are going to be able to make, and over the
long run, you are going to perform better.

Mr. LUETKEMEYER. Mr. Maloney and Mr. Palmer, I only have 15
seconds left. What about transparency, do you guys have some
ideas on that as well?

Mr. PALMER. For low or middle market and middle market pri-
vate equity funds, they get every bit of information that any LP
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asks for, and LPs can ask for anything and they will pretty much
get it. So if they want it, they get it, and they do their diligence.

Mr. LUETKEMEYER. Mr. Maloney, very quickly.

Mr. MALONEY. I agree. And we value the partnership we have
with Mr. Moore and his pension funds.

Mr. LUETKEMEYER. Thank you.

Chairwoman WATERS. The gentlewoman from New York, Ms.
Velazquez, is recognized for 5 minutes.

Ms. VELAZQUEZ. Thank you, Chairwoman Waters.

Dr. Appelbaum, I am looking at an op-ed that you wrote in 2015
in The Hill paper, entitled, “Investors will benefit from greater
transparency on performance.” Can you summarize your position?
And do you believe that limited partners should have more access
to the fees and expenses and even disciplinary actions by the SEC
of the general managers?

Ms. APPELBAUM. Yes, absolutely, for all the reasons that Mr.
Moore has said. At the moment, all of the decisions in a private eq-
uity fund are made by the general partner. The limited partners,
which are the pension funds, do not get to make those decisions.

So, Mr. Moore has to figure it out before he makes the invest-
ment. He has no control once he has given them the money.

Having transparency, understanding, for example, the moni-
toring fees that were taken out of Toys R Us, or taken out of many
other companies, the limited partners generally have no knowledge
of that. They have no idea of what the side contract is between the
private equity firm and the company, and the limited partners in
general do not have access to that information.

And so they have no idea how much is being taken out, which
of course will affect the price that the private equity fund gets
when it resells the company back to the public markets or to an-
other private equity fund.

So, absolutely, they need that transparency in order to be able
to do their own due diligence on behalf of their beneficiaries.

It is very difficult for most limited partners to get information,
and those that ask for it or say, “I need to make public the contract
that I have with you,” they have been disciplined by the private eq-
uity firms.

You would think, because this is the source of the money, that
they would have control. Somebody has already said that. My view
is, the limited partners need a union, because if they acted to-
gether, they could demand information. But at the moment, the
private equity firms have the power.

Ms. VELAZQUEZ. Thank you.

Mr. Moore, would you care to comment?

Mr. MOORE. I agree with Ms. Appelbaum.

I am a policymaker, so I don’t have the depth of information and
knowledge about the contracts. I set policy, I review processes and
procedures, and I allocate resources to our staff to implement the
policies that we establish, the asset allocations that we want to en-
gage in.

And as I stated earlier, information is critical.

Ms. VELAZQUEZ. Right.

Mr. MOORE. And we lack everything that we need. We do a good
job in our firm, our pension fund, because we allocate the resources
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and staff to do due diligence and travel around the world and
pound on our private equity firms that we have money invested in.
But before we make those investments, we still have to engage in
significant resources in order to dig up information that should just
be available, not only to us who are actively engaged in it and allo-
cate resources, but smaller pension funds that may not have the
same level of resources.

Ms. VELAZQUEZ. Thank you.

And the fact that we, as legislators, care about that, more trans-
parency, access to information, to look at the strategy in terms of
making financial decisions, that doesn’t make me a socialist, does
it?

Mr. MOORE. No.

Ms. VELAZQUEZ. Okay. Good.

Mr. MOORE. It just means you are establishing the guidelines for
capitalism that works for everybody.

Ms. VELAZQUEZ. Wonderful. Thank you.

Mr. Maloney, in March, New York City Comptroller Scott String-
er announced a $600 million expansion of the New York City re-
tirement system in-house emerging managers program in private
equity, which is intended to amplify opportunities for smaller man-
agers, including minority and women-owned managers.

Are you supportive of programs like the one that Comptroller
Stringer announced? And what steps are your organization and
your members taking to expand opportunity for smaller managers,
particularly minority and women-owned managers?

Mr. MOORE. I had a meeting last month with all of our asset
class managers—

Ms. VELAZQUEZ. I'm sorry, I would like to hear from Mr. Malo-
ney.

Mr. MOORE. Oh, okay.

Ms. VELAZQUEZ. Mr. Maloney. Thank you.

Mr. MALONEY. Thank you, Congresswoman, for that question and
for your leadership on the diversity issues.

As I stated with Congressman Meeks, diversity makes us strong-
er. We are very supportive of the comptroller’s plan. A lot of our
firms take this very seriously.

Ms. VELAZQUEZ. What does “seriously” mean?

Mr. MALONEY. We are actively engaged with organizations like
SEO, we partner with Harlem Capital Partners in New York, and
the JFK project is another good one. But we are committed to
working with you going forward on this.

Ms. VELAZQUEZ. Thank you.

Chairwoman WATERS. The gentleman from Michigan, Mr.
Huizenga, is recognized for 5 minutes.

Mr. HUIZENGA. Thank you, Madam Chairwoman.

And I do need to correct myself from my opening statement,
briefly. I misstated a number. The State of Michigan retirement
system, which has a pension system for 515,000 members, has $71
billion in total assets, of which $11 billion of that is directly in-
vested in private equity.

I have a number of things I want to go through quickly. But, Mr.
Moore, I do have a quick question for you. CalPERS has invested



28

$150 million in a PE buyout fund, correct? I think that is what you
had told the ranking member?

Mr. MOORE. Yes.

Mr. HUIZENGA. Okay. So, H.R. 3848, which is the House version
of the Warren bill, would impose joint and several liability on PE
funds, including their partners, their limited partners (LPs). How
does your board feel about being on the hook with liability?

Mr. MoORE. Well, I can’t speak for the board because I am just
one member.

Mr. HUIZENGA. Okay, then, are you comfortable with that?

Mr. MOORE. I am where our board is, which is we have a staff—

Mr. HUIZENGA. Wait a minute, are you speaking for the board or
not speaking for the board?

Mr. MOORE. No. What I am saying is, I can’t speak for the board.
I am just one member of the board.

Mr. HUIZENGA. Yes.

Mr. MOORE. So as a member of the board, I am going to defer
to my staff and my counsel to review this issue, to work with the—

Mr. HUIZENGA. Wait a minute. So, you are supportive. Okay. I
thought I heard you say you were supportive of the Warren bill.

Mr. MOORE. I didn’t say that.

Mr. HUIZENGA. Okay. My misunderstanding.

Mr. MOORE. I said the provisions that I would like to see imple-
mented. I never said I support the Warren bill.

Mr. HUIZENGA. Got it, okay. I want to move on here. The Pop-
eye’s versus Chick-fil-A debate, Taylor Swift not being real happy
with her private equity situation, notwithstanding, we have heard
a lot about PE and about private equity being raiders and parasites
and how they have basically failed businesses on purpose and a
number of those types of things.

What I am really concerned about is, one, I think that those
anecdotes that are out there really are not very insightful. But I
do want to know why the private sector is turning to private equity
versus IPOs. I mean, 20 years ago, we had 7,000 publicly traded
companies. We are at about half of that right now.

And, Mr. Maloney, Mr. Palmer, feel free to jump in here. Why
do companies turn to private equity instead of raising capital
through IPOs or other more traditional methods?

Mr. MALONEY. Congressman, that is a great question, and it is
one that I think you see much more often of a lot of companies
staying in the private markets longer. It allows them to grow and
sometimes not—as I said in my original testimony, that they don’t
have to meet a quarterly earnings statement where they can, if
they have a growth stream ahead of them, it is much easier to do
that in the private markets than it is in the public markets.

Mr. HUIZENGA. Mr. Palmer?

Mr. PALMER. A lot of these businesses are just too small, and
they are companies that are never going to go public. Certainly, it
is too expensive and too problematic to be public in many cases.
There are too many burdens.

But in many of these cases, they are small businesses going to
medium, and in many cases, they don’t want to be publicly owned.
They want to stay inside of a family, they want to stay closely held.
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And so, it is a longer-term patient form of capital where they have
greater control over their businesses.

Mr. HUIZENGA. In fact, I have a number of those in my own dis-
trict—Challenge Manufacturing, JR Automation, Custom Profile,
Hadley Products, Brillcast, just a couple of examples from west
Michigan.

And I might add, I have about 5,700 jobs in my district attached
to this. Sixteen Members on the other side of the aisle have 2 to
3 times those numbers of jobs, yet we are seeing the other side
vilify an entire industry which is providing tens of thousands of
jobs in their districts. I am a little confused by that.

But ultimately, it gets down to risk is a part of it. And Mr.
Moore, I wrote this quote down from you. You want to control risk,
yet it seems to me you want a full return on your money.

Well, less risk typically means lower returns. And these compa-
nies, for various reasons, sometimes can be riskier investments. Is
that not true, Mr. Palmer?

Mr. PALMER. They can be riskier investments, and in many cases
they require a whole lot more hands-on activities than institutional
LPs, like large pension funds, can do. They just don’t have the time
to get in every business, and, frankly, they shouldn’t be in every
business.

Mr. HUIZENGA. In my remaining 2 seconds, I am going to let you
know that I am going to be writing some letters, because I would
like to hear how instead of demonizing your industry, what we can
do to increase capital markets and make them more attractive.

Thank you.

Chairwoman WATERS. The gentleman from New dJersey, Mr.
Gottheimer, is recognized for 5 minutes.

Mr. GOTTHEIMER. Thank you, Madam Chairwoman.

If I can start, please, with Mr. Moore.

You serve on the board of the L.A. County Employees Retirement
Association. Does your agency invest in private equity funds?

Mr. MOORE. Yes.

Mr. GOTTHEIMER. Do you know how much? Your 2018 annual re-
port talked about a percentage. Do you know what percentage of
all your assets that is?

Mr. MOORE. It is pretty close to 10 percent.

Mr. GOTTHEIMER. About 10 percent. Thanks. And is that con-
sistent today?

Mr. MoOORE. That is what our allocation policy states, is that is
the range we want to be in.

Mr. GOTTHEIMER. And why does your agency invest in these
funds, sir?

Mr. MOORE. Because it is our best performing asset historically,
and going forward, I think there was a question just now about the
private markets.

Mr. GOTTHEIMER. Yes, sir.

Mr. MOORE. That is where a lot of activity and a lot of growth
activity takes place. And we want to be part of the growth in our
country and the world, so that is where you have to be at some
level.
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Mr. GOTTHEIMER. Would you please speak to the returns and
other fees your agency receives from these investments? Like
maybe the last 10 years, if you could, a number on that.

Mr. MOORE. We have done extensive analysis in our fund, and
I can tell you that our private equity fees and expenses have run
about 4.5 percent.

Mr. GOTTHEIMER. And overall return, do you know the last 10-
year returns?

Mr. MOORE. The returns, the 10-year returns have been about
13.1 percent.

Mr. GOTTHEIMER. 13.1 percent. And I think the stock market
during that time—do you know what the—

Mr. MOORE. I can’t tell you that.

Mr. GOTTHEIMER. We did a little research on that. I believe it
was 7 percent. So, 7 percent versus 13 percent. And I know if you
look at some of the other States, like Massachusetts, over that pe-
riod of time, at a 13.6 percent return; Ohio, 13 percent; Minnesota,
11.7 percent.

Can you speak to the impact that some of the laws in front of
us might have on the assets your association has under manage-
ment, sir?

Mr. MOORE. I am particularly focused on disclosure and more in-
formation on fees and expenses.

Mr. GOTTHEIMER. Fees and expenses.

Mr. MOORE. Because that is like low-hanging fruit. If you reduce
your costs, you have more money in the corpus of your fund. You
can grow your fund a little bit more. You can fund a few more pen-
sions. And in the long run, that is what we are looking for, to be
able to deliver the benefits that we promise.

So, controlling costs is very critical to me, and those provisions
in H.R. 3848 that deal with fees and returns get to that.

Mr. GOTTHEIMER. It is interesting, I represent the Fifth Congres-
sional District in New Jersey, and pensions in my State support
many of the hardest working members of our communities, our law
enforcement officers and teachers and firefighters, who rely on
their pensions to provide financial stability in their retirement.

Unfortunately, pensions in New Jersey and across the country,
as you know, are struggling from years of underfunding, and that
is why these returns are so important, and lower performance from
low performance in the public markets.

The Wall Street Journal recently reported that New dJersey’s
teacher and public workers pension funds have an average of 43
cents for every dollar in benefits promised; a retirement crisis is
happening before our eyes.

So you talk about these numbers, and the rates of return are in-
credibly important to make sure that we can shore these up and
have the best rate of returns for our teachers and our firefighters
and, of course, law enforcement.

The New Jersey Division of Investment, a public pension fund,
has nearly 800,000 members and $78 billion of assets under man-
agement, $8.7 billion of those invested in private equity. The pen-
sion’s private equity portfolio produced an annualized return of
more than 10 percent over the past decade after expenses. Com-
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pare this to the long-term Treasury bond yield of below 2.5 percent
or the historic 7 percent return in the stock market.

It is clear why we are hearing from you, and why we are hearing
from institutional investors looking to invest in private equity as
part of their asset allocation strategy. And I think our job in the
committee is to, of course, make sure that we are punishing bad
actors while not interfering with those that produce good returns.

I don’t know if you want to comment on that?

Mr. MOORE. No, that is exactly the way I see this bill. The bill
doesn’t attack the private equity industry as it is being portrayed.
The objective that I see, and I can’t vouch for the validity and the
outcome of every single provision, but the trajectory is to try to rein
in and put some guidelines around how we operate to keep the bad
actors under control.

Mr. GOTTHEIMER. Because you don’t want to walk away from this
investment tool?

Mr. MoOORE. No. We want the good actors to continue to receive
our money and continue to grow our portfolios. And we want to do
just like Walmart. Every year, we want to negotiate the costs, so
we can get them down.

Mr. GOTTHEIMER. Thank you. Thank you, sir.

I yield back. Thank you, Madam Chairwoman.

Chairwoman WATERS. Thank you.

This side of the aisle has not vilified an entire industry, as was
indicated by the previous speaker.

The gentleman from Ohio, Mr. Stivers, is recognized for 5 min-
utes.

Mr. STIVERS. Thank you, Madam Chairwoman. I appreciate you
holding this hearing to illuminate a lot of issues in and around pri-
vate equity.

My first question is for Mr. Moore. Following up on the gen-
tleman from New Jersey, I understand you are concerned about
fees. Can you tell me, first of all, what your best performing class
of investment was at your pension over the last 10 years?

Mr. MOORE. I have said this 4 or 5 times. It has been private
equity.

hMr. STIVERS. Oh, okay, thank you. I appreciate you restating
that.

So does your pension fund calculate returns net of fees?

Mr. MOORE. Yes.

Mr. STIVERS. Always the best performing class, net of fees?

Mr. MOORE. Yes, that is what the performance measures—

Mr. STIVERS. Could you repeat it again, what is the best per-
forming class net of fees?

Mr. MOORE. Yes, it is net of fees. That is the—

Mr. STIVERS. What is the best performing class?

Mr. MOORE. Private equity.

Mr. STIvERS. Thank you.

. Mr. MOORE. Private equity is the best performing class, net of
ees.

Mr. STIvERS. Thank you. So, that is really my first point.

I have a million pensioners in Ohio who are part of the public
retirement system, either OPERS or the school employees system
or the police and fire system. That is teachers, policemen, firemen,
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public servants. They are getting, in Ohio, an annualized return
over the last 10 years of about 13.3 percent from private equity,
compared to about 7 percent from the stock market over the same
10-year period. Just to put it in perspective, that is almost twice
the return from the stock market.

I understand you are concerned. That is why I asked about the
return net of fees, that is really the point here, is even after the
fees, the return is much, much greater.

My next question is for Mr. Palmer. In your testimony, you
talked about how small businesses are seen as too risky for a lot
of financial institutions now. Have the post-crisis capital and li-
quidity rules made it more or less difficult for middle market com-
panies, Main Street companies, to obtain the funding they need
through banks?

Mr. PALMER. In many cases, yes. The banks—

Mr. STIVERS. More difficult or less difficult to get?

Mr. PALMER. More difficult, yes.

Mr. STivERS. More difficult to get financing. So, who typically
fills that void today for middle market companies?

Mr. PALMER. Private equity does. Private equity comes in, and
then sometimes enables the banks, but private equity is filling the
gap.

Mr. STIVERS. I would like to ask the whole panel if they have
heard of any of these companies in my district. CCPI, Blanchester?
Probably not. Plaskolite in Columbus? Probably not. You might
have heard of this one, The Oneida Group in Lancaster, Ohio.
Nope. And Rolling Hills Generating in Columbus, Ohio.

These are mostly middle market companies. Oneida is the big-
gest one. It used to be called Anchor Hocking. Anybody heard of
Anchor Hocking Glass? Still no? Okay.

They compete against China to make glassware all around this
country. It is a tough market to compete in, and if it wasn’t for pri-
vate equity, thousands of employees at Anchor Hocking Glass
would be out of a job, unemployed. They come in, and they keep
the company going. Thousands of employees every day report to
work, a lot of them union employees. And I am glad private equity
was there to do that.

One last question, this one for Mr. Maloney. Do you think it is
to the benefit of a private equity firm to drive one of its portfolio
companies out of business?

Mr. MALONEY. No. That is never the goal, and that is not a suc-
cessful form of business.

Mr. STIVERS. And we did talk about, in the past, there have been
a few business models, very bad examples—and by the way, there
is good and bad in everything—of people who essentially raid and
split up companies. Everybody thinks of the corporate raiders of
the 1980s. That was a long, long time ago.

Is that a frequent business model today, Mr. Maloney?

Mr. MALONEY. No, sir, it is not.

Mr. STIVERS. I have not seen that to be the case. And the small
and medium-sized companies in my district have grown as a result
of private equity.

I will tell you a story about a company called HFI, that the
owner was ready to do something else, but he had a growth oppor-
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tunity and he wanted to continue to grow his company. He brought
in private equity. They now employ 200 more people in Canal Win-
chester, Ohio, than they did before. The company is thriving and
doing well. It is an example of private equity at its best.

I know there are people who could point to bad examples, but
there are a ton of great examples. And 26 million Americans are
employed as a result of private equity investments, and I think we
need to basically acknowledge that.

I am the co-Chair of the Middle Market Caucus, these middle
market companies that dot this country and are in every congres-
sional district in America, and private equity helps them. So I want
to say, while there may be some more things that we can do, it is
the best performing class, net of fees, and it is helping to grow jobs.

I yield back.

Chairwoman WATERS. The gentlewoman from Iowa, Mrs. Axne,
is recognized for 5 minutes.

Mrs. AXNE. Thank you, Madam Chairwoman, and thank you to
the witnesses for being here. I appreciate it.

We have spent a lot of time in this committee talking about af-
fordable housing and the crisis that is hurting so many of our con-
stituents across the country.

One possible solution to the crunch in my district is manufac-
tured housing, which can be more than 30 percent cheaper than
traditional housing. Nationwide, almost 3 million manufactured
homes are anchored in land-leased communities, which means that
residents own the homes, but lease the land underneath them, and
many of these communities are being purchased by big outside in-
vestors, and increasingly, private equity firms.

So I would like to talk about how tenants are affected by in-
creased private equity investment in land-leased communities.

Dr. Appelbaum, I would like to start with you. Why are these at-
tractive investments for private equity firms?

Ms. APPELBAUM. Private equity is always looking for someplace
where it can jack up prices, usually to pay off debt that it has put
in place, not necessarily if these are smaller loans. But they are
looking for a situation where people don’t have a choice.

It is the same story as it was with the emergency room doctors.
You have already bought the manufactured house. You have al-
ready put it on this spot. You are a low-income person or you would
not be living in this situation, generally speaking. The rent has
been very affordable. This has been a good opportunity for people
who are low income to have a decent standard of living.

And then somebody comes along, a company, often private eq-
uity, not only private equity, buys up the company that controls the
land, and then jacks up the rent. Why they do it, besides the fact
that they make more money when they jack up the rent—there
may be many different reasons for it. It may be that the actual
physical real estate is valuable in the sense that if it had other
kinds of businesses on it, for example, there would be a huge re-
turn.

We have seen this, for example, with Hahnemann Hospital in
Philadelphia. Private equity buys the hospital. It was already fail-
ing. It did nothing to turn it around. But the minute it bought it,
it separated the real estate, because it realized that real estate,
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which was previously in a poor neighborhood but is now a
gentrifying area, could be sold for other uses at much higher rates.

So, there are many motivations for these companies coming in
and doing it. The jacking up of prices is usually to evict the ten-
ants, to make them move someplace else, and do something else
with the land.

Mrs. AXNE. Thank you for that.

So essentially, for these investors, it is a recession-proof revenue.
They have a captive investment, and they are going to capitalize
on it at the expense of hardworking people.

One trend we have seen in the market is when these commu-
nities are sold, rents can skyrocket. I saw how this happened first-
hand to my constituents at Midwest Country Estates in Waukee.
It is one of five manufactured housing communities that
Havenpark Capital recently bought, and they are raising rents be-
tween 20 and 70 percent.

I want to reiterate that. Many of these people are on fixed in-
comes, and they are now being asked to pay 70 percent more in
rent, on a fixed income.

If they can’t afford it, they have very few options, as you implied.
They can try to find a buyer, they can abandon all the equity that
they have put into their home, or they can somehow come up with
thousands of dollars, miraculously, that they couldn’t find before.

Rent increases like this not only hurt the tenants by raising

costs, but they also decrease the value of the homes that they live
in.
Does this practice surprise you at all?
Ms. APPELBAUM. I just want to be clear, we do have many com-
panies that are not behaving like this. But this is certainly one
part of the business model, is to see about not how to make a busi-
ness operate better, but how to maximize the returns that the pri-
vate equity firm can get out of it.

So here you have a situation that you have described where the
private equity firm owners are interested in their returns. They are
not interested in whether this property can continue as a manufac-
tured home property.

Mrs. AXNE. I appreciate that.

We all know that the homes in mobile home parks are truly not
mobile and that the residents are effectively a captive audience.

What I would like to reiterate here is that manufactured homes
can be a solution for affordable housing, a great solution, but only
if we can address the problem of outside investors buying up MHCs
and raising rents to extract as much profit as they can from the
people who live there. So, we absolutely need to address that. We
want to make sure that every person in this country has access to
a nice roof over their head, and that their children can grow up in
a safe environment.

Thank you so much for your testimony.

And I yield back.

Chairwoman WATERS. The gentleman from Kentucky, Mr. Barr,
is recognized for 5 minutes.

Mr. BARR. Thank you, Madam Chairwoman.

Many of my Democrat colleagues today have highlighted in-
stances where private equity-backed companies have restructured
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the business model or cut jobs or filed for bankruptcy. And while
it is true that successful buyouts may include cost-cutting, there
are plenty of success stories that demonstrate how small busi-
nesses prosper through private investment and benefit from stra-
tegic insight that private funds can offer.

Mr. Maloney, I was impressed with your testimony that private
equity invested $685 billion in more than 4,700 businesses across
the United States in 2018, and that 94 percent of PE investments
are successful.

One example of this success is Big Ass Fans, headquartered in
my district in Lexington, Kentucky. As the colorful name suggests,
this company makes, among other things, very large fans for com-
mercial and residential facilities.

This private equity-backed business has grown at an astounding
annual rate of 30 percent. Since their private equity investment,
Big Ass Fans has added nearly 200 jobs, developed and introduced
new products, and increased their distribution channels. They have
international offices in Australia, Canada, Malaysia, and Singa-
pore, sell products in more than 170 countries, and employ over
700 people, 550 of whom work in my district in Kentucky.

Their CEO, Lennie Rhoades, has told me that the stability pro-
vided by their private equity backers allows them to confidently
make investments in their workforce, facilities, and technology be-
cause they have a partner with a shared goal of success. Big Ass
Fans is innovating and pioneering the industry happily in the
heart of central Kentucky and thriving no longer just as a fast-
growing small company, but as the trusted producer on a global
scale.

This is a shining example right in my backyard of the direct im-
pact private investment can have on job creation, technological in-
novation, and community development.

Now, everyone here is sympathetic to Ms. De La Rosa’s story and
what happened to her. Everyone here is sympathetic to the other
Toys R Us employees. And bankruptcies are unfortunate. And PE-
backed companies are susceptible to market conditions just like
other companies.

But, Mr. Maloney, the question is, what was a larger impact on
the Toys R Us bankruptcy, was it the private equity firms, or was
it the competitive pressures of Amazon?

Mr. MALONEY. Congressman, thank you for that question. And
while I don’t know the particulars, what I can tell you is that at
the time, you saw much different market forces. People were buy-
ing a lot more online and, as you know, there were other toy manu-
facturers and toy stores that went out of business. Some of them
were backed by private equity, and some of them weren’t backed
by private equity.

Mr. BARR. Let me ask you the question this way. Did private eq-
uity forestall bankruptcy of Toys R Us or did it cause it?

Mr. MALONEY. During the time of private equity’s ownership of
Toys R Us, they actually expanded the number of stores. It is just
unfortunate that it ended up this way, and that is largely because
of market forces, as you say.
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Mr. BARR. Again, kind of a follow-up on Mr. Stivers’ question, do
private equity firms generally make more money investing in com-
panies that go bankrupt or in companies that are successful?

Mr. MALONEY. We make more money for our investors when we
are successful and we can exit.

Mr. BARR. That makes a lot of sense, because we see that at Big
Ass Fans in Lexington, Kentucky.

And I want to add that the private equity backers of Big Ass
Fans is a firm that touts, as one of its managers, former Obama
Treasury Secretary Jack Lew. And I am just glad to see Democrats
so actively involved in the provision of equity capital, like Mr. Lew,
that has created a very positive difference in Lexington, Kentucky.
I'm glad to see that this is a bipartisan issue.

Quickly, on leveraged lending, this hearing is obviously about
private funds, and private credit deserves attention as well. Some
of my Democrat colleagues have suggested that leveraged lending
is systemically risky. I have noted this before. It is important to
make the distinction between credit risk, which is simply the cost
of doing business in the credit economy, and systemic risk.

In September, before this committee, SEC Chairman Clayton tes-
tified that he does not believe that leveraged lending poses a sys-
temic threat. Mr. Maloney, do you agree with the SEC Chairman
that leveraged lending does not pose a systemic risk to our econ-
omy?

Mr. MALONEY. Yes, Congressman, we agree with the regulators
on that approach.

Mr. BARR. And final question, Mr. Palmer, can you elaborate on
the stability that private funds can provide to the economy, espe-
cially in periods of distress?

Mr. PALMER. Sure. I will give you a real-world example. When
the financial crisis happened, banks had to pull their loans on
small businesses. Private equity funds stayed in them and kept
those businesses alive. If you were backed by private equity, you
were more likely to survive that downturn than if you just had a
normal bank loan.

Mr. BARR. Thanks. I yield back.

Chairwoman WATERS. The gentleman from California, Mr. Sher-
man, is recognized for 5 minutes.

Mr. SHERMAN. I am not hostile to private equity. We have seen
private equity attacked for doing things that are done elsewhere in
our economy.

I think the gentlelady from Iowa is right, it is unconscionable to
see these massive rent increases at mobile home parks. But I have
seen that done by private owners, where you just have one owner.
I have seen it done by traditional publicly owned corporations.

We see private equity companies acting like capitalists, raising
rents when they can, making money, not caring, and responsible to
investors who are demanding an extra tenth of a percent rate of
return, otherwise the money will shift elsewhere. So if they do care
too much, they don’t get any equity investments.

We have seen a lot of stores close. We have seen stores close for
a lot of reasons. I am not sure it is the private equity model.

But if private equity is no different from or should be treated
similarly as other major economic institutions, this raises the issue
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of whether we should get disclosures from private equity consistent
to what we get from other ownership models. When we passed the
Dodd-Frank Act, we didn’t demand that every public company give
us a complete report on all their societal impacts, but we did re-
quire reports on conflict minerals, mine safety, and resource extrac-
tion, three areas that this committee decided were so important
that corporate America should give us a report on it.

A report released by the Trump Administration critiqued these
requirements, saying if the intent is to use the law to influence
business conduct, then this effort will be undermined by imposing
such requirements only on public companies and not on private
companies.

Dr. Appelbaum, should we require large companies owned
through private equity to make the same kind of disclosures that
we require of publicly held companies?

Ms. APPELBAUM. I think we should require them to make the
same kinds of disclosures, and I think that they should be subject
to the same kinds of regulation that other financial firms are sub-
ject to.

We do not have this kind of risky behavior from mutual funds,
for example, because they are subject to other kinds of regulation.

The problem with leverage is not the use of leverage. It is the
excessive use of leverage.

Mr. SHERMAN. Yes, I am not even talking about leverage. You
could make a completely non-leveraged purchase of a company that
does terrible mine safety and has resource extraction agreements
with Third World countries that are rife with corruption, and there
could be no leverage involved.

The focus here is on these disclosures. And I will say as a share-
holder, because all of us are in the pension plans, and I see Mr.
Moore here representing so many of my constituents in the L.A.
County plan, they know, when you invest in a public company,
their resource extraction rules. But when you invest in private eq-
u}ilty,lghe ultimate owners, your pensioners, don’t know, and they
should.

I look forward to working with people here on legislation to re-
quire companies big enough to be public companies, companies
with $50 million that happen to be private equity or privately
owned, to make these disclosures that the Trump Administration
says are unfair to require only of public companies.

Mr. Moore, we have the private equity companies not making
some of the same disclosures to investors—that means you—that
some would like. Would it make sense to form a union or associa-
tion of pension plans and others to demand that the private equity
firms provide you with information, particularly about fee and cost
transparency?

Mr. MOORE. We do have the International Limited Partners As-
sociation that has been very vocal directly to the SEC and in sup-
port of this legislation on that very issue of disclosures. And the
best disinfectant is always sunlight.

Mr. SHERMAN. I would hope that in addition to lobbying us, that
association would lobby you and say, don’t invest in a public equity
firm that doesn’t give you the disclosures.

I yield back.
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Chairwoman WATERS. The gentleman from Colorado, Mr. Tipton,
is recognized for 5 minutes.

Mr. TipTON. Thank you, Madam Chairwoman.

I appreciate the panel taking the time to be here today.

Mr. Palmer, I wanted to go back to a comment that you had just
made a little bit earlier in regards to PE being riskier investments.
And ultimately, I would like to know, is the goal to be able to lose
money or is it to be able to make money?

Mr. PALMER. The goal is to make money.

Mr. TipTON. The goal is to make money. So, you don’t want to
be able to force anybody into bankruptcy?

Mr. PALMER. No.

Mr. TipTON. The goal is to be able to provide an actual return,
to be able to get the businesses going, and to be able to create some
real job security for those businesses?

Mr. PALMER. Yes.

Mr. TipTON. What is the best job security, really?

Mr. PALMER. The best job security is a good business, and for an
employee to have options. If you have a strong economy, you can
have a business that you are staying in forever or you can go some
place else because you have other choices. Right now, we have an
incredibly low unemployment rate, and private equity funds have
a real vested interest in keeping and maintaining and supporting
their employees, because getting new ones is hard.

Mr. TipToN. Right. And I think that is an important point. We
are at record lows when it comes to unemployment in this country.
We have more jobs available than there are people to fill them. But
the role that private equity can play is something that is of con-
cern, actually, to me. I come from rural America, and we haven’t
really talked an awful lot about the makeup of the private equity
industry. We know about the big private equity firms. The Carlyle
Group has been mentioned. What is the real composition of that
market right now?

Mr. PALMER. The composition of the market is—for the venture
world, the early stage is overwhelmingly concentrated in northern
California, in New York to Boston. Most of the smaller private eq-
u}ilty is the inverse of that. Rural areas face unique challenges with
that.

I was actually just with Congressman Hill last week in Arkansas
talking about that, and we have a type of private equity fund called
a rural business investment company that is fairly new, that we
are trying to work with to help grow that part of the market, be-
cause rural areas have far more challenging access to capital than
pretty much anybody else.

Mr. TipTON. For me, that is an important point. A lot of the focus
in this committee is, we get into the metropolitan areas, and I do
not dispute the importance of that. But for rural America, when we
are talking on a per capita basis, the impact of being able to have
those businesses, we actually have one that is in my district, a
polymer company that produces a very unique product. They have
to be able to be innovative in terms of design, in terms of being
able to market, ship worldwide, and rely on some private equity
dollars to be able to have that. But the access to those dollars in
rural America out of the traditional financing sources is actually
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difficult. So that does play a real role in trying to be able to main-
tain those jobs in those economies in areas that are underserved.

I would like to maybe follow up, and, Mr. Maloney, you may
want to speak to this as well. Is it reasonable for companies like
the polymer company that I just described, for them to be able to
look to private equity to be able to meet their financial needs?

Mr. MALONEY. Absolutely, and that is what role we play, Con-
gressman, in the marketplace, is providing growth capital for com-
panies like that to expand and grow their companies.

Mr. T1pTON. I do want to follow up because some of the conversa-
tion today is obviously on H.R. 3848. When we are going to be add-
ing new regulations coming into place, all of a sudden, we have
personal liability that you may actually be on the line. Is there
going to—everyone understands. We are capitalists. We live in a
free market. There are going to be good players, and bad players.
I think many of us would argue that the majority, overwhelmingly,
are people who are trying to do the right thing, but if we add those
new regulations, is there actually some potential that we could be
drying up some of that access to capital dollars, particularly when
we are talking about rural America?

Mr. PALMER. Yes.

Mr. T1PTON. Mr. Maloney?

Mr. MALONEY. Absolutely, Congressman. And it is a real concern
because there are a lot of businesses out there, as we talked about,
in the mature space that need growth capital and need to be able
to turn around. And if you impose liability, joint and several liabil-
ity on the fund managers, no fund manager will ever take a risk
and invest in any company. Again, they just won’t do that, and
that will leave a lot of businesses to fail much quicker than they
will today.

Mr. TIPTON. Let’s maybe explore, just kind of wrap up a bit here,
in terms of some of the bankruptcies. Would you maybe determine
these were caused by mismanagement within the company? Was it
because private equity had stepped in? Or is it just market forces,
primarily?

Mr. PALMER. I think it is a case-by-case basis. Generally, it is
market forces, but sometimes, it is international issues. It can be—
a flood could happen. There are innumerable reasons why things
can go wrong, but it happens rarely.

Mr. TipToN. Thank you, sir. I yield back.

Chairwoman WATERS. The gentlewoman from California, Ms.
Porter, is recognized for 5 minutes.

Ms. PORTER. Thank you, Madam Chairwoman.

Dr. Appelbaum, you noted in your September 4, 2019, study on
private equity and surprise medical billing that we the American
people and those that we are elected to serve need to decide if the
goal of healthcare is to increase profits or to improve patient out-
comes. And hospital outsourcing of various departments has al-
lowed physician practices to grow exponentially and operate those
services independently. Once, there used to be solo practitioner doc-
tors and very small partnerships. But today, private equity firms
have become major players, as you said, buying out doctors’ prac-
tices and rolling them up into large corporate physician staffing
firms. We see it in a lot of different ways and creating a lot of dif-
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ferent harms, including surprise billing. I have personally been a
victim of surprise billing and I know how devastating it can be to
rﬁceive one of those bills when you are trying to recover from an
illness.

Families today are also buried in medical debt. The new report
from the Consumer Financial Protection Bureau shows that debt
collectors pursuing medical debt is making a sharp increase. We
know that about half of all bankruptcy reasons have a component
of illness or injury in medical debt to them. One Stanford study
found that the likelihood of receiving a surprise bill rose from 32
percent in 2010 to 43 percent in 2016.

Do you think the involvement of private equity in physician con-
tracts has increased the incidence of surprise billing?

Ms. APPELBAUM. Yes, absolutely, because what we have seen is
that there are two really large doctor staffing firms. It is not un-
usual for a hospital to say to a local doctor’s practice, we would like
you to staff our emergency room. Those doctors come in. They are
in network, the same network that the hospital is in. You go to the
emergency room, you are treated by a doctor, and it’s taken care
of by your insurance.

In this situation, you have a very large company owned by pri-
vate equity staffing the emergency room. Those doctors are not re-
sponsible for the billing, it is the overall company, and what they
do is they take their doctors—either they take the doctors out of
network, that is one company, and then they can charge you any-
thing they want. If the doctor you see is out of network, you can
be charged anything. You have done your due diligence. You are in
a hospital that is in your network. You think the doctors will be
covered, and then you get that big bill.

The other company uses the threat of surprise billing when it ne-
gotiates for in-network returns. And in both cases, what you see is
that the doctors employed by these private equity-owned companies
get payments that are way, way higher than the doctors who pre-
viously did the job or doctors in other hospitals not owned by pri-
vate equity. So, this is a major driver of healthcare costs. We have
healthcare costs rising.

Ms. PORTER. Yes. And the same Stanford study found that the
amount of surprise bills went up from $220 in 2010 to $628 in
2018. So it is both the incidence and the harm.

Mr. PALMER. Yes.

Ms. PORTER. I received an ad at my own home from a shadow
group known as Physicians for Fair Coverage, and that group,
backed by private equity firms, including KKR; Blackstone; and
Welsh, Carson, Anderson & Stowe spent more than $4.1 million
lobbying against solutions to the problem of surprise billing. What
would be the primary goal of those firms in trying to stop Congress
from addressing surprise billing?

Ms. APPELBAUM. Of course, it is to protect their profits.

Ms. PORTER. Thank you. I have one last question.

Ms. APPELBAUM. Yes.

Ms. PORTER. Does the involvement of private equity in
healthcare improve patient outcomes in any apparent way?

Ms. PORTER. There is no evidence that it does, and there is some
evidence that the quality of care goes down. The price evidence is
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very strong. The failure of quality is not quite as strong, but defi-
nitely, we don’t see improvement for the extra money we are pay-
ing.

Ms. PORTER. Thank you so much.

Mr. Maloney, if a private equity fund owns the equity, the debt,
and credit default swaps, might that private equity firm in some
cases have an incentive to force a company into bankruptcy?

Mr. MALONEY. I don’t see a scenario, Congresswoman, where
that would be beneficial to the—

MS«) PORTER. Do you understand the concept of a credit default
swap?

Mr. MALONEY. Most of our transactions don’t involve the same
private equity firm owning the debt and the equity.

Ms. PORTER. How would we know, since credit default swaps are
not—they could own the debt, and they would have to disclose that
in the bankruptcy petition. But if they bet the other way, that the
company would go under by taking on a credit default swap, that
very problem would be hidden from the bankruptcy court and the
public, the employees, and all of those who are harmed by the
bankruptcy.

Mr. MALONEY. I think that is a very unusual case, but thank
you.

Chairwoman WATERS. The gentleman from Texas, Mr. Williams,
is recognized for 5 minutes.

Mr. WiLLiaAMS. Thank you, Madam Chairwoman.

I am a small business owner, and have been for 50 years. I am
a Main Street guy, and I believe that the private equity industry
is the epitome of capitalism. Large groups of investors pool their
money together to look for businesses that can be restructured or
infused with capital to expand product lines, hire more workers,
and make a greater impact on communities in which they serve.
Hundreds of thousands of jobs are being created throughout this
country, and our schools’ endowments are seeing huge returns, and
iinnovative products are being brought to market because of this in-

ustry.

For those people who fundamentally think capitalism is broken,
private equity is an easy bogeyman to place blame on when some-
thing goes wrong. The bottom line is if you take a risk, you should
get a reward.

So before I go on to my next question, I would say, Mr. Maloney,
you represent a sizable amount of people, and would you say that
those folks are capitalists or socialists in your group? A quick an-
swer.

Mr. MALONEY. Congressman, I would say that they are capital-
ists.

Mr. WILLIAMS. Are you a capitalist or a socialist?

Mr. MALONEY. Congressman, I am a capitalist.

Mr. WiLLIAMS. Good. And, Mr. Palmer, would you agree, the
same situation are the people you represent yourself?

Mr. PALMER. Unapologetic capitalist.

Mr. WiLLiAMS. Okay. Well, you are a capitalist.

Mr. PALMER. Heck, yes.

Mr. WiLLiAMS. Okay. I would just say this: Where I come from
in Texas, private equity has invested almost $10 billion since 2013



42

and supports over 700,000 jobs. Not only have these investments
pumped money into the Texas economy, they are necessary for the
health of the pension system within the State. The Teachers’ Re-
tirement System in Texas, which has $154 billion in assets under
their management, has $21 billion invested in private equity. Over
the past decade, the annualized returns have been over 10 percent.
We have heard that from many of you today on these investments
to help support teachers’ retirement throughout the State.

Before we consider any drastic changes to such a large contrib-
utor to our economy, we need to take an extremely close look at
the consequences that this would have across a variety of indus-
tries.

Mr. Palmer, I know you have talked about this already, but I
think it bears repeating again. Can you talk about the effects that
the Stop Wall Street Looting Act would have on various sectors of
the economy should it become law?

Mr. PALMER. It would be particularly damaging to the small pri-
vate equity and medium-sized private equity economy. I showed a
video, not a politicized video, but an actual video of the Senate
sponsor of this bill explaining how private equity works and what
this bill would do to a room of 500 small business investors, and
the air left the room. It would really be profoundly damaging. And
the intent of the bill on the Senate side—I am not saying the
House side—the intent on the Senate side seems awfully hostile.
We want this industry to work. We want to create jobs, but it
would be bad.

Mr. WiLLiaMS. Okay. It seems like my friends on the other side
of the aisle believe that there is a perverse incentive as a result
of the structure of private equity investments. I would like to read
a quote from the Houston Firefighters’ Relief and Retirement Fund
chairman, Brett Besselman. He said, “We are very confident in the
prospects for private equity investments in our long-term invest-
ment mix. Private equity opportunities far exceed those available
in the stock market investing for the foreseeable future and are a
welcome addition to our portfolio diversification effort.”

If the incentives were off, I do not assume they would be receiv-
ing such high praise from the firefighters in Houston. So, Mr.
Maloney, can you explain how private equity funds are set up in
regard to the general and limited partnerships? And give your
thoughts on if you think the incentives of the two parties are prop-
erly aligned?

Mr. MALONEY. Yes. Thank you for that question, Congressman.
These investors are very aligned because the pension fund succeeds
and gets a return when the private equity fund succeeds. And
when that happens, everybody’s a winner at the end of the day.

And I would say that both of these contracts between the GP and
the LP are carefully negotiated. The LPs get full transparency from
the fund and can ask any questions from the GP that they want
to. And we are very committed. They are very important partners
for us, and we share as much information as possible with the LP.

Thank you.

Mr. WiLLiAMS. Okay. Thank you. I yield back.

Chairwoman WATERS. Thank you.
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The gentleman from Illinois, Mr. Casten, is recognized for 5 min-
utes.

Mr. CASTEN. Thank you, Madam Chairwoman. And thank you all
for being here today.

I am here in no small part because of private equity. I am a
freshman Member of Congress. I spent 16 years as the CEO of a
couple of different companies. We put several hundred million dol-
lars of private equity to work. We built projects inside industrials
that recovered energy they were wasting, recovered it, and sold it
back to them. They were really complicated projects. And I can say
with complete confidence that there is no pocket of capital in the
country that really maps to the investment size and the deal com-
plexity of what we were doing.

And I think I can expand that more broadly to the broader chal-
lenge we have to invest in our infrastructure, clean or otherwise,
that there is just a deal size and a complexity that public markets
aren’t very well-structured to do so. Venture is too small. And that
is a positive thing.

I am also no longer in that company because of private equity,
because the incentive structures within that private equity model,
the 2 and 20 structure, the mid-teens return targets create this
massive pressure for a steady stream of liquidity events. And so,
having built a company and built a team who knew how to do
something really important, I couldn’t sustain it. Because once you
have people with single digit money out there, you sell down. And
when you sell down to cheaper money, you sell down to money that
is less risk-tolerant. They don’t build things.

I mention all that because one of my favorite descriptions—we
had a limited partner whom we were pitching a deal to once, and
he said, the central challenge we have with building infrastructure
in this country is we that have a glacier of investment opportuni-
ties in the infrastructure—an ocean of investment opportunities in
the infrastructure space that deliver really attractive dividend re-
turns that is beautiful to this ocean, this glacier of money we have
upstream, and we all hate the rivers. And I put that to you as a
challenge.

Mr. Maloney, these are not “gotcha” questions, but I want to just
run through a couple of quick yes/noes to get to the meat of this.
One of my investors described his industry, private equity, as
custodians of wealth. Would you acknowledge that there is a ten-
sion between the financial goals of the owners of wealth and the
financial incentives, sometimes, of the custodians of wealth?

Mr. MALONEY. Congressman, it is a very good point, but I would
say most of the time, the interests are aligned.

Mr. CASTEN. Okay. Do you agree that the mid-teens return tar-
geted by private equity creates a very real incentive to take on debt
and lever up equity returns?

Mr. MALONEY. I think that they invest in these companies and
try to deliver the mid-teen target for the pension funds and the re-
tirees, as we have talked about. And I think you have to have a
careful balance between how much debt you load on to grow the
companies, and I think that they make those determinations on a
case-by-case basis.
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Mr. CASTEN. Would you agree that having mid-teens return tar-
gets creates a very real incentive to sell to people with cheaper
money if the opportunity presents itself?

Mr. MALONEY. I think it just depends on how you try to grow the
company, and each case is separate.

Mr. CASTEN. Would you acknowledge that sort of the traditional
2 and 20 structure or the variants thereof incentivize private eq-
uity managers to create liquidity events either through debt raises
or through sales?

Mr. MALONEY. I think the liquidity event is meant for the inves-
tors, which are the pension funds and the college endowments. So
at some point, you need to give your investors and the retirees the
return, and I think that is what the motivation factor is.

Mr. CASTEN. I guess I would put that back to what my LP said—
we are a wealthy family office, and he once said to me, “I know I
am smart, I know I am really good. The last thing I want to do
is to give my grandchildren an obligation to make an investment
decision. They want yield. They don’t necessarily want to have to
reinvest.”

Would you agree that the carried interest deduction turbocharges
the incentive to create liquidity events to the extent you can struc-
ture those liquidity events as capital gains?

Mr. MALONEY. Look, I think the carried interest provision en-
courages the building of long-term capital and rewards and aligns
the incentives between the LP and the GP.

Mr. CASTEN. The reason I asked all those questions—and I get
it, it is hard in a public forum like this to be totally forthcoming,
but we have a massive need for investment and infrastructure in
this country. And we can acknowledge that private equity is much
better at that than a lot of other pockets of capital, but we have
to acknowledge that it is still deeply flawed. And I want to work
with you to try to figure out how to take away those flaws, but we
have to first acknowledge, because I think every question that you
said it depends, I disagree. I think those were all hard yeses, but
we don’t want to fix this by mandate.

I yield back.

Chairwoman WATERS. The gentleman from Arkansas, Mr. Hill, is
recognized for 5 minutes.

Mr. HiLL. I thank the Chair. Thank you for holding this hearing
today. I appreciate that you are showcasing Senator Warren’s eco-
nomic proposals. Perhaps after Thanksgiving, we can have a show-
casing of Senator Sanders’ economic proposals. I appreciate the op-
portunity to hear their impact on our economy.

A couple of weeks ago in Arkansas, I had the pleasure of hosting
a venture ecosystem summit. And, Mr. Palmer, we appreciate you
coming to Arkansas and graciously attending our event and talking
about the current private funding market. It was very well-re-
ceived.

Arkansas has a vibrant entrepreneurial community, and I want-
ed to bring together the stakeholders from across the State for a
roundtable discussion to collaborate on ways we can foster the
growth of our investing community, our entrepreneurial commu-
nity, and craft better Federal legislation that will push and help
growing businesses onto that next stage of success.
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Mr. Palmer discussed some of the challenges associated with se-
curing funding in States like Arkansas, and potential ways to over-
come those funding challenges. And much like his testimony today,
he strongly advocated for the need for private equity and its invest-
ment in growing businesses all over the country, particularly off
the East and West Coast. I agree completely.

As an entrepreneur myself, and now Chair of the House Entre-
preneurship Caucus, I want to emphasize how important it is to
have a wide universe of funding options for new entrepreneurs to
draw on of companies of all sizes. This is entrepreneurship week
across the country, so whether you are an angel investor or a ven-
ture capital fund or a private equity fund, all of these forms of in-
vestment are important cogs in our nation’s economy and they im-
pact all of our citizens. Just in my district in Arkansas, private eq-
uity has created over 1,600 jobs and invested more than $2 billion
over the last 5 years.

Pension funds, which touch a large portion of the American pub-
lic, are clear examples of private equity beneficiaries. Mr. Maloney,
puli)llig pension funds are large, sophisticated investors. Is that
right?

Mr. MALONEY. Yes, sir, they are.

hMg. HiLL. They are not mandated to invest in private equity, are
they?

Mr. MALONEY. No, they are not.

hMr;) HiLL. And they have a lot of high-paid lawyers who work for
them?

Mr. MALONEY. They do, indeed.

Mr. HiLL. And they do insist on measuring performance before
they make an investment as a pension fund?

Mr. MALONEY. Yes, sir.

Mr. HiLL. Would you say that pension funds are pushovers when
it comes to negotiating with private equity funds?

Mr. MALONEY. I think they drive a hard bargain.

Mr. HiLL. Okay. We have talked a lot about performance. So, you
would say pension funds are generally—they have benefited—and
I appreciate Mr. Moore’s repeated answers to those questions. I
have a chart I put up which is public pension fund investment in
private equity since 2000. And you can see it has grown from
around 3 percent of assets under management up to about 8 per-
cent of assets in that 20-year period. That is a pretty significant
increase.

So, generally, I think the panel would agree that pension fund
investors are pleased with their participation in private equity in-
vesting.

And pension funds are so important to the working people of this
country. Whether you are a retired city councilman in Boston or a
retired law professor in California, you earn pensions, and we have
such an underfunding problem, anything that incrementally is bet-
ter than the average return is so helpful to preserving those pen-
sion assets and retirement assets. And I think that is why
CalPERS has argued we need private equity, we need more of it,
and we need it now.

All that to say that limiting private equity is not the answer. The
Majority has claimed today that private equity is bankrupting
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American companies and laying off thousands of American work-
ers, and that limiting private equity somehow can stop that. In my
view, it will have the opposite effect. Limiting private equity will
hinder business growth, constrain local employment, and hurt
Main Street communities.

We need to work to lower the cost to investment burdens, wheth-
er it is in the public forum or in a venture capital environment or
an SBIC fund or private equity, and encourage more investment.
And that is what I think we have done by lowering the corporate
tax rate and bringing capital back to the country. We haven’t
talked about that today, that by encouraging capital to come back
in the United States, some of those profits now not double taxed
will flow into the investing community and in through both angel
investing and through firm investing.

Mr. Palmer, you have looked at rural States like Arkansas. What
do you think is the best thing that we can do to enhance investing
in a rural State?

Mr. PALMER. I think Arkansas is working on it right now, bring-
ing together the universities, bringing together the financial lead-
ers, the banks, the private equity funds that are there, and really
trying to coordinate and get to critical mass with the entrepreneur
ecosystem and incubators and others.

Mr. HiLL. Thank you. I yield back.

Chairwoman WATERS. The gentleman from Utah, Mr. McAdams,
is recognized for 5 minutes.

Mr. McApAMS. Thank you, Chairwoman Waters, for holding this
hearing. And thank you to the witnesses for your testimony today.

In a previous life, I was the mayor of Salt Lake County, and one
of the areas where I was proud of our work was the ability to bring
private sector resources to help address public sector problems. I
often teamed up with many of the financial institutions in Utah to
pursue innovative investments. For example, Salt Lake County pio-
neered many of the first pay-for-success or social impact bond pro-
grams in the nation. We expanded access to early childhood edu-
cation, we targeted homelessness, and we reduced recidivism in our
jails. And we couldn’t have done these projects without financial
partners.

But I know that the desire to invest in projects that have more
than a monetary return is not just limited to government problems.
You see a range of investments in clean energy technologies and
social welfare issues, for example. Our State, local, and Federal
Governments and nonprofits don’t always have the resources to
solve problems by themselves, and I know that firsthand. Estab-
lishing a framework to use capital markets for problems isn’t just
harnessing capitalism for the greater good. I also believe it is smart
public policy.

Obviously, not every PE investment works out, and I don’t agree
with every decision or practice that PE funds make, and often em-
ployees of those companies that fail are, unfortunately, left behind.
We should clearly do better by employees who are laid off to ensure
that they can reenter the workforce, ensure that they have job
training that they need to succeed, and also ensure a profit safety
net.
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With that said, I am interested in the trend for private equity
firms to look at impact investing or investments that incorporate
environmental, social, and governance goals into the fund’s invest-
ment strategy.

So I guess my first question, Mr. Maloney is, for many of your
member companies, are you seeing a growing desire from either the
fund managers or the limited partners when they make invest-
ments to incorporate social impact projects or ESG targets into the
fund’s investment strategies? And could you give maybe a couple
of examples or maybe general trends?

Mr. MALONEY. Yes. Congressman, thank you for that question,
and thank you for your leadership on that issue in Salt Lake. Many
of our members are very interested in this. We are committed as
an industry to responsible investing. AIC, our organization, adopt-
ed a set of comprehensive, responsible investment guidelines that
cover environmental, health, safety, labor, governance, and social
issues, and we did that 10 years ago. And we have several of our
funds that have specific social impact funds. And everyone sort of
looks through a lens of ESG, and we are looking forward to work-
ing with you and coming in and speaking with you about how we
can expand on that.

Mr. McApaMms. Great. Thank you. And do funds report ESG
metrics on their investments to the limited partners?

Mr. MALONEY. Yes. And many limited partners are actually ask-
ing for that information.

Mr. McAbpAMS. I would be interested in exploring, maybe offline
we can do this or later down the road, any legal or regulatory im-
pediments to social impact investments or ESG investments that
firms may see.

In my State of Utah, several pension plans invest in private eq-
uity funds. As others have discussed, this comes in the form of a
limited partner with a contractual agreement with the general
partner who manages the fund. For instance, the Utah Retirement
System (URS) provides retirement benefits for more than 200,000
members in Utah, representing public sector employees. And I
think at the end of 2018, URS’ investment portfolio was at roughly
12 percent in private equity, and the rate of return for 2018 in that
private equity investment was at 18 percent, clearly higher than
other asset classes that URS has investments in. And I know the
board and officers of the retirement system take seriously their ob-
ligations to provide retirement security to all of its members.

So, Mr. Maloney, in your members’ conversations with limited
partners, especially with retirement plans, why are they choosing
investments in private equity versus other asset classes that they
could be investing in? And has the share of private equity as a per-
centage of retirement system asset class changed over time, and
any particular reason you could contribute to that?

Mr. MALONEY. Yes, Congressman. Great question. As we saw
from the chart that was on the screen just a couple of minutes ago,
the asset allocation for private equity has almost tripled over the
past 20 years, and I think the reason for that is it is an asset class
that has proven to outperform other asset classes. And for a lot of
pension funds that are underwater right now, they need that extra
delivery and investment income.
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Mr. McApawms. Thank you. I thank the panel for their testimony,
and I yield back.

Chairwoman WATERS. The gentleman from North Carolina, Mr.
Budd, is recognized for 5 minutes.

Mr. BupDp. Thank you, Madam Chairwoman. And again, thank
you to each of the witnesses for your time here today.

My colleague, Mr. Barr, touched on this earlier, and I think it
is important to reiterate the point that during periods of economic
downturn or strain, traditional financial institutions may pull back
from providing commercial credit. So when that happens, it is pri-
vate credit funds who step in to provide counter-cyclical support to
businesses when they need it most.

This question is for you, Mr. Palmer, and also Mr. Maloney. Can
you tell us how private funds support the commercial credit market
during economic downturns when funding from traditional institu-
tions may slow down?

Mr. PALMER. They can be more patient, and patience matters,
particularly for smaller businesses that don’t have access to public
markets or just selling shares. And so, they are in it for the long
haul, and they sustain those businesses. North Carolina is unique-
ly positioned to have, for its size, having an extraordinary number
of capital providers that do that type of capital, not just in Char-
lotte, but also in Raleigh, in Greensboro, and now in Wilmington.

Mr. BubpD. Thank you.

Mr. Maloney?

Mr. MALONEY. Congressman, it is a great question, a great point.
Private equity is there to help these companies grow. And over 70
percent of the companies in America are not investment grade, so
a lot of times, the banks won’t lend to them, and they have to go
to these private credit funds that can facilitate their ability to
grow.

Mr. BubpD. Thank you both.

Ms. Appelbaum, I appreciate your time here today. Yesterday,
Senator Elizabeth Warren and Senator Bernie Sanders released a
letter criticizing third-party research about the private equity in-
dustry. Ms. Appelbaum, do you produce third-party research about
the private equity industry?

Ms. APPELBAUM. I am not sure what you mean by third-party re-
search. I go out and collect data, I interview private equity firms,
and I report on what I have learned.

Mr. BuDD. And it is research, right? You are not directly—

Ms. APPELBAUM. It is definitely research.

Mr. Bupbp. Okay. Right. So, it sounds like third-party research.
And does your organization accept donations from outside groups
or from special interests?

Ms. APPELBAUM. No.

Mr. Bupp. AARP, AFL-CIO, Open Society Foundations, none of
those?

Ms. APPELBAUM. We accept grants from foundations, so we may
have—

Mr. BubpDp. Okay. And those foundations typically have an inter-
est—
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Ms. APPELBAUM. We don’t accept money from corporations, from
governments, from foreign interests, but we do accept money from
individuals and from foundations.

Mr. BubpD. Foundations. Okay. Understood. Can you tell this
committee how your research on private equity was funded?

Ms. APPELBAUM. Yes. This is a very good question, because I
spent 4 years—Rose Batt and I spent 4 years on a $25,000 grant
from the Russell Sage Foundation. It was a labor of love. When we
got into it, we started out by saying, hey, we do a lot with labor.
Teachers of labor, economics don’t understand what is going on. We
should write something for them. We had in mind a small pam-
phlet. And then as we got into it, we discovered it is a very complex
subject and a very interesting subject, and so we spent 4 years
learning about it, writing about it, and producing a book that was
a finalist for a very prestigious award from the Academy of Man-
agencllent. I think if you read the book, you will find it is very bal-
anced.

fl}/Ir. BUDD. I mean, $25,000 over 4 years, that is definitely a labor
of love.

Ms. APPELBAUM. It was a labor of love.

Mr. BupD. I just wonder if any of these—do you think that some
of the other contributions helped sort of offset that?

Ms. APPELBAUM. We have unrestricted funds that we get, at that
time from the Ford Foundation, and that is—of course, somebody
paid my salary with that.

Mr. BupD. I understand.

Ms. APPELBAUM. But the money for—it is very difficult, to tell
you the truth, to get money for private equity research because
usually we are interested in labor issues, and it is really hard. Eyes
glaze over when you mention finance to people who care about
labor issues.

Mr. BubpD. Thank you.

Another question, Senator Warren actually linked to your re-
search in her official press release announcing her anti-private eq-
uity legislation, referring to it as the legislation’s economic anal-
ysis. So I assume you are in communication and in close coordina-
tion with Warren’s team about this?

Ms. APPELBAUM. No. Actually, they wrote the legislation. It
turned out they had read my book. They asked me for a meeting
because they had other questions, and then when I got there, they
said, you are probably in a room with the only four people who
have read your book cover to cover. So I think the book may have
inlspired the legislation. Afterwards, they asked me if I would write
a letter.

I want to say the legislation is not anti-private equity. It is anti-
excess leverage, and this is what the problem is. It is true that
most of the private equity-owned companies do not end up in bank-
ruptcy, but in the last recession, 27 percent of the bankruptcies
were highly leveraged companies.

Mr. BuDD. dJust in the remaining few seconds—thank you so
much—was there any discussion or coordination with the Warren
team during the report’s development, timing of release, or prepa-
ration for this hearing?

Ms. APPELBAUM. For this hearing?
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Mr. BUDD. Yes.

Ms. APPELBAUM. No.

Mr. BuDpD. Thank you. I yield back.

Chairwoman WATERS. The gentlewoman from North Carolina,
Ms. Adams, is recognized for 5 minutes.

Ms. Apams. Thank you, Madam Chairwoman. Thank you for
holding this hearing. And thank you to all of the individuals here
to testify.

Dr. Appelbaum, a recent report published by Ernst & Young cele-
brated private equity’s role in the economy, noting that they em-
ploy 8.8 million workers, but another report found that private eq-
uity investments have led to a loss of 1.3 million jobs in the retail
industry alone. So should we be concerned that so many workers
are vulnerable to private equity strategies and efforts to maximize
their profits, often at all costs, with little to no regard for the dev-
astating impact that they can have on workers, consumers, and
communities?

Ms. APPELBAUM. Publicly traded companies would never put 83
or 87 or any large amount of debt like that on the company. It is
not that private equity firms want to drive companies into bank-
ruptcy, but if they use excessive amounts of debt, then, in fact,
those companies are going to struggle. And in retail, where there
are always changes going on, new fashions, new technology and so
on, publicly traded retail companies have low levels of debt so they
can make the changes they have to make. Private equity-owned
companies do not, and that is why we see those particular failures.

Ms. AbpAms. Okay. So let’s talk about a specific example that I
find truly heartless and despicable. In 2018, Apollo Global Manage-
ment funded the purchase of the Hahnemann University Hospital,
an historic hospital that had been serving Philadelphia’s poorest
residents since 1848. That is 171 years in the community, pro-
viding a critical public good. And despite making no capital invest-
ments, the management company closed the hospital less than a
year-and-a-half later, claiming that it wasn’t profitable.

The closure of the hospital left over 2,500 union workers without
jobs, and tens of thousands of Philadelphians without access to
healthcare, yet the company still stands to profit by selling off the
hospital’s assets and prime real estate. So can you explain how the
owner of the hospital can profit by shuttering the hospital and
eliminating a huge source of the City’s healthcare services?

Ms. APPELBAUM. Yes. This was truly outrageous behavior. The
private equity firm came in, and bought the hospital with the idea
that this is a possibility where you might want to improve things.
The day that they bought the hospital, they separated the real es-
tate and put it in a property company from the hospital, which was
the operating company. And then—I studied healthcare as well. I
won’t go into details, but there are many things they could have
done that would have helped turn that hospital around. They didn’t
lift a finger to do even one of those things, and so a hospital that
was in trouble continued to be in trouble. Eighteen months later,
they said, oh, well, the hospital is in trouble. We are going to de-
clare bankruptcy, but the real estate was not included in the bank-
ruptcy. The hospital has closed.

Ms. Apams. Okay.
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Ms. APPELBAUM. The private equity fund still owns the real es-
tate.

Ms. Apams. Right. So do communities or governments have any
recourse when an institution like a hospital is shuttered by a pri-
vate equity?

Ms. APPELBAUM. They have no recourse after the fact, no. My
recommendations going forward, because this is the first time this
has happened, and it is going to be a model for cities with failing—
communities that have been poor that are gentrifying. When a not-
for-profit hospital becomes for-profit, the city and the State have a
lot to say about what happens. They need to put in the charter that
if this property is not used for healthcare, then the property reverts
back to the community.

Ms. Apams. Thank you, ma’am.

Mr. Maloney, as the head executive at the American Investment
Council, you represent some of the largest private equity firms in
the world. And given the profit maximizing model often employed
by firms, do you believe that there are certain asset classes or in-
vestments that private equity firms should avoid, particularly in-
dustries related to public health that are incredibly sensitive in na-
ture?

Mr. MALONEY. Congresswoman, thanks for your question, and
thanks for your concern on these important health issues. I will say
that we have a role to play and a positive role to play across the
entire economy. Some of these hospitals and some of these medical
facilities are private equity-backed. Some of them aren’t private eq-
uity backed, but they are still private. And I think we can have a
positive role to play in that, and we would love to work with you
and others on the committee to continue that positive role.

Ms. ApDAMS. Mr. Moore, as you know, in California public pen-
sions are required to publicly disclose the fees and expenses paid
to private equity funds. So why do you think this disclosure is nec-
essary or helpful to investors?

Mr. MOORE. So that we can do the proper analysis of costs that
are being charged to us and compare them between different funds
for different strategies and different potential outcomes, but that is
only one part of the data that we need.

Ms. Apams. Thank you very much.

I yield back, Madam Chairwoman.

Chairwoman WATERS. Without objection, I will enter into the
record The American Prospect article, “Private Equity’s Latest
Scheme: Closing Urban Hospitals and Selling Off the Real Estate,”
relative to Hahnemann University Hospital in Philadelphia.

Without objection, it is so ordered.

The gentleman from Ohio, Mr. Gonzalez, is recognized for 5 min-
utes.

Mr. GONZALEZ OF OHIO. Thank you, Madam Chairwoman. And
thank you to our panel here for your attention today.

My fear as I look at the legislation and read some of the talking
points is that we are looking at some of the worst examples that
private equity has to offer, Toys R Us being one example. I don’t
think anybody involved in that deal would do it again if they had
the opportunity. And we are taking a hatchet to an entire industry
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that supports millions of jobs as an important source of returns for
many of our pensioners.

Mr. Palmer, I will start with you. I am going to read a list of
companies: Smile Direct Club; Slack; BeyondMe; Uber; and Lyft.
They have all gone public this year. What else do they have in com-
mon?

Mr. PALMER. They are all backed by private equity funds, I
think.

Mr. GONZALEZ OF OHIO. Every single one of them.

Mr. PALMER. Yes.

Mr. GONZALEZ OF OHIO. Yes. From start to finish, it turns out.
And, Mr. Palmer, who ultimately is invested in these funds? Who
are the returns ultimately going to?

Mr. PALMER. They are ultimately going to university endow-
ments, pension funds, family offices, and individuals.

Mr. GONZALEZ OF OHIO. Teachers, firefighters—

Mr. PALMER. Absolutely.

Mr. GONZALEZ OF OHIO. —police officers. Wonderful.

And, Mr. Moore, just because I think it is such a strong example,
what is the highest returning asset class net of fees?

Mr. MOORE. Let’s see, I think this is the seventh time I have
just—

Mr. GONZALEZ OF OHIO. Just again, I like to hear it.

Mr. MALONEY. It is private equity.

Mr. GoNzALEZ OF OHIO. Okay. Wonderful. So to destroy the in-
dustry in its entirety would rob many of our pensioners—

Mr. MOORE. That is not the intent.

Mr. GONZALEZ OF OHIO. —of important returns. It’s not the in-
tent, but it would certainly happen.

Mr. Palmer, in your opinion, to follow up on that, would the War-
ren bill that we are talking about result in more money in private
equity funds or less, in your opinion?

Mr. PALMER. Less, and particularly for smaller businesses which
are otherwise seen as risky.

Mr. GONZALEZ OF OHIO. I want to talk about one specifically
which happens to be in my district, Hyland Software. Have you
heard of Hyland?

Mr. PALMER. I think I have.

Mr. GONZALEZ OF OHIO. You have. They are an awesome busi-
ness. They are owned by Thoma Bravo. Are you familiar with
Thoma Bravo?

Mr. PALMER. Yes.

Mr. GoNzALEZ OF OHIO. Okay. So Thoma Bravo has owned the
business for close to a decade or maybe a little more than a decade.
They provided liquidity to the founding family, and have supported
the growth of thousands of jobs. Thoma Bravo has been a great
partner to Hyland. When I talk to folks at both Thoma Bravo and
at Hyland, it’s just an incredible story for our region.

Northeast Ohio, the community where I am from, is in need of
more private capital, frankly. We need as much private capital into
our community as we can get. We need more businesses like
Hyland Software to grow in fast-growing, exciting industries and
create jobs and opportunity for our community.
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And again, based on what you just said, I think the fear that I
have, and I think everybody should have, when we look at this
Warren bill, which I think would be a disaster for jobs, and cer-
tainly for my community, is the effect that it would have on the
real economy. I know research papers are nice and wonderful, but
these have real implications for people on the street. And I am
happy to see that the bill is not supported widely by my colleagues
on the other side of the aisle, and I hope it dies here and in this
committee.

And with that, I yield back.

Chairwoman WATERS. The gentleman from Illinois, Mr. Garcia,
is recognized for 5 minutes.

Mr. GARciA OF ILLINOIS. Thank you, Madam Chairwoman. And
I would like to thank all of the panelists for joining us today.

I would like to begin noting Ms. De La Rosa’s testimony, where
you mentioned that you worked at Toys R Us for 20 years. When
Toys R Us was bought by KKR and Bain in 2005, it was profitable.
In fact, it had over $11 billion in sales the year before it was ac-
quired. KKR and Bain’s first order of business after they bought
Toys R Us was to load it up with $5 billion in debt. By 2007, that
interest consumed 97 percent of the company’s operating profit.

Dr. Appelbaum, what kind of effect would loading up Toys R Us
with debt have on making the company more valuable and allowing
it to be sold at a profit to its new owners?

Ms. APPELBAUM. The purpose of loading it up with debt—and I
agree with everyone who said that the goal is not to bankrupt the
companies. But when you load a company up with debt and you
sell it later, you make a massive profit just off of the sale because
you have so little equity there.

But, of course, debt is a two-edged sword. You can sell the com-
pany and the private equity fund makes tons of money, but the
company itself, which is responsible for repaying the debt, is at
much greater risk of bankruptcy. I am not saying they all go bank-
rupt, but the risk of bankruptcy definitely increases with this debt.
And we saw in the Toys R Us case what happened. They tried to
go public. They didn’t want to own it for all these years.

Mr. GARCIA OF ILLINOIS. Got it.

Ms. APPELBAUM. The public didn’t want to buy it because they
could see the debt. Publicly traded companies don’t have debt at
that level.

Mr. GARciA oF ILLiNOIS. Okay. Ms. De La Rosa, you were at
Toys R Us both before and after private equity’s takeover. How did
things start to change for you?

Ms. DE LA RosA. They immediately eliminated positions, like
full-time positions, management positions, all around. We switched
operating companies that we used to manage the stores that
were—being in management, I was able to tell what the cost was,
and switching companies, we were going to companies that were
costing double what we did before. There were many different
things that definitely cost; cut of hours, cut of positions.

Mr. GARCIA OF ILLINOIS. So things changed for everyone, for you
as a manager, for workers, and many people lost their jobs. That
is precisely why I am supporting the Stop Wall Street Looting Act,
because it seeks to rein in the excesses that have occurred and con-
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tinue to occur in our economy, not because anyone is running for
President, whether it is Senator Sanders or Senator Warren.

So to summarize, jobs were cut, hours were cut, and inventory
was cut. For private equity, investing in Toys R Us really meant
squeezing workers at every opportunity. Private equity squeezed so
hard that the company collapsed, leaving workers and their fami-
%ies and whole communities to pick up the pieces. The retail apoca-
ypse.

Mass bankruptcies and closures of legacy retail stores is often
blamed on online shopping and technology, but that doesn’t tell the
full story. As we have heard today, private equity is playing a big
role too. It is estimated that nearly 600,000 retail workers like Ms.
De La Rosa have lost their jobs at the hands of private equity over
the last decade.

I want to talk about another sector that has experienced signifi-
cant disruption in recent years as well. Although technology gets
blamed, private equity is forcing layoffs in the media as well. In
2007, things hit close to home for me when the media company, the
Tribune Company headquartered in Chicago, was saddled with
over $13 billion in debt and driven into bankruptcy by what private
equity investor Sam Zell called the deal from hell. More than 4,200
people lost jobs after that deal at newspapers and news stations
around the country, including the Chicago Tribune, the Los Ange-
les Times, the Baltimore Sun, and more.

Dr. Appelbaum, what kind of job losses usually follow when pri-
vate equity takes over media companies?

Ms. APPELBAUM. As you pointed out, I don’t have the exact num-
bers on this, but there have been huge job losses. There has been
huge consolidation. There has been less local news for people to be
able to get. One of the big things that we see is not only are the
jobs lost, but local people have no information about their local gov-
ernments. The old beats that covered the things that were impor-
tant to people so they could make decisions about their lives are
gone now.

Mr. VARGAS. [presiding]. The gentleman’s time has expired.

Mr. GARCIA OF ILLINOIS. Thank you. And that is why we are ad-
vancing this legislation, to rein in the excesses.

Thank you, Mr. Chairman. I yield back.

Mr. VARGAS. Thank you.

The gentleman from Virginia, Mr. Riggleman, is recognized now
for 5 minutes.

Mr. RIGGLEMAN. Thank you, Mr. Chairman. And thank you to all
the witnesses here today.

I find this very interesting as we are talking about this because
we just had the megabank witnesses not too long ago. In that hear-
ing, we were talking about really wanting to stop buybacks, espe-
cially in curbing investment returns, and private sector growth.
And one of the reasons I ran for Congress—I have been in for 11
months now, and so I have lots of experience—but one of the rea-
sons that I ran for Congress, specifically, was government over-
reach into my own businesses, but also to my wife and daughters.
And this is why I am so interested in what is going on here.

When we talk about private equity, we are not just talking about
large companies, pension funds, things of that nature. I know we
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have mentioned this multiple times, but I wouldn’t be here without
private equity. First, in my Department of Defense business, I had
a $90,000 investment from private equity. We were able to turn
that into a 60-time multiplier on gross revenues where we had 20
direct employees and 50 subs.

Now, my wife owns a chemical manufacturing plant of distilled
spirits, but the issue we had with private equity then is we couldn’t
get a bank loan. Even though this is what she wanted to do, and
we put a lot of our own money into it, we couldn’t get the banks—
they did not know how to valuate anything when it came to cogs,
when it came to overhead, when it came to labor salaries, based
on the fact that we had to build specific types of inventory that
they had no way to valuate as we went forward.

So as we are going forward in this, what I always fear is that
the government is a board member on my company, on another
company. What I also fear is when you see legislation this bad,
which I call the “Stop Entrepreneurship Act,” I am wondering if it
is individuals writing this with good intentions not understanding
the law of unintended consequences or the cascading effects of this
type of damaging thing.

Let me ask a question, and I will start with Mr. Palmer and go
to Mr. Maloney. I am talking about asymmetric companies and I
am talking about companies that maybe are nontraditional. For ex-
ample, when you start a niche company, say, in the Department of
Defense and the intelligence community space, you are talking
about maybe companies that have a very specific niche thing that
they do. They can’t get a loan to start. They can’t even get a loan
for office space. Do you know where they have to go? Your own
money or private equity.

If you are starting a manufacturing plant, and you are one of the
first three or four to do it the way that you are doing it, say, in
a whole State that doesn’t understand it, you cannot get a loan.
You have to go to private equity.

Now, you have to have, as you know, pro formas. You have to
know what pro formas are and P&Ls. You have to know all of
those things.

But I think that is why the first thing I want to do before I get
to the question is I want to—and this is a third-party report, Mr.
Chairman. I want to submit the Economic Impact Analysis of the
Stop Wall Street Looting Act and ask unanimous consent to insert
it into the record, please.

Mr. VARGAS. Without objection, it is so ordered.

Mr. RIGGLEMAN. My question is this: When we are talking about
private equity, we are talking about the things that drive the
American economy. My question is, what happens to asymmetric or
nontraditional businesses, Mr. Palmer, if this bill passes or some-
thing like this passes?

Mr. PALMER. They will have less access to capital. Private equity
fills those gaps that don’t fit neatly for a simple bank loan.

Mr. RIGGLEMAN. Mr. Maloney, same question.

Mr. MALONEY. I agree with Brett, that it will dry up capital
needed for these asymmetrical businesses.

Mr. RIGGLEMAN. In this report that I am going to put in the
record, it says this can result in the loss of 6.2 million to 26.3 mil-
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lion jobs across the United States. That is a projection. Do you
know what that should say? 6.2 million and 31, because it is the
31 jobs in our manufacturing facility that we wouldn’t have right
now. It is the 70 total jobs and the multiple subcontracting compa-
nies that we have that would not be in business today.

Now, I know it is not perfect. Trust me, I have dealt with private
equity and venture firms. It is fantastic, and I would not rec-
ommend it to anyone. But anyhow, I think what is amazing is that
they were able to get us started, and they were able to do great
things. And right now, if you talk about Charlottesville, Virginia,
in my district, without them, without that angel network, I
wouldn’t have 31 employees. My wife wouldn’t have locations in
Virginia and Pennsylvania, and I would never have been able to
even get to that point without private equity.

I think as we go forward—and I had all these statistics that I
wanted to throw out there, but I have 54 seconds, and people know
how fast I talk on data, so we don’t want to do that right now. This
bill is not a law yet, and I think for me, as we are going forward
and some of the other questions I wanted to ask and some of the
things that blow my mind, if we actually—right now, if we were
to do this, to actually create a loss of somewhere between $671 mil-
lion to $3.36 billion per year, about half of which would be lost to
pension fund retirees, I shudder to think that we are not going to
go over this with a fine-tooth comb to make sure that we are not
stopping the American economy in its tracks because we don’t un-
derstand the law of unintended consequences, we don’t understand
cascading effects, and we don’t understand the fact that govern-
ment has no idea sometimes what it is doing in private business.

That is all I have right now. Thank you, and I yield back my
time.

Mr. VARGAS. The gentleman yields back.

The gentleman from Florida, Mr. Lawson, is recognized for 5
minutes.

Mr. LAwWSON. Thank you, Mr. Chairman. And I would like to
thank all of you for being here today.

There is one thing that is very interesting. We have some of you
testifying that if this bill passed, what it is going to do to the pri-
vate equity market, and then we have some who are speaking in
terms of, we need more transparency.

I would like to say that the Florida government pension system
is one of the largest in the country. It plays an important role in
the lives of over a million workers. Private equity is often the best-
performing asset class for pensions. That is true in Florida.

How can private equity funds such as the Florida government
pension system become more of a model for other private funds?
And I would ask Mr. Moore that.

Mr. MOORE. The question is, how could Florida—

Mr. LAWSON. How could the pension program become a model for
other pension plans, especially because a lot of them are having
trouble all over the country?

Mr. MOORE. Okay. I think I met your chief executive officer a few
weeks ago, and he is a leader in the Council of Institutional Inves-
tors, and I think that is the forum that your pension fund can lead
in bringing thousands of pension funds in the country together to
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kind of look at policy prescriptions that would make everyone more
successful in implementing their programs and follow the success
that you have had.

Mr. LAwWSON. Thank you.

We are speaking of more transparency, Dr. Appelbaum, and that
is what will be in this bill. What is the difference between my col-
leagues here, Mr. Palmer and all of them who say that this is going
to cause a lot of problems in terms of investments that we need in
private pension funds?

Ms. APPELBAUM. I think transparency is a problem for the pri-
vate equity firms that do not wish to reveal even to their limited
partners exactly what they are doing. It also makes it very difficult
for anybody to do objective research.

Unlike publicly traded funds where you—companies where you
have a lot of information available, we do not have information
available from the private equity firms about the performance of
their funds. There is no publicly available database. There is no
place that you can go. We do not have publicly available informa-
tion about any actions that have been taken by a regulator against
these firms. So they have an interest in being able to keep private
as much as they want to keep private. That is why they are called
private equity. It is in order that they can protect that privacy, and
it is not to the advantage either of the pension funds that do the
investing or to the general public that wants to understand what
is happening in the economy or to be able to really evaluate the
returns across all of the private equity firms and all of the pension
funds. We don’t have that kind of information. We really just have
snapshots, and I really don’t know what measure is used.

The internal rate of return is a very poor measure of private eq-
uity performance. It is not used by finance professors anywhere to
talk about private equity. We use the public market equivalent,
and I don’t really—which is now published by PitchBook on a reg-
ular basis, but I don’t hear that being used. And on that basis, at
the median, the middle pension fund has not—the private equity
fund has not beaten the stock market since the financial crisis.
They were great before that, not so great since. And it is true there
is a sliver, there is 10 percent of the pension funds invested in pri-
vate equity funds that are getting really good returns. But half of
the private equity funds are not even matching the market.

So it’s good that we have somebody here who represents a fund
that does really well, but many, many pension funds are below
water if you compare them with the public markets.

Mr. LAWSON. And I am very aware of it, because when I served
in the Florida legislature, we looked at all of them across the coun-
try, and they really are. I don’t have much time, but, Mr. Palmer,
would you care to comment?

Mr. PALMER. Sure. The limited partners, these institutionals,
they negotiate with the private equity fund before you start invest-
ing and before they decide whether they want to be in that fund
or not. They get to choose what information they get or what they
don’t, and so they can get that. So Mr. Moore can get that or other
institutionals can get that.

Particularly the smaller funds, they have to be very accommo-
dating to pension funds in the information that they are looking
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for. These large institutions have vast amounts of data on private
equity in returns that may not be public but they have because
they have done thousands of investments.

Mr. VARGAS. The gentleman’s time has expired.

I now recognize myself for 5 minutes.

We are not here to vilify an entire industry, but we are also not
here to canonize them either. And listening to my colleagues on the
other side of the aisle, it seems like private equity has already been
beatified and they are only waiting for sainthood.

No, it is not the case. There are a lot of bad actors. And I think
there are a lot more bad actors in private equity than there are in
the public companies. And what happened to Toys R Us is, I think,
a good example of one of those very bad actors in private equity.

As has been noted up on the board here repeatedly, Toys R Us
paid $470 million in fees and interest to private equity and wanted
to give nothing, absolutely nothing, zero, in severance to the work-
ers. In fact, after the buyout, my understanding from the testimony
of Ms. De La Rosa—and I read all of your testimony—is they got
rid of holiday pay, staff Christmas parties, birthday gifts, and some
of the full-time positions started to get eliminated, health benefits
for part-time employees were taken away. And this was supposedly
the new technology.

It is always stated that human capital is the most important
asset a company has. To act like this certainly shows that they
didn’t think that their human capital was the best asset that they
had.

And I have to say, I am familiar with that store. I hate to shop,
I have to admit, but in 1998, my daughter was 2-years-old, and I
went to buy a present for her for Christmas, and it turned out that
there was a beautiful kitchenette there. And I bought it.

I couldn’t fit it into my Toyota Supra, so I had to get help to tie
it onto the roof. And one of the employees at Toys R Us came and
helped me tie it onto the roof. I drove it back, my daughter opened
it up for Christmas, and I became a hero, of course.

And that was Toys R Us. I enjoyed going to Toys R Us because
of the service that I got there, and also the selection, so I didn’t
have to go anywhere else. But that seemed to change quite a bit,
did it not, Ms. De La Rosa, once you had private equity come in?

Ms. DE LA RosA. Yes, it did, sir.

Mr. VARGAS. And how did it change in a negative way? Were peo-
ple happy that they were there? Were the employees more satisfied
with their work?

Mr. DELANEY. No. People were expected to do the jobs of three
or four people. So productivity was increased, but, yes, for the half
of the crew that was left with a job.

Mr. VARGAS. And I think that is one of the interesting things
that a lot of the large companies, especially banks, have been say-
ing recently, that it is not just about the bottom line. It is also
about the community. It is about the workers. It is about the na-
tion.

And I think that is one of the things we have to look at, and that
is one of the things that private equity, unfortunately, I don’t think
does look at. It looks at simply the bottom line. And so that is why
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I think we do have to take a look at the law and how to change
it.

Now, my colleagues on the other side of the aisle say, well, we
can’t change the law at all because it is all about letting the pri-
vate sector do what it wants.

Well, we change the law all the time. In fact, we have workers’
compensation, we have workers’ rights, you can’t discriminate
against people based on a whole bunch of issues. So absolutely we
can have laws that demand more transparency disclosures, more
fair workers’ rights, we can do this. In fact, I think a well-running
system demands this.

So, again, I am not here to vilify an entire industry, because 1
do think that there are in fact opportunities and times when pri-
vate equity is appropriate. I am not here to vilify. But at the same
time, to say that somehow they are beatified, they are somehow
saintly in what they do, that is absolutely not true. I think there
are a whole lot of problem, and I think we have to deal with them.

And again, I appreciate everyone who is here.

I would add, though, at the end, that one of the things that I
think has to happen is that we have to take a look at what really
is happening with the sense of who owns so much in the country.
We talk about private equity and why do we have so few public
companies and so many private. Because the money is going to the
very few at the top. That is why.

You talked about pension funds, yes, but you didn’t talk about
the billionaires. And now we have people who are not only billion-
aires, but hundred billionaires, a person who has a hundred billion
dollars. Yes, of course, they can afford then to put it in private eq-
uity, and they are paying less and less in taxes, and that is not
right.

So that being said, I will yield back the rest of my time. And now
the gentlewoman from Michigan, Ms. Tlaib, is recognized for 5 min-
utes.

Ms. TraiB. Thank you, Mr. Chairman.

And thank you all so much for coming before our committee and
giving us a better sense of why it is important for us to oversee
some of the activities of private equity firms.

There is a case that the Michigan ACLU is working on, that I
want to talk to you all about, for one of their clients, Davontae
Ross. Davontae is a resident of Detroit who spent days behind bars
because he couldn’t afford to pay the $200 of bail related to a 5-
year-old ticket for allegedly staying in a park after dark. He missed
a job interview, and even more critical was an appointment with
a government caseworker. His life was turned upside down.

And this is a story of too many folks who live in poor commu-
nities, and struggle with paying cash bail throughout my district.

The largest bail bond company in the United States, Aladdin Bail
Bonds, is owned by Endeavor Capital, a private equity firm that in-
vests money on behalf of pension funds and endowments. Because
Congress has yet to act to restrict private equity firms like Endeav-
or Capital, they continue to still be allowed to capitalize off of peo-
ple behind bars simply because they are poor.

This question is for Mr. Moore, Trustee Moore. Is it appropriate
for a private equity firm like Endeavor Capital to invest public em-
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ployee retirement funds into predatory industries, like the bail
bond industry, who prey heavily on poor communities?

Mr. MOORE. I personally think no, and I would not vote for us
to engage in any activities with that kind of firm. Our pension fund
doesn’t have any direct investments in any organizations that are
involved in private prisons and that whole associated group of com-
panies.

Our only issue is that in the public markets, where we are in-
vested in index funds—and index includes everything, so we had
have to go in and ferret out and try to exclude those companies
from our indexed and passive investments. But I would not support
that at all.

Ms. TrAIB. There is a growing bipartisan consensus throughout
our country that incarcerating so many of our neighbors, our peo-
ple, and for-profit bail is a significant part of that problem. And
The Washington Post last year highlighted private equity firms like
Endeavor Capital’s spending. They spent so much money opposing
bail reform, noting that they are the largest funder of a campaign
to roll back California’s recently adopted bail reform law.

Ms. Appelbaum, you talked a little bit about this when it came
to the healthcare industry. How much money does the private eq-
uity industry, like the cash bail industry, spend trying to keep gov-
ernment officials beholden to their interests?

Ms. APPELBAUM. Yes, it would be good if we had some public in-
formation about that.

Ms. TLAIB. That is right.

Ms. APPELBAUM. But just to set the record straight on the
amount of money that was spent preventing the passage of really
good bipartisan legislation in both the Senate and the House that
would have reined in surprise medical bills and that really had a
good chance to pass, which is why they spent so much money, they
first spent the $4.1 million that was mentioned to lobby for an
amendment. They got the amendment. It didn’t do them any good,
because the debt markets think that without being able to charge
these high prices, they will not be able to make good on debt that
is coming due in a couple of years.

And their debt became distressed. So now, they—the last figure
I saw was a $28 million campaign by Doctors and Patients United,
which is actually Envision and TeamHealth, backed by KKR and
Blackstone, to prevent any legislation from passing, and they have
just stymied it for the moment.

But these are bipartisan bills with a lot of support in both the
House and the Senate. I think we are going to see them.

Ms. TLAIB. Thank you.

And, Ms. De La Rosa, I just want you to know, I think there are
a lot of my colleagues, especially this new class, who understand
corporate greed is a disease in our country. And you can see it just
with the behavior of private equity firms.

Even when we are trying to do the right thing, a bipartisan ef-
fort, even around incarceration in our country, around surprise bill-
ing in our country, trying to address the issues around healthcare,
corporate greed is tainting our democracy. And it is coming in a
way that is pretty much hijacking any opportunity for regular folks
like us to be able to have some sort of justice when it comes to
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issues that we feel like in very many ways is weighing heavily on
communities like mine.

I represent the third-poorest congressional district in the coun-
try. When I come here, I represent 650,000 people. And I have to
do this and try to push for legislation like disclosures and report-
ing. And what does it lead to? Going around the table, using all of
these coalitions of folks and pushing kind of a misleading,
gaslighting folks that it is not the right thing to do.

Thank you all so much again for being here.

I yield back, Mr. Chairman. Thank you.

Mr. VARGAS. Thank you very much.

The gentlewoman from New York, Ms. Ocasio-Cortez, is recog-
nized now for 5 minutes.

Ms. OcAs10-CORTEZ. Thank you, Mr. Chairman.

And thank you to all of our witnesses for coming here today.

I have to admit that I am quite upset throughout this hearing,
because I feel like a lot of the initial questions that we are hearing
almost betray the priorities that we have had in our economy that
have eroded people’s quality of life. Because the first question that
I hear from so many members are, how are the returns? But the
returns are great, aren’t they? How are the returns?

I wasn’t sent here to safeguard and protect profits. I was sent
here to safeguard and protect people. And we are talking about
reining in private equity, which is responsible for wiping out tens
of thousands of jobs at Toys R Us alone. And then we are hearing,
but what about the companies that made 100 jobs here or 200 jobs
there?

Toys R Us, 30,000 jobs wiped out. Shopko, 14,000 jobs.
Brookstone, David’s Bridal, Payless. Not to mention the impacts,
the undemocratic impacts on media companies, Splinter, Deadspin,
Sports Illustrated, local and regional newspapers. In the last 10
years, private equity is behind 597,000 lost jobs.

And it is not just about the number of jobs, isn’t that right, Ms.
De La Rosa, it is about the quality of jobs, right? When private eq-
uity took over Toys R Us, did you see folks’ work schedules get cut
back?

Ms. DE LA RosA. Yes, definitely.

Ms. OcAs10-CORTEZ. Did you see people’s benefits in some other
ways cut back?

Ms. DE LA Rosa. Yes.

Ms. OcAs10-CORTEZ. Did your access to healthcare get damaged
after private equity took over Toys R Us?

Ms. DE LA RosA. Yes, it was.

Ms. OcAs10-CORTEZ. Did your mental health care get—was your
mental health sacrificed as a result of how your quality of life was
changed?

Ms. DE LA RosA. Very much so.

Ms. Ocas10-CORTEZ. Very much so.

We need to think about our economy not just in terms of the re-
turns for stockholders, but in terms of how the lives of workers are
impacted.

In May of this year I sent a letter, along with Senator Warren,
to Secretary Mnuchin regarding the Treasury Department’s in-
volvement in decisions related to the Sears bankruptcy.
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I want to take a step back and think about how some private eq-
uity companies, on the other end, take pension money on the front,
to acquire poorly rated indebted companies.

Ms. Appelbaum, because of the high returns usually associated
with private equity, pension funds invest the retirement funds of
our teachers, firefighters, and civil servants in PE firms, correct?

Ms. ApPPELBAUM. They do. But the measure that they use, the
metric for measuring success, is a very poor one. They use some-
thing called the internal rate of return. With more time I can ex-
plain why this is an algorithm that does not really measure money
you can take to the bank.

Ms. Ocas10-CORTEZ. Right.

Ms. APPELBAUM. And so there is a lot of illusion-creating here.
They could report the public market equivalent, which would give
us a lot more information.

Ms. OcasI0-CORTEZ. Yes. And we hear from a lot of folks saying,
okay, we are using teachers’ pension funds to buy into private eq-
uity, and they are getting fabulous returns, this should be great,
right? Can you explain to me why that may not be great?

Ms. APPELBAUM. One of the things that we know, if we measure
this appropriately, is that since the financial crisis, about half of
the private equity funds have underperformed the stock market.
Another quarter of them have barely beaten the stock market.

CalPERS itself had to roll back its benchmark because it could
not—it had a benchmark for its private equity returns. They are
more risky, so they should yield more return. They could not meet
that more return, so they have cut their benchmark in half.

Ms. Ocas10-CORTEZ. So private equity contains more risk than
other parts of the market, correct?

Ms. APPELBAUM. Oh, absolutely, that is true.

Ms. OcAs10-CORTEZ. And so—

Ms. APPELBAUM. And the returns are good for the very top.

Ms. Ocas10-CORTEZ. And would you say that more of these teach-
ers’ and firefighters’ pensions are exposed to more risk or to more
private equity now than they were, say, 10 years ago in the 2008
financial crisis?

Ms. APPELBAUM. Yes. Yes, they are.

Ms. OcAs10-CORTEZ. They are. And if there is an economic down-
}urr}? again, would they be exposed to more risk than they were be-

ore?

Ms. ApPELBAUM. What I have not been able to say is that in the
last economic downturn, 27 percent of highly leveraged firms went
under. And what we know about private equity-owned companies
is that they are highly leveraged.

So saying that today there is no difference between publicly trad-
ed and private equity-owned companies is not really the issue.

I agree with the regulators. Private equity, we are spending a lot
of time on it here, is really small, compared to the rest of the econ-
omy. So those leveraged loans are not going to bring down the
whole economy. But trust me, there will be a lot of pain. Many,
many companies employing workers that we all care about, impor-
tant to communities that we all live in, are going to go under in
the next recession.

Ms. Ocas10-CORTEZ. Thank you. Thank you very much.



63

Mr. VARGAS. Thank you very much.

Without objection, I would like to add the following submissions
for the record: Communications Workers of America; Private Eq-
uity Stakeholder Project; NewsGuild; Leo Hindery, co-Chair of the
Task Force on Jobs Creation, member of the Council on Foreign
Relations, former CEO of AT&T Broadband, managing partner of
media-based private equity fund InterMedia Partners; Institutional
Limited Partners Association; David Halperin, Republic Report;
CalSTRS; the Center For Popular Democracy; Truthout; Americans
for Financial Reform; Worth Rises; the Economic Policy Institute;
Adam Levitin, professor of law at Georgetown University Law Cen-
ter; Manufactured Housing Action.

Without objection, it is so ordered.

On behalf of Chairwoman Waters, I would like to thank our wit-
nesses for the testimony here today.

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous
materials to the Chair for inclusion in the record.

This hearing is adjourned.

[Whereupon, at 1:24 p.m., the hearing was adjourned.]
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Chair Waters, Ranking Member McHenry and distinguished Members of the Committee. I am pleased to be
here today, at this important hearing, to discuss the role that private equity funds and hedge funds play in the

U.S. economy today.

By way of background, I am currently the Co-Director of the Center for Economic and Policy Research. Prior
to joining CEPR, I held academic positions as Distinguished Professor (Professor II) in the School of
Management and Labor Relations at Rutgers, the State University of New Jersey and as Professor of
Economics at Temple University. I earned a PhD in economics at the University of Pennsylvania. My co-
authored book with Cornell University Professor Rosemary Batt, “Private Equity at Work: When Wall Street
Manages Main Street,” is a balanced account of private equity that was selected by the Academy of
Management — the premier professional association of business school faculty —as one of the four best books

published in 2014 and 2015. The book was a finalist in 2016 for the prestigious Geotge R. Terry Book Award.!

Private equity funds and hedge funds are structured in a similar manner. They are sponsored by a private
equity or hedge fund firm which recruits investors for its funds. A committee made up of partners and
principals in the sponsoring private investment firm is the General Partner (GP) of the fund and makes all
the decisions. Investors in the fund include institutional investors (pension funds, sovereign wealth funds,
endowments and so on) as well as wealthy individuals. These investors are Limited Partners (IPs) and have
no say in decisions about the fund’s financial activities. The LPs put up most of the equity in these funds, with
the General Partner typically putting in one to two cents (occasionally as much as 10 cents) for every dollar

the Limited Partners contribute. The LPs pay a management fee to the GP (the private investment firmy),

Lhttp:/ /aom.org/ Meetings / awards/ George-R-Terry-Book-Award-(2016).aspx
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typically 2% of the money they have committed to the fund. The larger the fund, the larger the no-risk
payments to the GP (and thus the private investment firm). The GP also collects a lion’s share of any profits,

typically 20% (but may be as high as 30 %) of the fund’s returns.

Private investment funds play a significant role in the U.S. economy. Over the past decade, assets managed
by hedge funds and private equity funds have exploded: they have doubled for hedge funds since 2009° and
septupled for private equity funds® since 2007. Global private fund assets exceed $3 trillion for both hedge
funds and private equity funds, with about $1.6 trillion of PE assets held in the U.S. A recent study of U.S.
companies taken over by private equity funds® was able to identify 9,794 buyouts of U.S. companies between
1980 and 2013. The authors were able to confidently match about 6,000 (~60%) of these to information on
the companies. These 6,000 companies employed a total of 6.9 million workers in their stores, warehouses,
offices, factories, and service operations at the time of the buyout. Hedge funds operate differently, buying
up distressed debt or acquiring a small but significant equity stake in large, publicly-traded companies that
enables it to dictate business strategies at those companies. Both private equity and hedge funds charge
investors high management fees without providing them with transparency or control of the fund’s activities,
typically take 20 percent of the profit, and finance their operations with high levels of borrowing that feed a

growing market for risky, junk bond corporate debt that is reaching dangerous levels.

Private investment funds capture wealth that enriches the partners in the private equity firms that sponsor
them. Partners in these funds can be found in the billionaire ranks of the 0.1 percent of richest Ameticans.
But do these funds create value for the companies they acquite and for the economy? That is the question I

want to address today.

2 https:/ /www.worth.com/ the-hedge-fund-strategies-that-actualiy-work
3
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Private Equity

A recent article®

i Institutional Investor, 2 leading international business to business publication focused on
finance, highlights what it called the ‘paradox of private equity: smaller private equity funds outperform mega
funds and tend to deliver the best returns to investors, but the bulk of the money invested in private equity
flows to the really large mega funds. Better performance of smaller funds is actually not surprising. In our
research, Rose Batt and I found that smaller PE funds typically acquire small and medium-sized enterprises
that can benefit from the access to financing and improvements in operations and business strategy that
private equity firms can provide. These PE funds use relatively low levels of debt, provide financing to upgrade
operations, advise on implementation of modern 'L, accounting, and management systems, and appoint board
members that can assist with business strategy. These improvements in governance, operations, and strategy
create value for the companies and the economy. These acquisitions, which represent the majority of deals by

deal count, will not be affected by the Stop Wall Street Looting Act.

Butwhile the large majority of PE. deals are carried out by small funds, the bulk of the money raised by private
equity flows to large or mega funds. Investors in PE funds have committed billions of dollars to massive
investment funds sponsored by a handful of PE. firms. The top 300 private equity firms worldwide raised $1.7
trillion between January 2004 and Aprit 2019. Eight of the top 10 are based in the U.S.” Despite the fact that
their mega funds are a tiny fraction of the nearly 4,000 PE funds® that Prequin reports were raising money in
2019, funds of these eight firms raised a total of $354.2 billion — a ffth” (21 percent) of all the money flowing

into private equity funds in that five year period.

Mega funds have incentives to acquire large companies even if the returns are mediocre compared with smaller
companies. A mega fund has a lot of capital it needs to deploy in a relatively short period of time. This is more
easily done if the fund acquires a few large companies. The exception is when a PE fund buys up small
competitors and adds them onto a large company it already owns, flying below the radar of antitrust regulators
as it creates a national powerhouse. PE funds plan to exit their acquisitions in three to five years. This is too

shorta time hotizon to ‘turn around’ a struggling company; in contrast to the myth that PE funds buy troubled

rww.institutionalinvestor.com/article /bThx3 sxchjvl 0/ F'he-Private-Fquity-Paradox

. PLL fioms that are among the 10 largest PE firms in the world are (in rank order), Blackstone, The Carlyle Group,
KKR, Warburg Pincus, Bain Capital, Thoma Bravo, Apolto Global Management, and Neuberger Berman Group.
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companies, attractive acquisition targets tend to be successful businesses. These companies present few
opportunities for creating value by improving operations or business strategy. They nevertheless present

opportunities for making money for PE. firm partners.

How is it possible for a private equity fund to make money without creating value? The place to start is by
understanding that the PE fund views the companies it acquires as financial assets in its portfolic — portfolio
companies — whose purpose is to provide returns to the fund and its investors, including the General Partner

(PE firm). The PE firm also has means to extract wealth directly from the portfolio company.

Let’s begin with the use of debt. Large companies that are attractive targets for a private equity buyout possess
considerable assets that can be used as collateral to finance the takeover of the company. A large amount of
debt (referred to as leverage) is used to acquire the company for the fund’s portfolio, and it is the company,
not the PE fund that owns it, that is obligated to repay this debt. Debt is a double-edged sword. For the PR
fund, high debt and little equity means that even a small increase in the enterprise value of the portfolio
company transhtes into a large return to the PE fund. For the portfolio company, however, high debt
increases the risk of financial distress or even bankruptcy and liquidation. Private equity is gambling with the
future viability of the company when it loads it with debt. It is assuming that the company will be able to
service the debt and to refinance it as it matures. In the case of an unanticipated development, however, the
company may find its margin of safety has been eroded by debt payments. It may be forced into bankruptey.

7, and often this has

The private equity firm will lose at most its equity investment in the portfolio company,
already been repaid via fees the PE firm collects from the company. The PE fiem has little to no skin in the
game; it’s the company, its workers, suppliers, creditors and customers that the use of leverage (high debt) has
put at risk.

For many years, retail was the sweet spot for private equity. Retail is a cyclical business that can be undermined
by a change in customer tastes or 2 downturn in the economy. To weather the inevitable bad times, retail
chaing typically have low debt burdens and own their own real estate. This protects them from having to pay
rent or make high interest payments when things get tough. Retail 1s also a high cash flow business. These
characteristics made retail an attractive target for private equity. There was room to load the company with
lots of debt in the buyout. The real estate opened up the possibility of sale-leaseback transactions that
benefited PE investors but would leave the chain paying rent. And the high cash flow meant the retail company

would be able to make payments directly to the PE firm for advisory services and transaction fees pursuant

1611 Connecticut Ave NW, Suite 400 » Washington, DC 20009 » P (202) 293-5380 « F (202) 588-13536 4
ceprghcepr.act ¢ http:/ /cepenet



70

to an advisory agreement between the chain and the firm. A retail chain that was profitable, but less so than

in the past, and whose share price was in the doldrums, was a perfect candidate for a private equity takeover.

Overloading retail chains with debt made them financially fragile. Payments on the debt stripped them of
resources they needed to make necessary investments to meet the changing expectations of consumers. The
depressed value of commercial real estate following the financial crisis complicated efforts to turnover
maturing debt. Financial distress, bankruptey and even in extreme cases, liquidation and the shuttering of
stores are likely to follow. Toys ‘R Us, owned by KKR, Bain Capital and Vornado Realty Trust, is the poster
child for this. But there are many other well-known examples of private equity-owned retail chains that closed
all stores and laid off thousands of workers. They include Sun Capital-owned ShopKo, Alden Global Capital
and Invesco-owned Payless ShoeSource, Bain Capital-owned Gymboree, Sun Capital-owned The Limited,
Leonard Green-owned Sports Authority, and Cerberus Capital Management-owned Mervyns Department

Store among others.

Toys R Us was still profitable at the time of its takeover in 2005 by the KKR, Bain and Vornado consortium,
though its sales were flat and its profit and share price had fallen substantially compared with a decade earlier.
At the time it was acquired, the toy store chain was valued at about $7.5 billion, including nearly 81 billion in
debt. Tts capital structure was 87 percent equity and a very manageable 13 percent debt. This was turned on
its head when the chain was acquired by the financial firms for $6.6 billion - $1.3 billion in equity contributed
equally by funds sponsored by those fitms and $5.5 billion in debt. With the almost $1 billion in debt the
chain was already carrying, this raised its debt to §6.2 billion- a capital structure of 17 percent equity and 83
percent debt. This is a level of debt no publicly-traded company would burden itself with. It served no rational
business need for Toys ‘R Us, which now had to make interest payments on this debt that exceeded $400
million in every year and $500 million in some (see Appendix A for details and sources). But for the investment
funds that owned the chain, the low amount of equity they paid in would mean a high return and very rich
payoff if they exited the company in three to five years as planned. In 2010, five years after acquiring the
company, KKR, Bain and Vornado attempted to return the company to the public market via an IPO. The
effort failed however on concerns about the toy chain’s ability to refinance its high debt load.

Tt s this reckless loading of debt onto companies that the Stop Wall Strect Looting Act would end by requiring
the PE fund’s General Partner and the PE firm to be jointly liable with the company for repaying the debtit

burdens companies with in a leveraged buyout.

W
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Toys R Us would have been broadly profitable in the years following its takeover by the private investment
funds if not for the interest payments, which largely ate up the company’s profits. The chain struggled and
ultimately collapsed under its massive debt load. 900 communities lost an important retail anchor as the stores
closed, 33,000 workers lost their jobs. The Limited Partners in the PE funds had their investment in Toys
wiped out. But KKR, Bain and Vornado managed to make money despite not creating — and, in fact,
destroying — value. The funds that owned the chain each put in $433 million in equity each. Bain contributed
10 percent of the equity in its fund or $43 million. KKR put up $10 million (2.3% of the equity in its fund).
Vornado’s contribution is unclear. At the time of its acquisition, Toys ‘R Us had entered into an advisory
agreement with each of the three sponsoring firms (#of the funds) that specified payments that Toys ‘R Us
would make to KKR, Bain and Vornado for advisory services. Over the life of the agreement, Toys R US
paid Bain, KKR and Vornado a total of $185 million for these services, or $61 million each. Bain did not agree
to share these payments with its limited partners so net of its equity contribution, it had a gain of $17 million.
KKR had agreed to share 58% of its advisory fees with its limited partners, leaving it with $24 million. Net of
its $10 mullion contribution to its PE fund, KKR had a gain of $14 million. It’s not clear how much of
Vornado’s $61 million was a net gain. In addition to the advisory fees, the three companies collected a total
of $8 million in expense fees, $128 million in transaction fees, and $143 million in interest on loans they had
made to Toys ‘R Us. In total, including advisory and other fees and interest, Toys ‘R Us paid the firms that
owned it $464 million. In addition, some of the chain’s real estate was sold to Tornado and leased back by the

stores, resulting in a total of $73 million paid to Vormado in rent (details and sources in Appendix A).
So, yes —as the Toys case illustrates, it possible for PE firms to make money without creating value.

Another very different example of how PE firms make money without creating value comes from the world

of physician staffing firms.

Surprise medical bills — bills that insured patients receive when they are inadvertently treated by doctors not
in their insurance network — have become a flashpoint for Congressional action. Private equity firms have
been actively acquiring doctors” practices through leveraged buyouts and rolling them up into large, debt-
burdened physician staffing firms. The focus of private equity acquisitions is on medical specialties such as
emergency room doctors, radiologists, anesthesiologists, and neonatal specialists that treat hospital patients
with urgent care needs. These patients are in no position to refuse medical attention and must accept treatment

from the doctor assigned to them by the hospital. The doctors you have never met who pop up in the doorway
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of your hospital room to inquite if you are okay — hospitalist doctors — may also be employed by a physician
staffing firm and not be on the hospital’s staff. 1€ a patient is in 2 hospital that is in their insurance network,
they may reasonably assurne that the doctors working at the hospital are in their network as well and that any
bills will be covered by their insurance plan. But this is not necessarily the case. The hospital may have
outsourced these specialties to local doctors’ practices or to major physician staffing firms. The result is that
these doctors — who were assigned by the hospital to care for the patient, and not selected by the patient —
may not be in-network and the patient may receive a surprise bill. Demand for these doctors’ services is not

sensitive to price and does not go down because the price is high.

The two largest physician staffing companies are Fnvision Healthcare and TeamHealth, currently owned
respectively by funds of private equity firms KKR and the Blackstone Group. The two staffing firms have
cornered 30 percent of the market” for outsourced doctors, and collectively employ almost 90,000 health care
professionals that staff hospitals and other facilities across the U.S. Envision is the result of fifteen years of
private equity transactions using debt to buy up and consolidate emergency room and specialty physiciang’
practices. In and out of private equity ownership since 2005, Envision most recently was acquired by a KKR
fund. TeamHealth grew not only through leveraged buyouts of specialty doctors’ practices but via the
acquisition of a very large staffing firm that had consolidated many hospitalist doctors” practices. The company
has expetienced successive rounds of leveraged buyouts by Blackstone funds, punctuated by IPOs that
returned it to the public markets, only to be taken private again. It is cutrently owned by Blackstone. Many of
the acquisitions by both PE-owned companies were too small to trigger anti-trust oversight. The resultis two
highly consolidated physician staffing fiems that are national powethouses. Both firms are heavily indebted

and rely on high fees they charge for doctor services to provide sufficient revenue to meet debt obligations.

Fnvision has come under heavy scrutiny for the huge out-of-network surprise medical bills it sends to ER
bj ¥ 12 18}
patients. A teanm of Yale University health economists*’ examined the billing practices of EmCare, Envision’s
physician staffing arm. They found that when EmCare took over the management of hospital emergency
departments, it nearly doubled its charges for caring for patients compared to the charges billed by previous
s ¥ & g ror | P g ¥ P
physician groups. TeamHealth, according to the analysis by the Yale University economists, has taken 2

somewhat different tack. It uses the threat of sending high out-of-network surprise bills to an insurance
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company’s covered patients to gain high fees from the insurance company as in-network doctors. TeamHealth
emergency physicians might go out-of-network for a few months, then tejoin the network after bargaining
for in-network payment rates that were 68 percent higher than in-network rates received by the previous ER
doctors. While this avoids the situation of a patient getting a large, surprise medical bill and allows Blackstone
to say its staffing firm doesn’t engage in surprise billing, it is clear that TeamITealth’s business model relies on
the threat of going out-of-network to get higher reimbursement rates for its doctors. And, in any case,
TeamHealth’s practices raises healthcare costs and premiums for everyone. Meanwhile, UnitedHealth, the
largest U.S. health insurer, is pushing back. It plans to end high-reimbursement in-network contracts with

TeamHealth over the next few months. TeamHealth may sue to prevent this.

Here again we have an example of how private equity firms make money without creating value. PE-owned
firms Envision and TeamHealth have consolidated a previously fragmented sector, doctors’ practices. They
are now dominant players and are exploiting their market power to increase prices. In this way they are able

to capture wealth from patients, rather than creating it.

Pushback from patients has led Congress to consider acting to protect them. In early summer, bipartisan
legislation was introduced in the Senate Health, Education, Labor, and Pensions Committee (the Lower

Health Care Costs Act)'® and in the House Energy and Commerce Committee (the No Surprises Act).” The

approach in both bills involves capping what is paid to out-of-network doctors by ‘benchmarking’ payments

to rates negotiated with in-network doctors. This would threaten the private equity business model in owning

doctors’ practices; it is opposed by specialist physician practices™ and by large physician staffing companies.
"They are lobbying intensively”® for a second option that would allow doctors to seek a fee higher than the
benchmark via an arbitration process. Physicians for Fair Coverage,'® a private equity—backed group lobbying
on behalf of large physician staffing firms, launched a $1.2 million national ad campaign" in July to push for
this second approach. The campaign was effective and the House bill was amended to include an arbitration

provision.
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The arbitration amendment did not go far enough to satisfy debt markets that have been closely monitoring
developments.' Envision Healthcare’s $5.45 billion loan due October 2025 and Team Health $2.75 billion
loan due January 2024 fell in July and dipped below 80 cents on the dollar by the end of August” - the
threshold for a loan to be considered distressed. In late July, a mysterious organization, Doctor Patient Unity,
launched a $28 million ad campaign aimed at preventing any legislation from passing. In September it was
revealed™ that Envision Healthcare and TeamHealth were behind the effort to stop legislation that threatened

their business model.

In November, with the legislation and chances of passing legislation to rein in surprise bills in this Congress
stalled, the loans have recovered somewhat. Envision’s loan is holding steady in the low 80s and TeamHMHealth’s
in the mid-70s. But the legislation has bipartisan support and is expected to be reintroduced in 2020 or 2021.
The intense lobbying and massive ad campaign may have backfired. The Energy and Commerce committee
has demanded information on pricing prncricss“ from KKR, Blackstone and Welsh, Carson, Anderson &
Stowe. Senator Warren and Representatives Mark Pocan and Lloyd Doggett are seeking similar information™
from these and two additional private equity firms about the role they are playing when patients receive
exorbitant surptise bills. Legislation to cap out-of-network fees charged by doctors’ practices will save patients

who urgently need care from outrageous charges and will reduce health costs and premiums for all consumers.
Hedge Funds

Hedge funds are another type of private investment fund with a model for making money that differs from
the private equity model. In general, most of private equity activity involves buying out companies and taking
them private while hedge funds pursue profits through the purchase and sale of stock in publicly-traded
companies. As was true of latge private equity firms, hedge fund firms have found many ways to make money

— the very top hedge fund managers make more than a billion dollars a year — without creating value.
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In 1940, New Deal legislation was passed to protect Main Street companies and the economy from the
speculative financial practices that generated the Great Depression. The legislation prohibited firms operating
with pools of money drawn from investors from engaging in a range of risky practices. Wealthy families with
their own private investment funds and fund managers were able to get an exemption for fund advisors with
fewer than 100 clients who didn’t offer services to the general public. In less than a decade and taking

advantage of that exemption, the first hedge fund was formed. Stll, by 1997, hedge funds worldwide held just

$118 billion in assets™ under management. Then in 1996, as part of a general move to deregulate financial

services, Congress passed the National Securities Market Improvement Act which extended the exemption
for fund advisors from 99 to an unlimited number of ‘qualified purchasers.” This opened the door to
institutional investors to become investors in hedge funds. Hedge fund assets under management quickly

increased, and today they top $3 trillion worldwide.
How do hedge funds make money?

As with private equity funds, the high fees they charge limited partner investors in their funds and the lack of
transparency about these fees are a steady source of income to partners in hedge fund firms. But it is the risky
activities they carry out — all of which are prohibited in the New Deal era legislation from which they are
exempt, that are the source of outsized earnings of hedge fund firm partners. Unlike mutual funds whose
activities are governed by the restrictions against risky activities, hedge funds are able to engage in short sales
(bets that a stock will go down instead of up), use leverage (debt owed to lenders) that magnifies returns but

also increases risk, and take over the business strategy of corporations.

Activist hedge funds buy up shares in a publicly traded company and accumulate sufficient shares to pressure
corporate managers and boards of directors to take actions that, at least in the short run, boost share price.
This includes threatening to shake up companies in order to persuade them to carry out share buybacks, spin

off parts of the company, or initiate some other major change.

Stock buybacks are a favorite hedge fund tactic for raising share prices and allow the hedge fund to cash in
and sell its shares at a profit. The effect on the company and its workers are of no concern to the hedge fund.

In 2015, four hedge funds that owned 2.1 percent of GM shares,™ led by Appaloosa Management, used

2 hitps:/ /prospect.org/pow sd-hedge-funds/
2 https:/ [www. forbes.com/sites /nathanvardi/ 2015/02/ 10/ david-tepper-uses-activist-tactics-to-Force-gm-stock-
buyback/#33965£8741dd
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harassing proxy fights and public threats to pressure GM to buy back $8 billion of its shares within a year. In
March 2015, the company announced it would buy back $5 billion of shares. Later that year, it announced
another §4 billion of buybacks. And in 2017, it announced it would buy back an additional $5 billion. By
November 2018, GM had spent $10.6 billion on stock buybacks.® The hedge funds contributed nothing to
creating value for GM, but they walked away with millions of dollars from the buybacks. The money GM
spent on buybacks is double what the company will save by laying off up to 14,000 workers and closing five

automobile facilities, including the Lordstown Assembly plant, which likely fell victim to a lack of investment

as the company used its profits™ for the payouts the activist hedge funds demanded. More generally, share
buybacks enrich hedge funds, but they force companies to cut back on investment, research and development,
and job creation. Share buybacks used to be illegal; Senator Tammy Baldwin has mtroduced legistation to

make them illegal again.

Paul Singer’s Elliott Management is another activist hedge fund noted for the hardball tactics it uses to extract

short run profits from major companies. In eatly September 2019, the hedge fund announced it had taken a

$3.2 billion stake {a 1% share) in $281 billion telecom and media giant AT&T.” Elliott demanded™ a number
of value-extracting initiatives at AT&T. These included carrying out stock buybacks, increasing dividends,
monetizing (i.e. selling off) some of its assets, and laying off workers. Elliott also wanted to appoint two
directors to the AT&T board. Seven weeks after Elliott made these demands, AT&T capitulated.” Tt
committed to buying back stock, adding two new directors, and looking at its assets to see what could be
jettisoned. AT&T expects to have sold off about $14 billion worth of companies it owns in 2019, and another
$5 to $10 billion in 2020. AT&T CEO Randall Stephenson noted that AT&T’s strategy to increase profits
includes potential job cuts.” The Communication Wortkers of America (CWA) which represents over 100,000
AT&T workers strongly opposes the job cuts. The union estimates that meeting Elliott’s demand will put

30,000 of its members jobs at risk. It notes that profits that will now be used for stock buybacks could be

5 https/ fwww.chsaews.com /news/ gm-bought-back-10-bilion-in-stock-since-201 5-double-what-job-cuts-will-save /
3"}1ttp:// hedgeclippe Jrg/hE(‘lgc—ﬁmds—mack netal-motors-and-american-jobs/
27 https:/ /www.nytimes.com/ 2019/09/09/business /deathook / ate-activist-investor html
: reutees.com/ article/us-at-t-elliott/ att-to-add-directors-sell-up-to-10-billion-in-assets-next-year-id USKBN1X 7143
ers.com/ article /us-at-t-elliott/ ateto-add-directors-sell-up-to- 10-hillion-in-assets-next-yearad USKBN IX 7145
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better spent by the company “to increase investment in next generation wireless and fiber broadband networks

and train its employees for jobs of the future.”

Almost everything in the agreement between Elliott and AT&T is focused on raising AT&T’s share price in
the short run. It's not clear how increasing stock buybacks and dividends prepares AT&T to succeed in the
future. Moreover, AT&T gave in to Elliott’s demands without getting a ‘stand still’ agreement that commits
the hedge fund to not make additional demands. With the outcome for GM and its workers still fresh in
everyone’s minds, the fear that these measures will enrich Paul Singer and Elliott’s investors at the expense of
AT&Ts workers is very real.

A company that uses its profits to manipulate its share price — buying back shares so that the number of shares
goes down and their price goes up —is failing its customers and employees because these are funds that could
have been used to upgrade and improve the company’s products and operations. Share buybacks enable hedge
fund investors (as well as other shareholders) to make money without creating value for the company and,
indeed, jeopardizing the company’s future value creation and the employment of its workers. Prior to the
Security and Exchange Commission’s adoption of Rule 10b-18 in 1982, stock buybacks were recognized as a
form of market manipulation and were illegal. In March 2019, Senator Tammy Baldwin reintroduced the
Reward Whitps:/ /www.baldwinsenate.gov/press-releases/reward-work-act-20190rk Act.” Specifically, it
would repeal Rule 10b-18 and remove the incentive for hedge funds to demand stock buybacks by companies

in which they own shares just to raise share price.

Elliott Management had a significant role in closing down a different major company in the U.S. and sending
25,000 jobs to China. Distressed debt hedge funds look for corporations or nations in financial trouble, buy
up their bonds at pennies on the dollar, and then use their position as creditors to secure a high return for
themselves. After auto parts maker Delphi, a supplier to GM, declared bankruptcy in 2005, a group of hedge
funds led by Paul Singer’s Elliott Management bought up Delpht’s debt, some for as little as 20 cents on the
doltar. In 2009, during the financial crisis, when the U.S. Treasury was working on a deal to save GM, Treasury

and the company came up with a plan to save Delphi. PE firm Platinum Equity offered to buy Delphi, and

Mhttps:/ /www.commondreams.org/news /2019/10/28/something-oaly-hedge-fund-manages-could-love-union-trashes-att-plan-
boo!

2 hip aldwin.senate.gov/press-releases/ reward-work-act-2019

3 For discussion of Delphi and Flliott Management, see htips:/ /www.russellsage.org/publications / private-equity-work
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GM and Platinum came up with an arrangement that would have kept most of Delpht’s plants open and saved
most of the jobs. In the meantime, Elliott Management tripled its acquisition of Delphi’s bonds. The creditors,
led by Elliott, persuaded the bankruptey judge to hold an auction. Platinum lost its bid to buy Delphi to a
higher bid by Elliott and the creditors. The new owners quickly closed most of the plants and sent the work
to China, along with 25,000 union jobs. Two years later, the consortium of creditors returned Delphi to the
public markets via an TPO. Without its pension and health care labilities, and with its debt substantially

reduced, Delphi traded at $22 a share at its TPO™ — resulting in a profit of more than 3,000 percent for Elliott

and the group of creditors. Now known as Aptiv, the company is incorporated in the tax haven, Jersey —
depriving the Treasury of needed tax revenue. Elliott Management made a lot of money, not by creating value
but by destroying value for Delphi’s American workers and the U.S. economy. Provisions of the SWLA that
direct bankruptcy courts, where there are multiple offers, to approve the offer that best preserves the
company’s jobs and maintains the terms and conditions of employment for its workers, will prevent this from

happening again.

Pressuring companies in which they own shares to strip assets by selling off the real estate that houses their
operations is another hedge fund tactic. In 2014, Starboard Value — a shareholder in restaurant company
Darden, the parent of Olive Garden and many other restaurant chains — noted that Darden owned both the
land and buildings on nearly 600 of the restaurants and the buildings of another 670. Starboard estimated the
value of Darden’s real estate at $2.5 to §3 billion, and argued that a sale-leaseback of the properties “could
create approsimately $1 billion in shareholder value.”” Unable to persuade Darden’s management and board
to sell off the real estate, Starboard made good on its threat to replace the Darden board with its own slate of
board directors. Soon after, the new board forced Darden to monetize the value of its restaurants” real estate®
to the benefit of shareholders. This exercise in financial engineering enabled the hedge fund to make money,
but financial engineering doesn’t create value.

The case of DuPont - once a giant chemical and agricultural company is a cautionary tale of how hedge fund
activism to raise share price can undermine Americe’s scientific prowess. In 2013, Nelson Peltz’s $11 billion

hedge fund firm Trian Fund Management took a $1.3 billion stake™ in DuPont, bringing its share of the
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company to 2.2 percent. By early 2015, Trian was ready to push DuPont to split into two
companies™ — an agriculture and nutrition products company and a materials company — and
to dismantle its research and innovation center and end programs that allowed the company’s
1,000 scientists and engineers to wotk together. Trian’s push for change at DuPont came despite a
doubling of the company’s share price under CEO Ellen Kullman. Trian lost its bid for seats on DuPont’s
board, but in the months that followed, it looked as if Trian might have won anyway.” Kullman soon retired

and her successor made it clear he was open to Trian’s ideas.

In December 2015, DuPont announced it would be merging with the Dow Chemical company™ and would
later be broken up into an agricultural company, a specialty products company, and a material sciences
company. DuPont would be laying off 1,700 workers, including nearly half the scientists at the Experimental
Station, its famous research center —a bad omen for future innovation. The merger closed in August of 2017,
the spinoff of new Dow (material sciences) occurred in April 2019 and of Corteva (agriculture) in June of that
vear. Trian wasn’t sticking around to see how things worked out. It began reducing its stake™ in the fourth
quarter of 2015, and by December 31, 2017 it had disposed of the last of its shares. Farly results of the
merger and split were not good. In May 2019, the combined shates of Dupont/Corteva and new Dow wete
worth significantly less than the $150 billion the company was worth™ when the merger and splits were first

announced.

A number of initiatives in addition to the SWLA could help rein in the excesses of hedge fund firms. Most
importantwould be rolling back section 209 of the National Securities Market Improvement Act that removed
any limits on the number of investors a hedge fund could have and still be exempt from strict rules that reduce
risky, speculative financial activities. This would return hedge funds to their original purpose — managing the
money of the wealthiest U.S. families. It would end the activist funds’ ability to extract wealth out of Fortune

500 companies and destroy jobs, and to make billions of dollars for hedge fund firm partners without creating

Bhttps://w
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value. The Reward Work Act would make stock buybacks and manipulation of share prices illegal again, as
they were prior to 1982, The common-sense provisions of the Brokaw Act — named for a small Wisconsin
town that went bankrupt after Starboard Value bought a paper company and then closed the paper mill in
Brokaw —would end financial abuses by activist hedge funds. The Brokaw Act" was first introduced in March
2016 by Senator Tammy Baldwin and reintroduced in 2017. Tt would reduce opportunities for investors in
public companies to evade rules that govern disclosure requirements when hedge funds and other investors
buy a 5 percent stake in a company’s stock. The bill would also require that hedge funds that use derivatives

to amass 2 larger stake in a company will have to include these derivatives in their disclosures.
Conclusion

In ways large and small, Main Street is being pillaged by Wall Street’s largest private investment firms. Factories
and stores have closed as wealth has been extracted from companies, hollowing them out and leaving them
bereft of the resources they need to invest in technology and worker skills. Money has been funneled to
millionaire and billionaire partners in these firms even when their firms do not create value and, indeed, may
destroy it. Good jobs have been lost and inequality has worsened. Private investment firms take advantage of
loopholes in laws and regulations that are not available to other financial actors to engage in the types of self-
serving behavior documented here. It’'s time to close these loopholes and bring private equity and hedge funds
under the same regulatory umbrella that limits risky behavior by other financial institutions. Passage of the
Stop Wall Street Looting Act would go a very long way toward accomplishing this air. Rolling back the
National Securities Markets Improvement Act is another important step that needs to be taken. Legislation
to halt particular financial abuses — hitting vulnerable patients with surprise medical bills, manipulating stock
prices via share buybacks, or organizing ‘wolf packs’ to skirt reporting requirements while accumulating shares
in publicly-traded companies - will also be necessary. Such legislation will reduce opportunities for financial
abuse and assure that capital is deployed in support of economic development and rising living standards for

working families.

Hhttps:/ /www.congress.gov/bill/ 11 3th-congress /senate-bill/ 1744/ text
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APPENDIX A: Toys ‘R Us Financial Data
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Fees Bain Capital, KKR, Vornado collected from Toys "R" Us (S millions)

Fiscal Advisory fee Expenses Transaction fee Interest on Total Vornado lease
Year debt agreements
2005 $4 $81 $85
2006 519 $9 $28
2007 $17 $26 $43
2008 $17 $1 $25 $43
2009 $15 $1 $7 $18 $41 87
2010 419 $1 $29 $15 $64 $9
2011 $20 $1 $4 $14 $39 $9
2012 $21 $1 $7 $8 $37 $10
2013 522 S1 515 $10 $48 58
2014 $17 §1 $32 $10 $60 58
2015 56 $1 $7 $14 $8
2018 6 S1 $7 $8
2017 $2 $0 $2 36
$185 $8 $128 $143 $464 $73
Struck through transaction fees were accrued but later waived

Source: SEC Form 10-K, links for each year in Table.

Toys R Us Interest expense

Year 2007 |2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017
Interest 503 | 419 | 403 | 440 |514 |432 |464 |[517 | 447 | 426 | 455
expenses

(Us$

millions)

Source: SEC Form 10-K; See for example, p. 25 of
https:/ fwww.sec.gov/ Archives/edgar/data/ 1005414/000100541417000011 /au201610k. htm
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“America for Sale? An Examination of the Practices of Private Funds”

Giovanna De La Rosa
United for Respect Leader

November 19, 2019

Thank you Chairwoman Waters for inviting me to speak today. I'm honored to be here. My
name is Giovanna de La Rosa and I’'m from Chula Vista, CA. I am a daughter, a single mother of
a 15-year-old son with autism, and a former Toys 'R' Us employee for 20 years before private
equity firms drove it to bankruptcy. I'm here today as a leader with United for Respect to speak
on behalf of the 1.3 million' workers who have lost their jobs to private equity. United for
Respect is a multiracial movement of retail workers advancing a vision of an economy where
corporate and financial players respect our work and recognize our humanity. I joined this
movement to fight for Wall Street accountability after losing my job at Toys ‘R’ Us.

I started working at a Toys ‘R’ Us store in Chula Vista, my hometown in the San Diego
metropolitan area, on July 28, 1998. T was 18 years old. What started as a summer job became a
20-year career. I put myself through college working at Toys ‘R’ Us. I met my then husband at
Toys ‘R’ Us, and my son is a true Toys ‘R’ Us kid. My coworkers became my second family
over the years. I worked my way up through the ranks, starting as a part-time hourly associate,
then as a supervisor and eventually became an assistant store manager. I helped to set up and
open our Babies ‘R’ Us. Toys ‘R* Us wasn’t just a job for me. I grew up in that store. It was a
huge part of my life.

If you’d only been to a Toys ‘R’ Us store in the company’s final few years, you might have a
hard time understanding this. But Toys ‘R’ Us was different back then. Even though it was
already a household brand and had locations nation-wide, it still felt like a family-run toys store.
I loved working at Toys ‘R’ Us, especially around this time of the year. I loved bringing joy to
families and to children. We knew our customers and their kids because they were regulars. 1
watched so many of the local kids grow up over the years while shopping in our store. Toys 'R’
Us was a special place for all of us. I was proud to work for a company that cared about its
employees and treated us like family.

In 2005 Toys ‘R” Us was acquired by 2 private equity firms, KKR and Bain Capital, and a real
estate investment trust, Vornado, in a $6.6 billion leveraged buyout. Like most people, I didn’t
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know what private equity or leveraged buyout were back then. I thought these new wealthy Wall
Street owners were coming in to make our companies and operations work better. But they were
actually making things worse.

After the buyout, our old company culture was thrown out the window. They got rid of things
like holiday pay, staff Christmas parties, and birthday gifts that made it special working at Toys
‘R’ Us. They immediately cut staff, and kept cutting over time. Full-time positions started
getting eliminated, and then health benefits for part-time employees were taken away. But we
had to keep it together as a team with limited resources. One of our managers resorted to paying
people under the table in cash because these private equity firms made it impossible to run the
stores with enough people. We were told to get more done with less hours and half the staff it
took to meet our goals. Many of our part-time employees were parents trying to make ends meet,
and I would get in trouble because I was letting them work more hours than we were supposed
to.

And then everything fell apart. My life changed last spring when news hit that Toys 'R' Us stores
would shut down nationwide and lay off over 30,000 of us without a dime of severance pay,
despite our years of dedication to the company.? T was completely devastated when I heard about
our store closing. [ was on a conference call with the CEO Dave Brandon who said we have our
jobs for just 60 more days. And then I had to walk on the store floor and tell my coworkers who
had been there for 35 years they were losing their jobs.

1 started having breakdowns and panic attacks at home and work, and I’d have to find a corner to
pull it together for my team and for my son. It was hard to imagine how I was going to make rent
or afford healthcare for us.

1 closed down my Toys ‘R’ Us store, and I lost the only job I've ever had for 20 years. I went
from someone who worked 6 days a week to not having anything to do. Shortly after my store
closed, my son came down with bronchitis, and after a trip to urgent care and four prescriptions
later, I spent all of my rent money that month. I would stay up all night thinking about my bills. I
was depressed and couldn’t leave my couch. I would sometimes drive by our empty store, sit in
the parking lot and cry. I wasn’t able to be there for my son and it caused him so much anguish
and distress. How could I tell my special needs child that someone on Wall Street made a series
of decisions that turned our lives upside down?

I couldn't find a job despite having 20 years of experience in retail and having been an assistant
store manager. [ only found a seasonal job last month after a year and a half of looking.

1 now know what a leveraged buyout is. KKR, Bain Capital, and Vornado bought out Toys ‘R’
Us for the price tag of $6.6 billion, but used $5 billion of debt to finance the deal, and Toys ‘R’

2 hitps://money cnn.com/2018/03/14/news/compani
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Us alone was liable to pay it all back. Every year, Toys ‘R’ Us paid hundreds of millions of
dollars to service the debt, then doled out more to pay the private equity owners management
fees and interests.

Toys ‘R’ Us had a decades-long severance policy: a week of pay for every year of service to the
company. But when our company liquidated, the employees were left with nothing. We
sacrificed so much for the company. We gave up holidays, Thanksgiving meals with our
families, school plays, and our kids’ birthdays, to work in the stores. We worked through illness
and injuries to achieve higher and higher company goals. I lost 2 pregnancies due to overwork
and stress. I have a torn rotator cuff and 2 herniated discs in my neck from an injury on the job.
My coworkers and I were left with nothing while the executives and private equity owners
walked away with millions. I remember hearing later that Toys ‘R’ Us paid $470 million in fees
to private equity owners over the years. That would be enough to pay over $14,000 in severance
to each employee who lost their job

Unfortunately my story is just one of 33,000 that had their livelihoods taken away when Toys
‘R’ Us liquidated. Tt’s not right that working moms like me work so hard and count every dollar
to take care of our families while these private equity firms get to walk away with all of our
money.

So this is why [ got involved in the fight to hold private equity accountable. I joined United for
Respect, and thousands of other Toys R' Us workers, to demand justice and severance pay. We
told our stories everywhere, from Congress to pension fund meetings to the press. It’s painful to
relive our struggles over and over again. But we did it because no one pays attention to the little
people unless we make some noise.

And because of our organizing work, KKR and Bain finally started talking to us and setup a
historic $20 million fund for Toys ‘R’ Us employees impacted by the liquidation. The money
helped a little, but it wasn’t enough and it didn’t help us get back the financial security we had
when we were working. Many, including myself, continue to struggle to get back on our feet to
this day. There are women like Debbie Mizen in Youngstown, OH and Madelyn Garcia in
Miami Beach, FL, who struggled to find sustainable employment after giving more than 30 years
of their lives to Toys ‘R’ Us and taking care of the employees in their stores. Ann Marie Reinhart
Smith in Durham, NC and Maryjane Williams in Waco, TX who started their Toys ‘R’ Us
careers decades ago on Long Island as mothers with young children, were left with medical debt
because they lost health insurance for themselves and their spouses. I met other mothers who
worked hard to raise their families on their own like me: Brandy Mendoza in Fontana and Sad’e
Davis in Van Nuys, CA; Madilyn Muniz and other incredible women in her Bronx, NY store;
and Michelle Perez in Vancouver, WA who struggles to pay for insulin for her 3-year-old son.
There were thousands of young people working at Toys ‘R’ Us like Tyler Dziendziel in

3 hups/fourfinancialsecurity ore/wp-content/uploads/2018/03/Tovs-R-Us-2-pager AFR-letterhead-1.pdf
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Southgate and Teria Berry-Moore in Ypsilanti, M1, who lost a steady source of income and have
to juggle multiple jobs to support themselves®.

Toys 'R’ Us is making a comeback and the new owners reached out to ask us tobe apartof a
“mirror board.” This “mirror board” is made up of 3 former Toys 'R' Us employees, including
me, to help guide the new company. I'm excited about this partnership and for the chance to
bring Toys 'R' Us back into the lives of kids and families.

Over the past year and a half, I've learned that Toys 'R' Us workers aren’t the only ones who
went through this buyout hell. People working in other retailers are also going through the
nightmare of seeing private equity firms or hedge funds put their stores out of business. 1 met
employees from Gymboree, Sears, Payless, and ShopKo and they all had the same story as me.
And they knew the names of the Wall Street firms that made them lose their jobs: ESL
Investments, Alden Global Capital, Sun Capital and many more.

We are part of the 1.3 million people whose jobs were destroyed by private equity and hedge
funds. Since 2012, 10 of the 14 largest retail bankruptcies were companies owned or controlled
by private equity or hedge funds®. Retail job loss is growing, and 9,100 stores are closing in
2019° almost doubling 2018’s count. Behind every job loss number is someone with kids,
parents, grandparents, who also lost their financial security.

1 read recently that the private equity industry claims to support millions of jobs. I want to share
my experience with you today so that you can hear it direct from us: Buying up our companies
with debt is not “supporting” our employment. “Increasing productivity” is a euphemism for
eliminating positions and benefits and making us do more with less. Toys ‘R’ Us was steadily
generating $11 billion in sales every year, and might not have been in bankruptcy if it wasn’t for
the $5 billion debt and other exploitative maneuvers that sucked value and assets out of our
company’. I might still be working at my store if Toys ‘R’ Us spent $400 million every year on
improving our e-commerce infrastructure rather than paying down interest on the debt. When
private equity and hedge funds take control over our retail companies, they are not concerned
with the long-term health and sustainability of the businesses. Their goal is to maximize short-
term profits, and this has worked very well for themselves. But their riches come at the expense
of long-term financial security of working families like mine. Our local communities are the
ones that have to bear the burden of dealing with the aftermath of empty malls and shopping
centers.

4 See Appendix I for more stories of the men and women that lost their jobs

5 hitps://united4respect. ore/pirateequity/

5 hitps://www busingssinsider com/stores-closing-in-2019-1ist-2019-3

7 nitps://www theatlantic cony magazine/archive/2018/07 ovs-r-us-bankruptey-private-equity/56 1 758/
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We need real, deep change like the Stop Wall Street Looting Act. The last time I'was in D.C.
was to help introduce the bill with our amazing partners at American for Financial Reform,
Center for Popular Democracy and in Congress. I believe that this bill can protect jobs by
regulating private equity so they can’t make money by putting people out of work. And now our
fight has caught the public’s attention because more and more people, from retail workers to
nurses to grocery store workers are speaking out.

I almost couldn't make it today, due to my mother's serious medical procedure - she had a
mastectomy. But as soon as I realized that she was taken care of and safe by the doctors, she
made sure that I came here, because I'm here not for myself but for her and for all the other Toys
'R' Us, Sears, Kmart, Shopko, Payless and Gymboree family members out there. I want you all to
really hear your constituents- those of us who have lost our jobs due to private equity, and the
toll it takes on us financially and emotionally. The economy isn’t thriving when so many of us
are losing our jobs and forced into early retirement or underemployment. You all have a chance
to pass this bill and put stronger laws in place that protect millions of working people like me.
We’re counting on you to do the right thing and we’re waiting to see which side you’re on-
working people or Wall Street billionaires.

Thank you.
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APPENDIX I

Jenny Allen (Tacoma, WA)

Originally from Queens, NY, Jenny Allen served in the military for six years, and her family
eventually settled in Tacoma. After separating from her husband, Jenny has been raising her two
daughters while working at Payless as a store manager. She often worked opening and closing
shifts, and would go home after her children had already gone to sleep. After her Payless store
closed, Jenny was unemployed for several months before finding employment at a warehouse,
but she’s taking home less than what she made before and lives paycheck to paycheck.

Teria Berry-Moore (Ypsilanti, MI)

Teria Berry-Moore was supporting herself through college while working in retail, first at
JCPenney then at Toys ‘R’ Us. She was not able to afford her tuition and had to put a pause on
finishing her degree, and had worked at Toys ‘R’ Us for 2 years before her store closed down
last year. She has since been juggling 2 or 3 jobs to make ends meet, and works through illnesses
because she doesn’t have health insurance and can’t get a doctor’s note. Teria can’t afford the
cost of getting a driver’s license, and she walks by her old Toys ‘R’ Us store everyday from
work.

Sheila Brewer (Rockford, IL)

Sheila Brewer remembers when she used to get her birthday and holidays off at the local Kmart
where she worked, before ESL Investments took over control of the company. Then raises were
frozen in 2005 and benetits changed, and it was never the same. Sheila worked for 17 years at
Kmart, and as a full-time employee was supposed to receive 8-weeks of severance after she
helped close down the company. Her severance payment stopped when Sears filed for Chapter
11 bankruptey protection in the following month. Sheila never received the rest of her severance.

Rebecca Cady (Louisville, KY)

Rebecca Cady loved working at Payless for most of the 21 years at the company. She worked her
way up from a part time associate to multi-store leader until her last store closed in May 2019.
She was devastated and felt like she lost her family members, after spending more than half her
life with the company. In the end Rebecca only got 4 days worth of severance, even though she
had been promised 12 weeks.

Sad’e Davis (Van Nuys, CA)

Sad’e Davis had worked at Toys ‘R’ Us for 4 years when her store closed down. She was already
juggling multiple jobs to supper her daughters, her mother and grandmother, and her Toys ‘R’

Us job provided not only a steady income but also the opportunity to work at night so she can go

to other jobs during the day. Sad’e found a second family in her Toys ‘R’ Us coworkers, many of
whom worked at the same store for 20 years.
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Tyler Dziendziel (Southgate, M1)

Tyler Dziendziel has been supporting himself ever since graduating from high school. He was
working at Babies ‘R’ Us for 3 years when his store closed down, and saw many of his former
coworkers struggle financially after giving decades to the company. As a part-time employee,
Tyler had been piecing together an income from three jobs to cover his basic living expenses,
and losing his job at Toys ‘R’ Us was a big blow to his income.

Madelyn Garcia (Boynton Beach, FL)

Madelyn Garcia is from Boynton Beach and worked at Toys R Us for 30 years until her store
closed in June 2018. Madelyn started as a part-time associate and raised her daughters on her
own while working long hours and during holidays at her store. She worked her way through the
ranks and became a store manager, and helped to open 3 stores in Florida. Madelyn lost her
mother and her job in the same week, and struggled through months-long unemployment. She is
now working as a store manager at Dollar Tree, but the understaffing at her store causes her to
work long hours and suffer from injuries at work.

Shania Hoadley (Sidney, MT)

There were 2 Shopko stores in Sidney, MT, and Shania Hoadley had been working as a cashier
at one of them for 3 years when Shopko announced it was closing all stores. It has been an
emotional and stressful period since Shania lost her job, and she is dipping into the little savings
she put aside to cover her bills. Jobs are hard to come by in her small town of 6,000 residents.
The closest major retail store, a Walmart, is a 40-minute drive away.

Lori Hoskins (Butte, MT)

Lori Hoskins was Softline Lead at her Kmart for 3 years, and she loved her job. When Lori’s
store closed in April 2018, Lori found out that many of her coworkers who had worked at the
store for over 20 years did not receive any severance because they were part-time employees.
Lori struggled to find a job for over a year, and found it incredibly hard to support her family on
her and her husband’s unemployment.

Alisha Hudson (Lexington, KY)

Alisha Hudson had been working at Babies ‘R’ Us for almost 3 years. While pregnant with her
son, Alisha worked 12-hour shifts at an Amazon warehouse, and while shopping at Babies ‘R’
Us she jumped at the opportunity to apply for a job with the store. Alisha was pregnant with her
second child when she found out her store was closing, and she lost her part-time job that was
helping her family stay afloat on top of her husband’s income. She has not been able to find
steady jobs since her store closed.

Terry Leiker (Chesapeake, VA)
Terry Leiker worked at Kmart for almost 18 years and when she lost her job in 2018, she also
lost her health insurance, pension, 401K, and her financial stability. For several months before
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her store closed, she had noticed changes at her store: products weren’t coming in, vendors
weren’t getting paid, and her store wasn’t able to fulfill orders. Shelves were so empty customers
thought they were closing, but Terry and her co-workers were told by the company they were
just downsizing. Terry’s last day was October 13, 2018, just one day before Sears filed for
bankruptcy protection. Terry has seen the financial and emotional toll of going through a retail
bankruptcy herself and for her coworkers, many of whom had even longer tenure in her store
than her.

Elizabeth Marin (Silverdale, WA)

Elizabeth Marin is originally from Anchorage, AK where she began her career at Toys ‘R’ Us in
2013 as an overnight stocker, and she was able to stay with the company as her family moved.
When Toys ‘R’ Us announced it was liquidating all stores, Elizabeth was working as the full-
time front-end HR supervisor supporting her 3 children while her husband was finishing his
degree. After her store closed, Elizabeth’s family fell behind on bills, and barely pieced together
enough money to cover rent when they were 3 days away from being evicted.

Trina McInerney (Dubuque, IA)

Trina Mclnerney started working at Shopko in 2007 until the Midwestern retailer liquidated all
stores in June 2019. Trina was earning $8 an hour in 2007, and by the time she was helping to
close her store in June, her hourly wage was $9.87 - $1.87 in raises over 11 years. She
nonetheless built deep connections with her coworkers over the years, who were all devastated
by the company’s liquidation. After her store closed, Trina struggled through months of
unemployment, and she would not have been able to afford rent if it weren’t for her boyfriend.

Rona McLaughlin (Chicago, IL)

Rona McLaughlin started as a part-time associate with Payless in the South Pacific 21 years ago
and worked her way up to store manager after moving to the U.S., working in Florida and finally
in Iilinois. As a multi-store manager, Rona found out her store wes closing from news on TV,
and it was devastating. Payless and her coworkers were a huge part of her life; Rona had her
baby showers in the break room of a Payless store. Since losing her job in June Rona is on
unemployment for the first time in her life. Her 17-year-old son started working to help her and
her husband. Rona does not know how she is going to pay for her son’s college tuition next year.

Brandy Mendoza (Fontana, CA)

Brandy Mendoza is a former Assistant Store Manager at Toys ‘R’ Us, a job that allowed her to
raise 5 children and support her mother on her own. Brandy had finally bought a house on her
salary a year before Toys ‘R’ Us announced it was liquidating all stores. In the 15 years she
spent with the company, Brandy missed holidays and birthdays with her children. After losing
her job, she would skip meals to make sure her children could eat, while digging into her savings
to pay her bills and mortgage.
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Bruce Miller (Toms River, NJ)

Bruce Miller was a mechanic at the Sears Auto Center in Toms River, NJ for 36 years until his
store closed in April 2018. Bruce started as a custodian, and eventually worked to become
Automotive Technician Level 3. Bruce recalls servicing 100 cars per day at the height of Sears’
days, and he was able to buy a house in 1996. Bruce’s commission pay declined after ESL
Investments took over control of Sears, and he fell behind his mortgage. After his Sears closed
and his 8-week severance ran out, Bruce lost his health insurance and his house, He has not been
able to find a full-time job since then.

Debbie Mizen (Youngstown, OH)

Debbie Mizen was an assistant manager at Toys R Us and worked for the company for 31 years.
When Debbie lost her job last year, she and her husband faced financial insecurity as her
husband's pension wasn't enough to support both of them. Fixing up their car put them in
thousands of dollars in debt. In Youngstown, she's found the job opportunities limited, very
physically demanding, and lower paid than what she earned at Toys R Us. She eventually found
employment grocery store doing curbside express, a labor-intensive job that was challenging at
her age.

Madilyn Muniz (Brenx, NY)

Madilyn Muniz has worked in retail her whole life, 20 years of which were at Toys ‘R’ Us as she
raised her two children. Four years ago Madilyn moved her aging parents from Puerto Rico to
live with her in the Bronx in order to care for them, and she found comfort in her tight-knit Toys
‘R’ Us coworkers, most of whom were decades-long employees like Madilyn and working to
support their children and their families. After Madilyn lost her job, she struggled to support
herself and her mother, who has Alzheimer’s, on unemployment.

Mary Osman (Youngstown, OH)

Mary Osman worked as a cashier at her Toys ‘R’ Us store in Boardman, OH for 24 years. Mary
missed 18 Thanksgiving dinners with her family and was looking forward to retiring in 3 years
and spending time with her grandchildren, until her job was taken away last June. Her husband
has put his retirement plans on hold, and Mary is concerned about their future as she has not
been able to find a job at the age of 63.

Ondrea Patrick (Rockford, IL)

Ondrea Patrick is a single mother of 5 under the age of 11. She spent almost 9 years at Kmart,
but because of her availability as a mother, she was only able to get part-time hours. Ondrea has
seen the local economy crash around her. There have been several retail store closures in her
town, so not only did she lose her job, but there is so much less opportunity for her to get another
job to support her family. After her Kmart closed last September and losing her tight-knit work
family, Ondrea nearly lost her house. It took her nearly a year to finally find new employment.
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Michelle Perez (Vancouver, WA)

Michelle Perez crossed the stateline everyday to work at her Toys ‘R’ Us store in Janzten Beach,
OR. She had worked at Toys ‘R’ Us for 4 years as a full-time supervisor, had health insurance
for her and her two kids, and had just signed the lease on her first apartment. Her 3-year-old son
was diagnosed with Type-1 diabetes on the day she found out her store was closing. As a single
mother, Michelle has been thrown into a financial crisis after she lost her job, unable to find full-
time, permanent employment for nearly a year and a half and struggling to pay for her son’s
medical bills and medication on top of her rent.

Jorge Saenz (Chicago, 1L)

Jorge Saenz was a loyal and hardworking employee at Payless Shoe Source for 27 years. Jorge
started his career as a part time associate and worked his way up to become a multi-store
manager. Some of the hardest days of his life were when Jorge had to inform the employees in
his stores, many of whom he considered family, that they were losing their jobs. Jorge is the head
of household and supports his wife and two of his three daughters, and since losing his job in
June this year, Jorge has been relying on credit cards to make ends meet. Still unemployed, Jorge
has been able to secure health insurance for his daughters, but he and his wife still have not been
able to get affordable healthcare coverage.

Ann Marie Reinhart Smith (Durham, NC)

In 1989 Ann Marie Reinhart Smith was a new mother buying diapers at Toys ‘R’ Us in
Commack, NY when she applied for a seasonal position, and she never left. When her store in
Durham, NC liquidated last March, Ann Marie found herself unemployed at the age of 59,
without health insurance and competing for jobs with people half her age. In the 20 months after
her store closed, Ann Marie has not been able to find a full-time position with healthcare, and
works two part-time jobs while helping to care for her grandchildren. Ann Marie was able to be
there for her young sons while working at Toys ‘R’ Us as a young mother, a luxury her daughter-
in-law who also works in retail, does not have today.

Jacob Soha (Saratoga Springs, UT)

Jacob Soha is the sole provider for his wife and kids. Jake has worked in retail for 17 years and
worked for Shopko for 4 years in loss prevention. After getting laid off from Shopko in June,
Jake and his family lost the health insurance they had received from Shopko, which has been
very difficult for his wife and children.

Victor Urquidez (San Diego, CA)

Victor Urquidez is an Assistant Manager at his Sears Auto Center, where he started part-time 8
years ago. In 2 months, he will be losing his job as his store is closing. Victor has been the sole
provider for his wife and 2 kids on his income, but they lost their house after his commission pay
was cut in 2017, resulting in nearly $1,000 less he took home every month. Victor and his family
were homeless for 3 months, sleeping in their families’ living rooms or in their car. They have
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since found an apartment, but Victor and his wife, who started working, struggle to pay rent and
cover their bills every month.

Brenda Urrutia (El Centro, CA)

Brenda Urrutia has decades of experience in the retail industry. Brenda worked at Sears for 21
years, during which time she raised two children as a single mother and bought a house on her
own. She loved her job as a commission salesperson until her store closed abruptly in January of
2019. She and her coworkers received just 4 weeks of severance for decades of service. Brenda
has been left with a pension that is not nearly enough to survive on, and is struggling to find
employment at her age.

Kristi Van Beckum (Madison, WI)

Kristi Van Beckum was an apparel manager at Shopko for 14 years and took pride in working
for a Wisconsin-based company with a family-oriented culture. Many of her coworkers had been
with the company for decades, and they were all blindsighted when the company filed for
bankruptcy protection in January. Despite her tenure, Kristi was promised only 4 weeks of
severance, and she found out on her last day of work that she would not be getting it at all.

Maryjane Williams (Waco, TX)

Maryjane Williams was an assistant manager at Toys ‘R’ Us in Waco TX when her store closed.
Maryjane started working for Toys ‘R’ Us in Commack, NY as a part-time seasonal employee,
and after the 2005 leveraged buyout her full-time position was slashed and she was demoted
back to part-time. But Maryjane continued to work with the company and rose through the ranks,
while raising her five daughters with her husband. The day she lost her job at Toys ‘R’ Us, her
husband was in an accident that put him in the ICU with head and neck trauma. Maryjane was
able to find a job at Party City after taking care of her husband for several months, but still works
at night in a cleaning business to supplement her income.

Sarah Woodhams (Harleysville, PA)

Sarah Woodhams started at Toys ‘R’ Us in 2011 as an overnight seasonal hire, and eventually
became a Baby registry supervisor at her Babies ‘R’ Us. In 2018, Sarah was rushed to the
hospital, and delivered her son who was stillborn. She was at home recovering when she found
out on Facebook that her company was liquidating all stores. Facing unemployment and medical
bills, she and her husband had to put their dream of buying their own house on hold. Sarah
struggled for nearly a year to find employment.
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Good morning, Chairwoman Waters, Ranking Member McHenry and other
distinguished members of the House Financial Services Committee. Thank you for
the opportunity to testify today.

My name is Drew Maloney. I lead the American Investment Council. We are
proud to represent private equity firms, of all sizes. Our industry creates jobs,
powers the economy and strengthens the retirements of millions of Americans.

Our industry provides businesses with the capital and expertise to grow. The term
“private equity” is very broad, so before I go any further, I wanted to take a minute
to talk about the three main forms of private equity: Venture capital, growth capital
and buyouts. Each describe investments at a different phase of the business
lifecycle.

e Venture capital represents those early investments in startups that need
capital to exist. For example, private equity made early investments in Uber,
Spotify and Peloton, long before those companies became household names.

¢ Growth capital is when private equity invests to expand an existing
company. Growth capital represents the largest part of the investment chain.
A great example is Tate’s cookies, founded in New York by Kathleen King
when she was 21. She partnered with private equity to grow the business,
and now Tate’s cookies are in grocery stores across America.

¢ Finally, buyeuts are private equity investments in well-established
companies that may be distressed or underperforming. Private equity helped
Hilton Hotels almost double in size during its 11-year investment in the
company. Hilton was recently recognized as the best company to work for in
the U.S.

The ultimate objective of each of these investments is to build a better business.
Private equity provides patient, long-term capital that allows management to think
beyond quarterly earnings and short-term fluctuations in the stock price. Private
equity also provides more than just capital. Firms bring operational expertise to
each investment and often work closely with the management of each company to
define strategy and map out long-term growth objectives.

The biggest investors in our industry are pension funds and university
endowments. Successful private equity investments strengthen the retirements of
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public- and private-sector workers, including teachers, firefighters and police
officers.

In total, the private equity sector in the U.S. gmploved 8.8 million people and paid
$600 billion in wages and other benefits in 2018. That total included more than 1.1
million jobs in California. Roughly a third of those private equity jobs were in
either manufacturing, construction, transportation or warehousing.

Private equity invested $6835 billion in more than 4,700 businesses across the U.S.
in 2018. Most of those deals involved small- or mid-sized companies. Businesses
of every size, in every congressional district, depend on private equity capital and
expertise to grow.

In 2014, private equity invested in Inland Coatings, a small industrial coating
manufacturer in Adel, lowa. The investment helped the company grow to an
industry leader and provide healthcare and retirement benefits to its employees.

Ninetv-one percent of public pension funds have invested some portion of their
capital in private equity, and in 2018, we generated the strongest return of any
asset class over the last 10 years.

The Los Angeles County Employees’ Retirement Association had one of the
highest average annual returns in the country. Earlier this year, the Chief
Investment Officer of CALPERSs, the country’s largest pension fund, said, “We
need private equity, we need more of it, and we need it now.”

These strong returns have become increasingly critical for pension funds at a time
when many do not have enough money to meet their existing obligations. Private
equity is proud to help close that shortfall.

Thank you again for giving me the privilege of appearing before the committee. 1
am grateful for the opportunity and look forward to answering your questions.
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Protecting public pension plan assets requires open and transparent relationships
between all fiduciaries responsible for managing and investing these assets. Provisions
of HR 3848 the Stop Wall Street Looting Act (SWLA) are designed to promote full
disclosure of fees and returns from private equity funds to all intents and purposes to
control and reduce the costs of investing for private equity fund investors, including
pension funds. While percentage fees are relatively small, the billions of dollars
transferred from pension fund assets to the financial services industry every year has a
consequential impact on the long term heaith of pension funds and the benefits plan
participants expect to receive. Strategies to reduce the cost of investing, especially in
high cost asset classes such as private equily is a top priority for trustees, pension plan
administrators and investment managers.

{ was appointed a public pension fund trustee ten years ago. Over time and after doing
my own research and analysis, | have come to believe the interests of the financial
services industry and the interests of our public pension plans are not properly aligned. |
am especially apprehensive about the asset based management fee construct and its
lack of correlation with the services provided and the level of performance achieved in
asset management. Given the significant amounts of money at stake, better industrywide
information from private equity firms on fees, expenses and returns is needed fo ensure
the proper alignment of interests is realized.

The Fees as a Percent of Assets Management Construct

According to passive investing guru Charles D. Ellis, in a 2012 Financial Analysis Joumnal
editorial, during the post WWII era most major banks managed pension fund assels as a
customer accommodation for little, % percent of assets under management, or no money
at all. In a highly regulated financial system with fixed rate brokerage commissions, the
banks exchanged commissions from brokers for agreed upon cash balances from
pension funds. The brokers got “reciprocal” commission business, the banks got “free”
balances thev could lend at prevailing rates and pension funds got rebated back
commiissions and fees. Then in the late 1960’s someone at Morgan Bank recognized
that charging a very small asset based fee with no rebate could become a growing profit
center, much like current bank overdraft charges. Thus began a steady 50 year rise in
investment management fees accruing to the financial services industry. In 1874, there
was $218 billion in public and private pension plans. Today, we have $7.7 trillion and an
industry with a mature business model built around a fee construct that was never
explicitly correlated to services or performance. Mr. Ellis opined in the same 2012
editorial, that even as fees calculated as a percent of assets are relatively small, investors
already own the assets that are the basis of the fee calculations, thus investment manager
fees should really be based solely on incremental returns above the market index. Stated
more accurately, investment manager fees as currently calculated are remarkable high.
in addition to these high management fees, invisible costs such as trading and transaction
costs; legal fees, custodial, administration costs and regulatory expenses all combine to
shave significant sums off the top of pension fund assets. Activists and academics in the

1
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UK and the US have done extensive research and analysis on these costs and it would
be fair to say that the invisible costs rival investment management costs in impact on
pension fund assets.

The Macro View

As a trustee, | have taken a macro look at fees from a public plan perspective. According
to the Investment Company Institute, at the end of the Q2 2019, state and local
government pension plans held $4.5 trillion in assets. Historically there’s been a lack of
full disclosure of the actual fees and expenses charged by investment managers across
all asset classes and especially the high cost asset classes such as private equity.
Typically, pension funds only report fees and expenses paid and recorded in their general
ledgers based on an invoice. Consequently, and particularly in private equity and other
allernative asset classes, fees and expenses that are netted out of distributions are not
accounted for nor is “carried interest” received by investment firm partners recorded in
general ledgers. Private equily firms characterize carried interest as profit sharing. These
firms typically invest 2% or less of their own cash into the funding vehicles they manage
but reap 20% of the profits while the other 80% is shared amongst the limited partners of
the investment fund they manage. My analysis includes carried interest as a performance
fee because firms get a material return from a non-material investment. These and other
factors make it difficult to estimate what the true overall pension fund portfolio fees and
expenses are. However, based on published data from financial reports and detailed
independent analysis done by researchers and some local government pension funds, a
conservative assumption would be that at least 1% of pension fund assels are being
transferred to the financial services industry every vear. Although 1% is a small
percentage, $45 billion (1% of the $4.5 trillion in assets) is no small sum of money coming
from public pension plans. Over the past 30 years at 1% of assets under management,
approximately $781 billion in nominal doilars has transferred from state and local
government pension plans to the financial services industry in fees and expenses.

What This Means for Plan Participants and Sponsors .

Consider the impact of just $1 million dollars in savings from the cost of investing. in 2018
at the Los Angeles County Employees Retirement Association, the 3,787 general
members who retired received an average annual pension benefit of $45,448. $1 million
in savings invested at 6.25% would fund two average LA county reliree pensions for 20
years, including an annual 2.5% COLA.

Over the long term, reducing the costs of investment also increases net investment
returns thus contributing fo closing the gap between low return expectations and the
required actuarial return objectives of our funds while marginally reducing overall portfolio
investment risk. Further, the long term impact on fotal fund assets of reduced investment
costs increases fund balances thus decreasing the unfunded actuarial accrued pension
liabilities (UAAL) and the annual cost of fully amortizing these liabilities.
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Recently, | reviewed a local government pension plan with $33.9 billion in assets and a
UAAL of $7.1 billion. This government's annual budget to amortize that liability was $658
million. These annual amortization costs are funded with general funds which also pay
for local government services such as safety, sanitation and sireet maintenance. Working
with an outside consultant, we estimated and sensitivity tested the impact of their costs
of investment management at 6 bps (10%) less than currently reported. The results were
that over a 10 year period, this government could potentially increase total fund assets
by $413 to $497 million, reduce unfunded liabilities by $253 to $300 million and reduce
annual amortization costs by $20 fo $25 million. Implementing investment manager cost
savings strategies would require deliberate and intentional contract negotiating
strategies, operations and administration changes and comprehensive reviews of
compensation structures and rationales. None of this would be possible however, without
full disclosure of fees, expenses, returns and performance measures.

Targeting more efficient resource management by lowering the cost of investing without
sacrificing performance should be a major initiative for our pension plans. Full disclosure
of fees and expenses however, is one component of the transparency public pension
funds need to ensure the efficient, effective and efficacious use of its assets. In addition,
pension fund managers and staff would be much better equipped to make investment
recommendations fo their Boards if they had more operational information from private
equity firms.

What is Ahead for Us?

Over the next decade institutional investors face a low investment return environment.
Horizon Actuarial Services, LLC surveyed 34 investment advisors whose capital market
assumptions are included in their 2019 Survey of Capital Market Assumptions. The 10-
year median annualized returns assumption for large cap equities was 6.03% and for
small and mid-cap equities 6.55%. Private equity market assumptions we 8.97% in the
survey. While these assumptions are not predictive, they still drive investors to accept
higher risks and therefore increased costs in search of higher investment returns to meet
their return objectives. Private equity firms are raising ever larger funds in the multi-billion
dollar range and are holding assets for longer periods of time. These longer holding
periods drive the necessity for greater transparency with pension fund managers and staff
as they decide which companies and strategies they will recommend making these longer
term commitments to. There will also be a need for more detailed and more frequent
financial statement information from firms and the portfolio companies they are targeting
and acquire. If the longer term relationships between private equity firms and investors
is to be more successful, the private equity industry must be more willing fo partner with
and share information with their investment partners.

In a 2017 Preqin assessment of the top 100 private equity limited partners worldwide, 31
US public pension funds allocated $292 billion or 36% of worldwide private equity
allocations. Further, all pension funds - public, private, foreign, domestic — allocated $441
billion or 56% of worldwide private equity allocations. In other words, most of the money

3
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allocated for private equity investments worldwide came from workers’ retirement funds.
Pension funds have long term investment horizons. The short term gains on investments
generated by the financial engineering of some private equity firm strategies put at risk
the future value and sustainability of many companies. These private equity fransactions
end up putting at risk the jobs, local tax bases and investment portfolios of the workers
whose money fuels their activities, Many of the portfolioc companies become public and
end up in passive indexed public equities portfolios of pension funds. Consequently,
these financial risks imposed on public pensions shouid be critical factor when investment
decisions are being made. This is where transparency comes into play.

First, limited partners, especially pension funds, have an interest, beyond short term
gains, in private equity investment decision making. However, limited partners have a
severely restricted role in that process. The California Public Employee Retirement
System has proposed a new private equily business model that emphasizes more
collaborative and sirategic relationships with private equity firms. These relationships
focus on cost efficiency and long term sustainable growth. More operational transparency
must also be included in these new relationships. For exampile, full details on costs and
expenses, periodic meetings with investment officers and detailed investment pipeline
information would be critical components of this model. Given the significant role pension
plans play in financing private equity activities, these are changes that must be addressed
either voluntarily or through a more tightly prescribed regulatory regime.

Secondly, the Employee Retirement Income Security Act of 1974 (ERISA) protects
private pension plan assets by requiring fiduciaries to operate and administer plans solely
in the interest of participants and beneficiaries and for the exclusive purpose of providing
benefits and paying plan expenses. Fiduciaries in public plans, though not legally
required to, have operationalized these same responsibilities over the past 45 years by
making annual returns on investments — profits — the primary and almost exclusive
objective of plans. Even after pension plans own assets were used to earn short term
profits restructuring US manufacturing and helping to undermine the long term economic
growth supporting US workers, no rethinking of the primacy of profit has taken place in
either private or public pension plans. While the law does not necessarily need to change,
how we protect the interests of our plan participants and beneficiaries is only partly driven
by this year's profit and lost statements.

Conclusion

As a pension fund trustee, (not representing the Los Angeles County Employee
Retirement Association Board of Investment), a retiree and a taxpayer, | believe H.R.
3848, the Stop Wall Street Looting Act, Title V — Investor Protection and Market
Transparency includes important provisions that will help protect the money that millions
of workers have saved through deferred wages and payroll deductions to have a safe and
secure retirement. Section 501 addresses full disclosure of fees, expenses and returns
to ensure efficient and effective utilization is pension fund assets. Additionally, Section
502 ensures that pension plan fiduciaries cannot waive or transfer their responsibilities
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and Section 503 requires more transparency from private equity firms about their past
performance and how they managed their portfolio companies. All of these disclosures
will help investors in private equity funds make sounder and more informed decisions
when entrusting the future well-being of pension plan participants into the hands of the
private equity industry. Congress plays a pivotal role through the legislative process
ensuring the long term sustainability of public pension funds. | am cerfain the public
pension funds in your jurisdictions will be more than willing to provide you with facts about
their systems that you will help inform your decisions.
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Chairwoman Waters and Ranking Member McHenrty, thank vou for the opportunity to testify today and for
holding this hearing, “America IFor Sale? An Examination of the Practices of Private Funds.” 1am Brett

Palmer, President of the Small Business Investor Alliance (“SBIA™).

SBIA was formed in 1958 to represent Small Business Investment Companies, the original American venture
capital and private equity funds. As the small business investing market grew more complex, so did SBIA. SBIA
now includes Small Business Investment Companies (SBICs), Rural Business Investment Companies (RBICs),
Business Development Companies (BDCs), conventional private equity funds, private debt funds and other funds
imvesting in American private small businesses. These private equity funds pursue a wide range of strategies
including, but not limited to: venture; venture lending; growth equity; minority equity; control equity; mezzanine
and other private debt; vnitranche; and other strategies. We also represent the institutional investors {(e.g.
university endowments, pension funds) who invest into these small private funds because we strongly believe in
the importance of maintaining a strong and healthy alignment of General Partners and Limited Partners. The
partnerships in private equity must be real and mutually beneficial. Our association’s purpose is to represent the
entire lower middle market investing ecosystem, both General Partner and Limited Partner. It is an alliance for
professional fellowship, business opportunities, innovation, regulatory expertise and market data. As such, our
public policy goals are balanced and focused on maintaining a robust, healthy, and competitive market for
investing in American businesses. Our members grow businesses and are rightfully proud of what they do. how

they do it, and the benefits their actions have on people and communitics.

What is Private Equity

Private equity is a very broad category of capital providers who are commonly misunderstood and often
misrepresented to be: solely massive in scale; bad for the economy; non-productive; job destroying: creatures of
Wall Street or Silicon Valley; and even economic “vampires”. The truth is investing by private equity is a
powerful force for good.

Private equity is a positive force for job creation, innovation, and expanding prosperity to the people and places
that are not yet fully benefitting from our system of free enterprise. The profits from private equity fund the
retirement security of millions of pensioners and provide the scholarship money used to provide educational
access to a new generation of college students. These private equity investments are commonly made in areas of
the country that are otherwise passed over or passed by. Most of our member funds are located in Little Rock,
Indianapolis, Buffalo, Omaha, Kansas City, and many other places that far from Wall Street or Silicon Valley.
Regardless of investing style, private equity investors in small and medium-sized businesses make money by

helping the businesses grow and succeed. The idea that private equity funds make money by having businesses
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fail is utter nonsense. As one of our members told me “1 have been an institutional limited partner into private
equity funds for almost 20 years - working at pension funds and private investment firms and [ have had literally
thousands of pitches given to me. 1 have NEVER, not once, had someone pitch a “buy a company and break it
up” strategy. NEVER! That does not exist. Companies sometimes fail. Yes, sometimes companies are over-
levered {or become over-levered as they start to fail) but Private Equity firms don’t ever want a company to
fail.”

Private equity helps business grow by not only providing critical, patient capital that conventional banks cannot,
but also by helping the smaller business fearn how to grow and make big leaps forward that they otherwise would

not have been able to achieve on their own. The only way to be a successful private equity fund in the lower and

middle market is to find smaller businesses and help them grow into bigger. better businesses.

To put it in the simplest of terms, private equity funds arc investment vehicles that pool capital (largely from
institutional investors like pensions and endowments) and then invest in businesses that are not publicly traded to

help them grow,

Legislation

This Committee has a long bipartisan history of working together to promote the expansion of economic
opportunity. We appreciate that history and the ongoing goals of continuing that work. There are several legislative
proposals that are on the agenda for this hearing. Most of these proposals we have only recently been exposed to
so I will be happy to discuss the concepts and issues in the question and answer sessions. We will follow up with

more detailed and technical written comments once our members have bad a chance to provide a deeper review.

However, there is one piece of legislation that is founded on such a profound misunderstanding of what private
equity is, what private equity does, where private equity is investing, and the impacts of private equity that we
feel obligated for our testimony to include a primer on private equity, particularly as it relates to small and
medium-sized business investing. The “Stop Wall Strect Looting Act” would unintentionally cause serious harm
to small businesses” ability to access capital while hindering private equity funds’ ability to tnvest in small and
medium-sized businesses. Further, it would harm university endowments and pension funds that benefit from
private equity investing. It would harm Main Street much more than it would harmess Wall Street. It is bad

legislation based on an incorrect concept of investing.

The best economic public policy attracts capital and ensures flexibility to increase the capital options available
for a company’s success, whether the company is a startup proving its products in a competitive market, a small
family owned business managing through penerational succession, or a larger company (like those in the retail

sector) that are trying to adapt to new competitive threats from technology and e-commerce. Not having the
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resources to help these companics deal with change puts them more at risk. The more capital options a company
has and the more professional and aware the ownership and management teams are of these options, the better

chances for success and survival. This translates to more jobs for our economy.

1f Congress can agree on one thing, it should be that regulatory and tax policy should promote and empower
private equity to invest in growing more American businesses. Congress should reject any policies that make it
harder for private equity to provide access to capital, particularly to smaller and medium-sized business that

already face disproportionate challenges to capital access.
The Private Equity Continuum

Private equity is a continuum that spans from the very carly-stage small angel investors to the largest buyout funds
and everything in between. A robust economy requires every segment of this continuum to be healthy. Without
angel investors there would be less venture investing, with less venture investing there would be less venture
lending; with less venture lending there would be less growth equity investing, and with less growth equity there
would be less small buyouts and small spin off investing; and so on. While we segment these investing styles for
the sake of simplifying and explaining them, the reality is that they are interconnected parts of the private equity
continuum that commonly overlap. Each segment is inextricably interconnected. In a healthy cconomy every
segment of this private equity continuum must exist and be allowed to work. Policymakers cannot harm any
segment of the continuum without damaging the health of the whole investing market and reducing the positive

benefits of private equity on the American economy.

The private equity continunm reflects the incredible diversity of American businesses and their capital needs.
There are tens of millions of businesses in the United States, but the vast majority of them arc individuals and sole
proprietors. The pool of privately-held and public companies narrows significantly as they get larger. There are
many more smaller businesses than there are large ones. Because of the effects of scale, smaller private equity
funds are more likely to invest in smaller businesses, thus smaller funds have a far larger choice of businesses to
invest in. It must also be noted that like the small businesses they invest in, the smaller the private equity fund the
more painful and time-consuming regulatory burdens are. Many of these small business private equity funds are

3-5 people in middle America.

While there is more investing choice because there are a greater number of smaller business, investing
opportunities are more difficult to make because smaller businesses require a far greater degree of hands on work
by the private equity funds to make that growth happen, and have an inherently higher risk of failure because they

do not have the “cushions” that larger businesses have.
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‘What is commounly called “the middle market™ contains Iess than 3% of all American businesses, approximately
200,000 American businesses. These middle market firms account for about one third of both the private sector
employment and the private sector GDP.! Middle market firms loosely fall into three subsets: lower ($5-$150
million/annual revenues) {(small businesses); middle ($150-8$500 million/annual revenues); and, upper ($500
million-$1 billion/annual revenues) (the larger end of small businesses to medium-sized businesses). The large-
company market has fewer businesses and includes the publicly-traded companies. Despite being the segment
with the fewest number of firms, this large segment gets almost all of the public policy and media attention. Small
business private equity invests in businesses just entering the lower end of the middle market and in small
businesses growing up and into this middle market. Very few of these growing companies want to become

publicly-traded companies and very few will ever have an IPO.

For all companies, small and medium-sized business in particular, access to capital is a distinguishing feature that
often determines success or failure. Community and regional banks generally help finance small businesses with
a stable revenue history and that have assets to borrow against. Local bankers, business brokers, independent
sponsors, and investment bankers work with small businesses. The smaller and more rural the businesses the
more difficult it is o access capital. Smaller businesses are seen as too risky for most banks and larger financial
institutions. Smaller businesses need hands-on help to manage growth; navigate changes in the competitive

landscape and generational changes; which is the kind of help that only private equity can provide.

Middle Market

Lower Middle Market

* National Center for the Middle Market
https://www.middlemarketcenter.org/Media/Documents/NCMM_Info%205Sheet_2019_web.pdf
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Generational changes deserve a special mention because private equity plays a critical role in successfully
managing these changes, particularly for SBIA’s funds. Most small businesses are “lifostyle businesses™ that
provide a fulfilling carcer and support a family, but the business will end when the owner ceases working. But
there are also a large number of business that are meant to continue on past their founder’s time and many of these
founders are aging. There are hundreds of thousands of successful businesses, commonly small businesses, that
were founded by baby boomers or post-baby boomers, whose owners need to retire and whose business still has
its brightest days ahead. In many of these businesses the founder/owner does not have a child who is willing or
able to take over this business. Without a buver, often a private equity fund or a management team backed by a
private equity fund, many of these otherwise successful small businesses will simply shut down ~ harming their

emplovees, the economy, and their communities.

‘When these businesses facing generational transfer are sold to a private equity fund or to a private buver these
business grow. The new owners invest for the longer term —~ investing in new equipment, new technologics, new
products, new selling into new markets, and hire new employees. These businesses innovate like a startup but do
so with the critical advantage of a proven business model. It is common for the family or founder of the business
to retain a minority ownership stake in the business and therefore participate in the ongoing success of the now
growing business. The failure rate of these investments is low and the growth rate (both profit and employment)

is high.

Change can be disruptive, but in the middle market it is far from heartless or callous to the human impacts of
change. Embracing change keeps businesses alive and emploving people while failing to change kills businesses
and their ability to employ. Not surprisingly, a 2018 report by the National Center for the Middle Market found
that the top concerns of middle market business leaders going through transitions were focused on the business’
survival and growth because if the business failed then ail the other concerns become moot. But 36% of these
leaders managing change had “ensuring the well-being of their emplovees™ and 26% had the “financial well-being
of their emplovees™ as their biggest concerns. It is my experience that these concems for employees are
particularly acute for smaller businesses and in areas of the country with less economic opportunity. Business

owners and private equity investors both genuinely care about people.

Retirement Security and Educational Opportunities

Some of the biggest and least known beneficiaries of private equity are retirees and students. Pension funds and
university endowments are some of the biggest investors in private equity because it gives them the best risk
adjusted returns. These investments provide retirement securities to those with pensions and provide the capital
that helps fund scholarships. Public pension systems in the United States are woefully underfunded and are a strain

on taxpayers and beneficiaries alike. One of our members analyzed over 3,500 lower middle market and middie

6
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market buyout transaction over a 20 year period and found that on average these transactions produced a 15+%
Compounded Annual Growth Rate for the eamings of the companies that had a leveraged buyout. Pension plans
need access to private equity investments like this if they have any chance of meeting their future financial
obligations. As the Chief Investment Officer of CalPers recently stated, “We need private equity, we need more

of it, and we need it now.™

SBIA’s Private Equity Funds Invest in People

Accessing capital and empowering growth is core to what private oquity is, but it is not just money. Successful
private equity managers invest in people too. This is why SBIA partoered with the Fischer School of Business at
the Ohio State University to train small business executives how to grow their small businesses and move them
up into and through the middle market. Just this month, over 45 small businesses took part in a 3 ¥ day intense
training seminar Nextlevel to teach them how to: attract and maintain employees; manage growth; successfully
operate in a leveraged environment, create and implement successful growth strategies, etc. Again, small business
private equity only succeeds when businesses grow - and small businesses need to retain employees and often

need to add new people to achieve this growth.

Growing Businesses Means Growing Jobs

A 2017 study by the Research Division of the Library of Congress in conjunction with professors from Duke and
Pepperdine found that businesses backed by Small Business Investment Companies created three million new jobs
over the 20 year period they studied.® This study also found that these Small Business Investment Companies
supported businesses that had an additional 6.5 million jobs. These employment numbers are even more
impressive when the fact that the study covered the period of the Great Recession, the Tech Bubble bursting, and
the 9/11 slowdown. Small business investing is longer-term, very illiquid investing so these private equity

investors are committed to making these small businesses succeed through the good times and the bad times.

According to a recent Emst & Young report prepared for the American Investment Council, 8.8 million workers
are directly employed by the private equity sector (covering the range of private equity-backed business from
small to large). These workers collectively earn $600 billion in wages and benefits. Moreover, suppliers to the

private equity sector employed an additional 7.2 million workers that earned $500 billion in wages and benefits.

2 =CglPERS Not Alone on Private Equity Shift” Pension & Investments (April 1, 2019)

3 Paglia and Robinson, Measuring the Role of the SBIC Progran in Small Business Job Creation, Report for the Library of Congress, at 4
(January 2017) <htips:/fww
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Where Do Companies Obtain Capital?

For the hundreds of thousands middic market companies, access to capital becomes easier with more options as
the business gets bigger. Smaller businesses have a much harder time accessing loans (particularly based on cash
flow) than do larger businesses. Similarly, smaller businesses do not have ready access to equity capital the way
publicly traded businesses do. As a business becomes larger and more sophisticated, its revenue stream expands

as do the options for capital access.

Companies in the upper-middle market have access to most of the capital market options available to large
publicly-traded companies. These businesses may also attract attention from large investment banking fimms,

subject to their risk tolerance for the particular sectors where these upper-middle market business operate.

Commercial banks, merger and acquisition advisors, and private investment bankers often work with lower and

middie-market companies. Smaller businesses can attract SBIC, VC, RBIC, BDC, or PE capital.
Women, Minorities, and Underinvested Areas

I was hired at SBIA by the first Chairwoman of the Board of any national private cquity or venture capital
association. In the years that followed, she has been succeeded by other women Chairs of our board. Both currently
and for many years past, SBIA"s board has had racial and gender diversity not only on the board, but in leadership
positions, including our current chair of the board, several of our officers, and our current Northeast Regional
President. We also have members of the Board from places that are not the center of financial universe, For
example, our Chair of the Board is in Indianapolis. Our members regularly invest in areas of the country that are
far from the financial centers, particularly for investments in manufacturing. While our leadership and
membership is far more diverse than the private equity industry at large, it still does not proportionally reflect the
population of America. Over time, this is changing, and we will continue to do our part to bring in more talented

investing professionals into our segment of private equity.

Private Equity Fund Managers Have “Skin in the Game”

Private equity fund managers gencrally must invest a significant portion of their personal wealth fo their fund
before outside institutional investors will invest in their fund. Fund managers’ interests are closely aligned with
their outside investors. Fund managers lose their own money if their fund’s institutional investors (pensions and

endowments) lose money and they only make money if their institutional investors make money.
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A sampling of private equity investments and their impact

Henderson Products. Inc. {Manchester, IA]

Henderson was founded in 1946 in Cedar Rapids, 1A as a manufacturer of agricultural attachments
and spreading equipment that was later moved to Manchester, 1A in 1958. When Henderson received
private equity investment, it was a leading manufacturer and up-fitter of heavy-duty truck equipment
used by municipalities for snow removal and ice control. At the time of the SBIC investment,
Henderson had full year revenue of approximately $55.4 million and employed 225 people. Around
the time of the SBIC fund’s exit, Henderson had full year revenue of approximately $66.8 million and

employed 320 people.

Paragon Bioservices Inc (Baitimore, MD)

Paragon is an industry-leading contract development and manufacturing organization whose focus is the
development of cutting-edge biopharmaceuticals.

in August 2018, Paragon received growth capital investments from Spring Capital Partners and Eagle Private
Capital. Each Small Business Investment Company invested $9 million in a mix of subordinated debt and
preferred equity. Paragon was able to use this capital to fund the build out of a new facility near Baltimore,
allowing the business to hire new employees and sign contracts with leading gene therapy companies.

The company was ultimately acquired by a publicly traded firm in 2019 for over $1 billion and is on track
to increase its emplovment by approximately 80 percent through the end of this year,

Televerde (Phoenix, AZ)Y

Televerde is a global demand generation company that provides sales and marketing solutions to help clients
generate demand and nurture leads. Services include Marketing Technology Services. Strategic Engagement
Planning, Data Intelligence, Demand Generation & Teleservices, and Inside Sales.

The company started out in a smail trailer based at the Arizona State Prison Complex — Phoenix prison yard
with eight incarcerated females as employees in its contact center. It has since expanded operations, and
grown to over 300 employees, including many former inmates who are making the transition to their new,
productive and independent lives. Approximately 250 members of Televerde’s workforce are formerly
incarcerated and who are now on path to independence

The BDC Main Street Capital Corporation has been invested in Televerde since 2011, "We are proud to

partner with a company that has reduced recidivism from 68% for the general population to 6% for Televerde
demand generation emplovees." said Vince Foster. CEO of Main Street Capital.
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Private Equity Is Not One-Size-Fits-All

Private equity is a form of financing where capital, commonly pooled by from institutional investors (ranging
from high-net worth individuals to state and local employee pension funds and university endowments) that seek

strong and stable returns to counter current unfunded liabilities, is invested into a company in exchange for cquity.

Today’s PE funds are investing in a wide array of industry sectors and portfolio companies. The vast supply of
those companies, moreover, are in the middle market. Baby Boomers own the bulk of those companies and many
are ready to reduce their involvement in the companies that they built or transfer ownership entirely but do not
have a succession plan or family member ready or interested in taking over. Without a willing buyer, those owners
may have no practical option but to close operations, eliminating jobs and their economic contributions to local
cconomies. PE fund investments create cconomic value for shareholders and economic growth for communities

where those companies can continue to operate and create new and sustain existing jobs.
Private Equity Invests for the Long-Term

The fundamentals behind private equity are to take companies to the full potential by ncreasing revenue,
expanding markets, increasing efficiencics, generally increasing performance, lowering the costs of doing

business, and ultimately creating increased value so the business can be sold to a new buyer.

The private equity business model requires that funds eventually sell their portfolio companies at their highest
valuation because this generates returns for investors in a fund. Strong returns may lead those investors to re-
invest with the same fund managers. Good performance also helps attract new investors like public pension funds
that have a fiduciary investment returns to help mitigate unfunded pension liabilities. The private equity process
injects needed capital to continue the cconomic lifecycle and help more businesses that otherwise may have no

other sources of capital available to them.

This improvement and growth process takes time. Generally, a private equity fund has a lifespan of about 10-12
vears. The first several years are the period when the fund raises capital from investors. The fund then spends 3-
5 vears making investments in portfolio companies and then another 3-3 years harvesting those investments.

Private equity funds are regularly buying, growing, and holding the business for over five years.
The form of a private equity fund is fairly uniform while the major types of PE investments vary:

e Angel Investors. These are generally wealthy individuals or groups of individuals who invest their own

money into startup businesses or existing businesses with growth potential. Many angel investors were

10
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successful entreprencurs themselves and have a passion for sharing their expertise in growing local

businesses.

Venture Capital. Venture capital is regularly assumed to invest in brand new startups that do not vet
have revenue. This is often true, but not universally true. Venture funds tends to invest in companies that
are carlier stage, but they also invest in proven models that have not yet scaled or who have burned through
the investments they received from friends/family, angel investors, or cardier round venture funds.
Venture funds tend to be higher risk with a higher percentage of failed companies, but 1t is exactly that
willingness to take on higher risk that makes them attractive to institutional investors looking for a higher
reward commensurate with their higher risk. This type of investing is extremely geographically
concentrated to California and the New York to Boston corridor. It is alse highly concentrated in
technology and biosciences. Venture funds commonly seek to take their successful businesses public via

an initial public offering if they are able.

Venture Lenders. Venture lenders are private debt funds that do what most bankers and lenders gencralty
think is crazy. They loan money to fairly new companies with no assets that are losing money. These arc
extremely high risk loans. Getting a venture loan instead of a new equity round of investment allows a
business to continue to grow without the founder and carly investors being diluted. Venture lenders are
generally paid back when the next equity round is received and they almost alwayvs take warrants in the

business.

Growth Equity. Growth equity investments seek to invest in companies that are no longer in the startup
phase and could also be well-established businesses. They generally provide patient capital in the form of
equity to finance growth of the businesses. A growth equity investment can be one for majority control,
which is generally considered to be less risky, but sometimes less attractive to the diluted owner/founder.
Growth equity can also be a minority investment. Minority investments are commonly seen as more risky
because the private equity fund has less control over the company and therefore less control as to when
their limited partners will be paid back for the investment. Growth equity generally does not use debt

because all the available cash is being used for growth and not debt service.

Mezzanine Financing. Mezzanine financing (or, “mezz-debt”) is considered a hybrid brand of PE
financing because it is essentially subordinated debt paired with an equity component. It is generally
unsecured and subordinated to senior bank debt and comes with a higher interest rate because of the higher
risk to the lender. Typical uses for mezzanine financing by a portfolio company include acquisitions, new

product launches or business unit startups, and recapitalizations.  This type of capital is often attractive

11
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to “asset light” businesses with good cash flows that cannot access conventional bank capital. Normally,

once mezzanine investments are made the business is then able to access additional capital from banks.

Unitranche Financing. Unitranche debt is a PE structure that combines senior and subordinated debt
within a single loan governed under a single set of loan documents.  First used in the United States in
2003, unitranche debt is considered an alternative credit market for middle-market companies that may
not have casy access to large credit facilitics from traditional financial services firms. This makes it an

especially attractive instrument for lower-middle market companics that need flexible capital.

Turnaround. Tumaround funds invest in companies that are in trouble and are often on a path to failure.
If the business is not turned around and saved, then all the jobs will be lost. If the business is saved, then
some of the jobs are saved and some jobs may even be created. These are turnarounds are not easy and
some business cannot be saved despite additional capital a extensive help. Turnarounds are not predatory.

Turnarounds save businesses and jobs.

Buyouts. Buyout (or, “leveraged buyouts™ or “LBO") are generally change-of-control transactions where
a PE fund purchases majority control in a portfolio company using its own capital and debt that has
recourse only to the target company.® This strategy is best fit for portfolio companies that generate
adequate cash flows necessary to service the debt incurred to purchase the company. Buyouts can be used
to handle generational transfers, purchase of the company by employees, purchase of the business by a
private equity firm, purchase of the business by a larger business, etc. Buyouts do not mean job losses.

Buyouts regularly create jobs and aid innovation with the company under new management.

Rural Business Investment Companies. Commonly called “RBICs™ are private equity funds that are

licensed and regulated by the US Department of Agriculture and invest nearly exclusively in roral arcas.

Small Business Investment Companies. Commonly called “SBICs™ are private equity funds that are
licensed and regulated by the Small Business Administration. SBICs invest exclusively in domestic small

businesses.

Business Development Companies. Commonly called BDCs are a form of private equity that is regulated

by the Securities and Exchange Commission. BDCs must invest at least 70%, but commonly invest 100%,

12
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of their assets in domestic companies that have less than $230 million in enterprise value. BDCs tend to

invest in small business, but larger BDCs can invest in medium-sized businesses.

Like any large industry, there are examples of failure, which get all the attention. However, the overwhelming

record of private equity is positive. Private equity is a powerful force for good in our economy and for our nation.

Thank you for the opportunity to testify before the Committee and I would be happy to take questions.

EEES
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Testimony Submitted by AFL-CIO

Chairwoman Waters, Ranking Member McHenry, and the Members of the Committee, thank
you for the opportunity to submit this letter for the record for the hearing, “America for Sale? An
Examination of the Practices of Private Funds.” The American Federation of Labor and Congress
of Industrial Organizations (AFL-CIO), commends the Committee on Financial Services for
holding this important hearing to consider the negative impact of private equity (PE) on our
economy and working people.

The AFL-CIO is America’s labor federation representing 55 national and international labor
unions and more than 12.5 million working people. We strive to ensure that all working people
are treated fairly with decent paychecks, good benefits, safe jobs, dignity, and equal
opportunities. Working people need a well-regulated financial system that supports sustainable
economic growth and a fair return on our work. We oppose the predatory practices of the PE
industry that jeopardize the well-being of companies and workers.

The retirement savings of working people that are invested in PE funds also need protection.
Since its founding, the AFL-CIO has fought for the retirement security of working people—
through advocacy for Social Security and Medicare, and through collective bargaining for
pension plans with employers. Today, working people have over $15 trillion in retirement plan
assets. Those of us fortunate to have retirement savings need a safe place to invest. The PE
industry needs to be made more accountable and transparent to pension plan investors.

The Stop Wall Street Looting Act

We are pleased to endorse the Stop Wall Street Looting Act (the “SWLSA”) (H.R. 3848) that
was introduced by Representatives Pocan, Jayapal, Garcia, Grijalva, Khanna, Lee, Pressley,
Schakowsky, and Tlaib eatlier this year. If enacted, the SWSLA will shut down a series of
loopholes in the securities, bankruptcy and tax laws that allow a handful of Wall Street
millionaires and billionaires to profit at the expense of working people. It wilk:

e Make PE general partners (“GPs”) accountable for damages suffered by workers when
their employers end up in bankruptcy after a PE firm takes over;

¢ Require GPs to be accountable to pension investors and provide information about what
they’re doing with pensioners’ money; and o
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e Close the carried interest tax loophole, which allows GPs to pay lower federal tax rates
than regular working people.

The SWSLA will close exemptions in the securities laws that allow PE firms to avoid the
disclosure requirements and U.S. Securities and Exchange Commission oversight applicable to
other pooled investment vehicles. Like mutual funds, PE funds are of a similar size and impact in
terms of the number and relative wealth of the individuals whose retirements and job security
depend on their performance.

The SWSLA will also address loopholes in our bankruptey and tax laws. The bankruptey laws
allow GPs to load companies with debt, pay themselves dividends, and walk away without any
responsibility if the company ends up in bankruptey. PE GPs also take advantage of tax
loopholes such as the carried interest tax loophole and receive tax benefits when monitoring fees,
payments they receive in exchange for consulting and advisory services, are considered business
expenses allowing them to lower their tax bills. .

The Private Equity Investment Model

The PE investment thodel allows extremely wealthy GPs to take control of real economy
businesses, which provide goods and services of value to the public, and extract wealth from
these businesses. As a result, these PE-acquired companies are placed at greater risk of
bankruptey. This is accomplished using capital provided by outside investors, many of which are
pension plans who pay exorbitant fees to the GPs for the privilege of investing.

The PE investment model is having a growing impact on the U.S. economy. Assets held by PE
firms have increased from $1 triltion prior to the financial crisis to a new record of $3.1 trillion
in 2017, with another $§1 trillion in committed capital waiting to be invested.

! Today, PE-owned companies employ 8.8 million American workers.2 We have seen a decline
in the number of publicly-traded companies over the last decade, while at the same time, the
number of PE-backed companies has grown rapidly. :

* Press Release: Private Equity Industry Grows to More Than $3tn in Assets, Preqin, Jul. 24, 2018 available at
http://docs.pregin.com/press/PE-Assets-1ul-18.pdf,

2 Economic contribution of the US private equity sector in 2018, prepared by Ernst and Young for the American
Investment Council, Oct. 2019, itable at https:/fthisisprivateequity.com/wp-content/uploads/2019/10/EY-AIC-
PE-economic-contribution-report-10-16-2019.pdf.
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Convergence between public and PE-

backed companies continues
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Comment by Eileen Appelbaum to FIC on Propoesed Consent Agreement
in the Matter of Staples/Essendant, Inc.

The term “private equity” is polite word for leveraged buyouts which gained notoriety in the
1980s. A leveraged buyout is a financing technique to acquire a company using a small amount
of equity and a large amount of debt. PE GPs usually put a small amount of their own money
towards the down payment, 1-3%. The remainder of the equity investment is provided by
nvestors such as pension funds and wealthy individuals. In a typical leveraged buyout, around
30% of the purchase price is paid in as equity, and 70% is debt financing.’

When a PE fund acquires a company through a leveraged buyout, the acquired company is
responsible for paying down the resulting loans, not the GP or its investors. Loan payments are
paid out of the acquired company’s earnings. If the company cannot make the payments, the PE
fund is not responsible for the company’s debts. It is common practice for a company that has
been acquired in a leveraged buyout to take out additional loans to pay a special dividend to the
acquiring PE fund in what is called a “dividend recapitalization.”

Recent increases in the issuance of loans which are used to finance leveraged buyouts are raising
concerns among regulators domestically and globally.* In the past five years, the value of

Sid. .

* Jim Puzzanghera, Remember the subprime mortgage mess? $1.2 trillion in risky corporate debt is flashing similar
warning signs, LA Times, Jan. 20, 2019, available at https://www.latimes.com/business/ia-fi-corporate-debt-risks-
20180120-story htmi.
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outstanding leveraged loans has nearly doubled to $1.19 trillion.® Regulators are concerned that
an economic downturm could lead to a wave of defaults.

Late last year, the Federal Reserve issued a Financial Stability Report which raised concerns
about high levels of corporate debt and the increase in risky lending practices.® The report stated,
“lenders have become more willing to extend loans with fewer credit protections to higher-risk
berrowers. Moody's Loan Covenant Quality Indicator suggests that loan covenants are at their
weakest levels since the index began in2012...”7

The growth of leveraged lending market also poses systemic risks to our economy. In October
2018, Former Federal Reserve Chair Janet Yellen raised concerns, explaining that “T am worried
about the systemic risks associated with these loans... There has been a huge deterforation in
standards; covenants have been loosened in leveraged lending.”®

Private Equity and Working People

The debt-servicing burden that a leveraged buyout imposes on a PE-acquired company often
forces the company to forego investments that would make the company more competitive. PE
mndustry observers are concerned that this investment strategy can result in lower wages and
benefits for working people. PE acquired companies are also at greater risk of bankruptcy and
layoffs. One analyst has concluded that more than 60% of the lost retail jobs between 2016 and
2017 -- around 130,000 jobs -- were at companies owned by PE firms.

° Below are three examples of how PE firms have destroyed jobs through leveraged buyouts.

1. Caesars Entertainment Corporation

The casino company Caesars Entertainment Corporation (formerly Harrah’s Entertainment), was
purchased by PE firms Apollo and TPG in a 2008 leveraged buyout that was financed using $23
billion of debt.!® The company then conducted a series of financial engineering maneuver,
culminating in a complicated bankruptcy and an asset sale.!!

Under Apollo and TPG, Caesars made dramatic cuts to investments in its properties and its
workforce. Before the leveraged buyout, Caesars spent $2.5 billion in 2006, $1.5 billion in 2007,

3 1d. See also Risk-off shift brings banks back to leveroged Joan market, S&P Global Market Intefligence, Apr. 8,
2019, available at hitps:/fwww.spglobal.com/marketintelligence/en/news-
insights/trending/eC27e24RH8dowSAre UChQ2.

¢ Board of Governors of the Federal Reserve System, Financial Stability Report, Nov. 2018, ovailoble at
httpsy//www federalreserve. gov/publications/files/financial-stability-report-20181 1. pdf,

Tidar 12,

& Sam Felming, Janet Yeflen sounds alorm over plunging loan standards, Financial Times, Oct. 25, 2018 available at
https:/Awww.ft.com/content/04352e76-d792-11e8-a854-33d6f82e6218.

? Steve LeVine, Vulture capitalists are killing off retail jobs, Axios, Jan. 10, 2018 ovallable at
https://www.axios.com/private-equity-1515603080-efd39541-a9fb-474b-8¢24-04623ce518fd . html.

10 Gretchen Morgenson, Caesars’ Debt: A Game of Dealer’s Choice, NY Times, Sep. 13, 2014, available at
httpsy//www.nytimes.com/2014/09/14/business/caesars-debt-a-game-of-dealers-choice html,

“ sujeet Indap, What hoppens in Veges . . . the messy bankruptcy of Caoesars Entertainment, Financial Times, Sep.
26, 2017, available at https://www.ft.com/content/a0ed27c6-a2d4-11e7-b797-b61809486fe2.
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and $1.8 billion in 2008, or an average of $1.7 billion per year on capital expenditures to
renovate and build new properties.'? Between 2009 and 2016, under the Wall Street firms’
management, Caesars spent just $3.7 billion or an average of $0.46 billion per year, about 25%
of the pre-buyout average annual capital expenditure.'> And, from 2006 to 2018, Caesars
nationally shed 24% of its workforce, going from 85,000 employees'* to 66,000.1%

2. The Supermarket Industry

Economist Eileen Appelbaum and Professor Rosemary Batt recently compared the performance
of supermarket chains owned by PE firms to those with other ownership structures. *6 Their
research shows that the PE investment model leads to riskier capital structures at portfolio
companies.

This leverage in turn makes it more difficult for companies to withstand outside pressures -
whether from an economic downturn or from changing consumer preferences and technology -
and can lead to worse outcomes for employees.

Since 2015, seven major supermarket chains have filed for bankruptcy. These companies
employed a combined total of more than 125,000 workers. Some of the blame for these
supermarket bankruptcies can be placed on competition from competitors like Wafrr;art and
Whole Foods (now owned by Amazon). Another significant factor, however, was the financial
engineering of the PE firms who were behind all seven bankruptcies.!”

12 Harrah's Entertainment, Inc., Annual Report (Form 10-K), at 35 {March 17, 2009). Available at
https://www.sec.gov/Archives/edgar/data/858339/000119312509055861/d10k.htm.

3 Caesars Entertainment Corporation, Annual Report (Form 10-K), at 47 {Feb. 15, 2017). Availuble at
https://www.sec.gov/Archives/edgar/data/858339/000085833917000039/a2016q4cecform10-k.htm; Caesars
Entertainment Corporation, Annual Report (Form 10-K}, at 51 (March 17, 2014). Available at
https://www.sec.gov/Archives/edgar/data/858339/000085833914000014/2201310-k.htm; Caesars Entertainment
Corporation, Annual Report {(Form 10-K), at 38 {March 4, 2011). Available at
https://www.sec.gov/Archives/edgar/data/858339/000119312511056393/d10k . htm.

1 Harrah’s Entertainment, inc., Annual Report {Form 10-K), at 8 (March 1, 2007). Available at
hitps://www.sec.gov/Archives/edgar/data/858339/000119312507044315/d10k.htm

15 Caesars Entertainment Corporation, Annual Report {Form 10-K), at 8 (Feb. 22, 2018). Available at
hitps://www.sec.gov/ix?doc=/Archives/edgar/data/858339/000085833919000015/22018g4cecform10-k.htm
16 Rosemary Batt and Eileen Appelbaum, Private Equity Pillage: Grocery Stores and Workers At Risk, American
Prospect, Oct. 26, 2018 available at https://prospect.org/article/private-equity-pillage-grocery-stores-and-
workers-risk. -

4.
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Batt & Appelbaum, Private Equity Pillage: Grocery Stores and Workers at Risk

Appelbaum and Batt found that, “private equity owners have extracted millions from grocery
stores in the last five years—funds that could have been used to upgrade stores, enhance products
and services, and invest in employee training and higher wages.”!® These companies struggled to
pay down excessive debt, and ultimately filed for bankruptey that left workers, suppliers, and
other creditors getting the short end of the stick. Employees were thrown out of work and forced
to take cuts to their retirement benefits. ¥

®1d.

®d.

in September 2015 Hagaen, inc, a west coast grocery chain owned by Comvest Partners, declared bankruptey after a failed
expansion. According to Applebaum and Batt: :

Workers, vendors, suppliers, and fandiords were losers in this story, but not Comvest... At the time that the P.E. firm
agreed to buy the 146 stores, securities filings show it also reached a deal to sell the real estate underlying 20 of the
new store locations for $224 million—and lease them back under a sale-leaseback agreement, it later engaged in sale-
leaseback transactions for additional stores—for a total of 39 stores. Through these sales, Haggen made an estimated
total of $300 million according to regulatory filings and real-estate documents-—roughly equal to what it paid for the
146 stores... The unsecured creditors meanwhile—mainly laid-off workers, suppliers, and landlords—were owed
roughly $100 million.

And in February 2018 Tops Markets declarad bankruptey:

The northeastern chain of 170 grocery stores was bought out by Morgan Stanley Private Equity and Graycliff Partners
in an LBO worth $310 million in 2007. Morgan Stanley pursued a number of LBO add-ons between 2007 and 2012,
and then financed the buyout of the company, including all of its debt, by Tops management in December 2013, By
that time, Morgan Stanley had loaded the company with $724 million in debt—maore than twice the original purchase
price. That included some $377 million in dividends that Morgan Stanley paid to itself and its investors—equal to 55
percent of the total debt that had accrued. This does not include advisory fees charged by Morgan Stanley nor the
future interest payments that Tops had to shoulder... ’

[Tihe debt pverhang left Tops with little wiggle room to reduce prices or resources to invest in store upgrades, new
products, and onfine services needed to be competitive, as it reported itself in its bankruptey filing. At the time of the
bankruptey, it had 14,800 employees... The company used the bankruptcy process to substantially reduce the pension
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3. Toys ‘R> Us

Toys ‘R’ Us is another example of a PE-owned company that ended up in bankruptcy. The
iconic toy store was purchased by a consortium of PE firms in 2005 for $6.6 billion. Before it
was acquired by PE, Toys ‘R’ Us had $1.86 billion in debt. As a result of the leveraged buyout,
Toys ‘R* Us was saddled with $5 billion in debt. The company filed for bankruptcy in 2018
despite having $11 billion in annual sales.’ When the company was ultimately liquidated in
bankruptey, it left 31,000 employees out of work.?!

Toys ‘R” Us’ PE owners have blamed its failure on competition from online retail providers, like
Amazon, and other market forces. Multiple analysts, however, have said the blame rests to a
very substantial degree with the company’s unsustainable debt and warned that other retail
chains could fail in a similar manner due to highly leveraged PE investments.??

Private Equity and Pension Investments

On average, pension plans in the U.S. have allocated 8.6% of their portfolios to PE.2 In many
situations, pension plans are under pressure to make up for insufficient employer contributions.
To make up for these shortfalls, pension plans chase riskier investments that could produce
greater returns. PE funds advertise that they have the ability to provide those returns.
Unfortunately, the opacity, illiquidity and high fees associated with PE add to the risks of the
investment and the difficulty in achieving returns sufficient to justify those risks.

A lack of transparency makes it difficult for investors to analyze the accuracy of claims that PE
funds outperform other asset classes. The internal rate of return methodology that PE funds have
traditionally used to report their performance has come under criticism by Warren Buffet and
others for inflating returns.* The CFA Tnstitute has explained that typical methods for comparing
performance “work well (at least from a statistical perspective) only for those instruments that
are publicly traded and are highly liquid. This is a major problem for private equity (PE)
investments as they are not only ‘private’ and illiquid but also exhibit serious smoothing issues
because of subjective appraisals and valuation lags 23

benefits for [employees] by withdrawing from [union] defined benefit pension plans and replacing them with 401(k}
plans.
2 fassica DiNapoli and Tracy Rucinski, How S5 billion of debt caught up with Toys 'R’ Us, Reuters, Sept. 17, 2017
available at https/fwww. reuters.comfarticle/us-toys-r-us-bankruptev-timeline/how-5-billion-of-debi-caught-ug-
with-toys-r-us-IgUSKCNIBVOFQ.
2 Chris isidore, 31,000 Toys 'R’ Us employees: No job and no severance, CNN, Mar. 16, 2018 available at
https://money.cnn.com/2018/03/16/news/companies/toys-r-us-emplovees/index.html.

2 Dave Dayen, The Cause and Consequences of the Retail Apocalypse, The New Republic, Nov. 14, 2017 available
newrepublic com/article/145813/cause-consequences-retall-apocalypse.
23 Amencan lnvestment Council, Public Pension Study, May 2018 avmlable at

B Hema Parmar and Sonali Basak Private Equity’s Returns Questioned, This Time by Buffett, Bioomberg, May 5,
2019, itable at https://www.bloomberg.com/news/articles/2019-05-05/private-equity-s-returns-guestioned-
again-this-time-by-buffett.

% prasad Ramani, Evoluating Private Equity Performance: PME vs. Direct Alpha, Enterprising Investor, CFA Institute,
hul. 23, 2014 avazlab!e at

investor/2014/07/23/evaluating-private-equity-performance-pme-vs-direct-alpha/.
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In December 2018, the CFA Institute published a report titled “Private Equity: The Emperor Has
No Clothes™ that examined different models of private equity returns. It concluded that
“Exposure to small caps likely explains private equity returns. Liquid alternatives to private
equity can be created simply by buying small, cheap, and levered stocks... [Locked-up capital]
keeps investors from redeeming their funds at market lows and helps private equity firms
weather storms like the global financial crisis. But the same fund structure can be replicated
through public equities at a fraction of private equity fees.”?

Investment management fees are also a major problem for PE investors. Compared with other
asset classes, PE funds charge high fees that take away from investors’ returns. The typical fee
structure, known as “2 and 20, means that the PE fund manager receives 2% annually of the
total amount of assets under management plus 20% of the return on any investment. These high
fees enrich GPs while weighing down the investment returns of PE investors.

PE investments are also illiquid, and therefore pose greater risks for investors. The average life
of a fund is 10 to 13 years.?” The secondary market for interests in PE funds is very limited. The
total transaction volume in the secondary market in 2018 was estimated at $72 billion.”® To put
that in perspective the industry has around $4.1 trillion in committed capital — less than a 2%
turnover rate.” Once an investor buys into a fund, it is very difficult to get out before the fund
sells off all the companies in the portfolio.

The Dodd-Frank Act required PE fund managers to register with the SEC and to submit to
periodic examinations. After the first round of exams, the then SEC Director of the Office of
Compliance Inspections and Examinations Andrew Bowden revealed that extensive abuses had
been uncovered. Bowden said in a 2014 speech, “When we have examined how fees and
expenses are handled by advisers to private equity funds, we have identified what we believe are
violations of Jaw or material weaknesses in controls over 50% of the time.”*® The minimal
reporting and examination requirements instituted by the Dodd-Frank Act revealed an industry
where abusive practices towards investors were common practice.

Conclusion
Private equity has grown from a niche industry into a tremendous and dark force in the U.S.

economy and the lives of millions of working people. Except for the GPs who profit from the PE
investment model, the impact PE has on the lives it touches is often a harmful one. There is no

6 Nicolas Rabener, Private Equity: The Emperor Has No Clothes, Enterprising Investor, CFA Institute, Dec. 3, 2018
available o https://blogs clainstitute org/investor/2018/12/03/private-eguity-the-emperor-has-no-clothes/ .

27 Robert Harris, Tim Jenkinson and Steve Kaplan, Private Equity Performonce: What Do We Know? Available at
hitp/ffacultv chicagobooth.edu/steven kaplan/research/kpe.pdf

*# Colter Capital, The Private Equity Secondary Market, Coller Capital 1td. 2019 avoilable ot
https://www.collercapital.com/sites/defauit/files/Coller%20Capital%20%E2%80%93%20the%2 Oprivate% 20equity
%20secondary¥20market 0.pdf.

¥ precs Release: Private Equity Industry Grows to More Than $3tn in Assets, Pregin, Jul. 24, 2018 availoble at
http://docs.oregincom/press/PE-Assets-jul- 18 pdf,

3 Andrew §. Bowden, Director, Office of Compliance Inspections and Examinations, Spreading Sunshine in Private

Equity, May 6, 214 available at hitps:/fwww.sec.gov/news/speech/2014--spch05062014ab himl.
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public interest reason to allow the PE industry to continue carrying on business as usual.

PE executives should pay their fair share in taxes. They should share in the losses as well as the
gains of their investments. PE should not be allowed to suck value out of viable businesses and
leave workers, pensioners, and communities to deal with the repercussions. And, when PE
invests other people’s money, the GPs should be required to act in those people’s best interests
and provide honest information about what they’re doing.

This is what the Stop Wall Street Looting Act will do if it is enacted. For too long, public policy
has failed to grapple with the abuses of the PE industry. The SWSLA will remedy market
failures by aligning the incentives of PE executives with companies, workers, and society as a
whole. For these reasons, we strongly support enactment of the SWSLA.
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The private equity industry controls a large and growing portion of the economy, including
businesses and other assets like housing, that workers and consumers rely upon for jobs, goods and
services. It has increased in size eight-fold over the past two decades from $700 billion in global
assets in 2000 to $5.8 wrillion in 2018." Today, the private equity industry controls 8,000 companies
in the United States, more than twice as many companies as are publicly traded on U.S. stock
markets.”

The business model followed by the dominant private equity firms today is fundamentally predatory
and extractive. Current law permits and even encourages private equity firms to be structured in
such a way that the general partners — the key individuals controlling the fund and holding decision
making power over portfolio firms owned by the private equity fund — rewarded for maximizing
immediate returns to themselves, and shielded from liability, accountability, and transparency for
the decisions they make. They take advantage of this privileged position to extract value from
portfolio firms, as well as limited partner outside investors.

A major mechanism of value extraction is the use of debt. This begins with the leveraged buyout
transaction in which the target firm is acquired for the private equity owner’s portfolio. These LBO
transactions are funded with high proportions of debt, with the target firm used as collateral. The
acquired firm — but not the private equity fund which is the beneficiary of the transaction — is
responsible for repayment of the acquisition debt. All too often the portfolio firm emerges from the
LBO with crushing levels of debt that force layoffs and prevent it from investing in its future due to
the burden of debt repayment. Even in cases where an unsustainable debt burden created by private
equity acquisition forces bankruptey, those harmed by the failure of the firm have no recourse to
the private equity owner. The debt excesses of private equity have driven levels of high-risk
corporate debt to record levels, creating risks to the broader economy and the financial system.

Once the private equity firm owns the portfolio company, it 1s able to use its managerial control to
extract value from the firm and its customers in other ways. There is a repeated record, across
multiple industries, of private equity owned firms and their owners taking advantage of legal and
regulatory loopholes, or simply defying authorities to enforce limits on exploitative business

* Elvin, Chuistopher. Preqin. “Private Eguity U ? KPMG Private Equity Forum. November 2016 at 5; Pregin. “Private
Eaquity Spotlight.” Vol. 14, Iss. 1. fanuary 2018 at leKinsey & Company. “Pdvate ots Come of Age.” 2019 at 15.
2 Parmer, Hema and Jason Kelly. “Uhe retums are spectacalar. But there arve catches.” Businessneek. October 3, 2019,

www,ourfinancizlsecurity.org
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Americans for Financial Reform

practices, in order to maximize short run profits for the fund at the expense of worker and
customer well-being, These extractive practices include simply forcing portfolio firms to pay
unnecessary fees or charges to the private equity owner, or siphoning value out of the portfolio
firms through arrangements like the sale and lease back of the sites where they do business. They
also include creating monopolies or oligopolies by purchasing multiple firms in the same field, so
that customers can be squeezed for monopoly profits. Private equity owned firms also exploit
customers who have limited recourse in order to maximize their profits, such as taking advantage of
tenants in private equity owned real estate, or extreme cost cutting in private equity owned health
care companies that endanger the health of patients.

Even when the long-term viability of the portfolio firm is damaged by these practices, or the firm
goes bankrupt, private equity owners have generally extracted enough value to ensure their own
profit on the transaction. Since the private equity insiders generally do not have financial or
personal liability for the debt owed or legal judgements against their portfolio firms, they can take
these steps with relative impunity, so long as they have made back their own small equity
investment in the deal.

Private equity firms claim to make their money by improving the operations, capacity, and business
strategy of the companies they acquire. Some PE firms or transactions actually do this. But as
documented in the testimony below, all too often the profits of private equity come not from
genuinely improving the management of the portfolio firm but through predatory actions that
create long-run damage for the workers, community, and customers of that firm.

Private equity firms also claim that their returns produce benefits for the broader investor public
through the sharing of returns with limited partner investors, including union and other public
pension funds. But their promises often rely on manipulated or misleading numbers, in addition to
often resting on activities that will harm the medium and long-term interests of their own outside
investors as well as other stakeholders in portfolio companies. Private equity firms benefit from
favorable treatment and exemptions under the securities laws, which allow them to raise funds from
outside investors without disclosing reliable data on their returns, fees and costs, or activities.

This testimony documents and shines a spotlight on some of the abusive practices of private equity.
These include destroying tetail jobs, saddling people with unmanageable medical bills through
surptise billing, gouging students at for-profit colleges that fail to provide an adequate education,
exacerbating the affordable housing crisis by buying up single-family houses, apartment buildings,
and manufactured home communities after the financial crisis and raising rents and harassing
tenants. We describe how private equity actions threaten the well-being of workers, consumers,
investots, and communities, and how the measures taken by private equity to finance their activities
threaten the integrity of debt markets. Private equity extraction is contributing to growing inequality
and to increasing economic hardship and vulnerability for millions of Americans.

This testimony also describes and analyzes a critical legislative response to the issues in the private
equity business model, the Pocan-Jayapal Stop Wall Street Looting Act (SWSLA, HR 3848). This
legislation directly attacks the perverse incentives that reward predatory practices by private equity
general partners. By closing loopholes and making fundamental changes in legal liability for private
equity general partners, it would curb the excesses of private equity insiders, without affecting
productive partnerships that genuinely assist portfolio firms. Critically, the SWSLA is designed to

38}
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address the incentives faced by the general partners of the private equity firm, and is aimed squarely
at ending the power of private equity insiders to engage in behavior that exploits and harms
portfolio firms and limited partners, and at strengthening workers, investors, and other stakeholders
in dealing with PE We urge Congress to stand up for working people and for communities, patients
and consumers, and enact the Stop Wall Street Looting Act.

I. The Growing Private Equity Industry

The private equity industry has an outsize influence on today’s economy. Private equity (PE) funds
control $5.8 trillion inn global assets, including over 8,000 U.S. businesses with millions of
employees. The PE industry owns hospitals, residential houses, restaurants, retailers, manufacturers,
tech firms, for-profit colleges, payday lenders, and much, much more. Private equity is behind
ptivate corrections and prison services, bail bonds, electronic monitoring, and even prison hospitals
as well as funding private migrant detention facilities that generate profits by disproportionately
harm people of color.” And private equity is a major funder of fossil fuel extraction, transportation,
and power production, worsening the climate crisis.”

Private equity firms are Wall Street investment companies that pool large volumes of private capital
to buy companies, real estate, natural resources, and other assets. PE funds operate in their own
private market — the companies and assets are privately owned by the PE firms, with values,
earnings, and corporate information hidden from public view.” The mvestors include wealthy
families, sovereign wealth funds, pension funds, endowments, and other institutional investors.

The PE firms recruit investors to put money into specific funds that then invest in assets
(sometimes specialized into a single industry, like health care). These investors generally are required
to keep their investments in the private equity fund for the entirety of its ten-year (or more)
duration. The institutional investors are limited partners in the fund and the ptivate equity managers
are the general partners: the investors commit the funds that make up the majority of the equity
stake and agree to pay a management fee and the PE firm manages the fund, determines which
assets to buy, manages the portfolio, and controls the portfolio companies.®

The majority of the private funds go into corporate takeovers that buy publicly traded or private
companies. Theoretically, the private equity firms share their capital and managerial expertise to
strengthen the performance of the target firm and deliver higher earnings and profits.” Target firms
include publicly traded or privately held companies that the PE firm thinks are undervalued, poorly
performing, undercapitalized, or capable of becoming more profitable.® The PE firms control and

3 Burke, Garance and Martha Mendoza. “Trump adsmin shifting to privative miprant child detention,” Awsogiated Press. October
3, 2019; Private Fquty Stakeholder Project. “Continu pax Pactnery” Digital Shackles.” October 2019;
Private Equity Stakeholder Project. {Fact sheet]. “Privs ned Firms Dominate Prson and Detention Services.”
December 2018; McLeod, Marsha. “The p e aption.” The Atlantic. September 12, 2019.

4 Seidman, Derek and Donald Shaw. Public Accountability. “Presidential Candidates Take Money from Major Tossil Fuel
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manage the target portfolio companies for a few years and either launch it as a public company
through an initial public offering (IPO) or sell it to another firm.

Private equity takeover funds have been rapidly buying up U.S companies for the past decade. The
stments, and the average size of the deals has soared (see

number of deals, the scale of the it
Figure 1). As a result of the surge of deals, private equity owns a bigger stake in the U.S. economic
landscape.” U.S. private equity assets under management (essentially a measure of the scale of PE-~
owned companies) has grown by $455 billion (or 40 percent) over the past decade from $1.13
trillion in 2009 to $1.58 trillion in 2018 (see Figure 2).""

Fig. 11118, Private Equity Takeover Deals 1 Fig. 2: U8, Private Equity Assets Under Management
¢ 3
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Source: Fshusk

Private equity has grown in the low interest rate environment during a bullish stock market that
buoyed corporate values — the same conditions that led to the PE boom before the global financial
crisis (and its subsequent bust). Importantly, while dealmaking slowed down in the immediate
aftermath of the financial crisis, private equity’s ownership stake in the U.S. economy grew steadily
throughout the Great Recession.

Some of the “assets under management” are not companies, but committed investor funds that the
private equity firms have not yet deployed in takeover deals. These committed but unused funding
remains available as “dry powder.” The global pool of dry powder reached a record $2.5 trillion by
the summer of 2019, and private equity firms continued to raise money for even more funds as they
searched for takeover targets.”” Large pools of dry powder can increase the pressure on PE firms to
buy assets even at high multiples of valuation, essentially overpaying for assets, which will in turn
hinder long-term returns.'” The ballooning dry powder has pushed PE firms to pursue more
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aggressive takeovers — higher prices, more leverage, and bigger deals."” Moreover, dry powder
represents potentially investible capital that is parked on the economic sidelines while PE firms
decide what investment strategies and takeover targets to pursue.

Dry powder can be expensive for PE investors like pension funds. PE firms do not access
committed funds until they are used to make a purchase, but institutional mvestors are required to
park the money in easily accessible —— and usually low yield — investments. The committed but
undeployed fundraising constitutes a portion of a fund’s dry powder." But investors nonetheless
must pay management fees on these dry-powder funds, meaning they are paying management fees
on these sums even though the dry-powder funds are not being actually managed by the PE firms.

I1. Predatory Practices and Financial Engineering by the Private Equity

The earnings and performance of private equity firms are generally not derived from superior
management but from financial engineering that generates income for the PE executives but does
not strengthen the takeover targets. The PE firm takes control of the company, often imposing
severe cost-cutting measures and layoffs.”® Private equity firms promise quick 20 to 25 percent
profits which can often only be achieved by extracting value from the firm, not improving its long
term productivity.

The economic benefits flow significantly to the general partners in fees, disbursements, and profit
sharing. Limited partners (PE investors) gain if the portfolio assets are sold for more than the
acquisition price, but they lose all or a portion of their equity stake if portfolio companies are
liquidated or enter bankruptcy.

The PL firms have distorted incentives to engage in financial engineering and excessive risk taking.
Because the private equity owner is largely shielded from downside risks that may fall on workers
and customers of portfolio firms, it has an incentive to take actions that effectively transfer value
from the firm to the private equity owner, even at the cost of the long-term productivity or
sustainability of the target firm. Below, we describe several ways in which this occurs.

First, the leveraged buyouts load target firms with debt that diminishes their resiliency and capacity
to respond to market shifts, and can drive them into bankruptcy. Second, the PE firms extract
substantial value from target firms through excessive fees, dividends, real estate lease backs and
other tactics. Third, private equity firms take advantage of tax loopholes, create complex corporate
structures to sidestep corporate responsibility, and are a major force behind the current wave of
merger mania that is rapidly consolidating the U.S. economy.

A. Private equity leveraged buyouts threaten target firms and the economy
Private equity investments rely on substantial amounts of debt financing to take over companies.

This shifts the risk of the fakeover to the target company and the benefits to the PE buyer. These
leveraged buyouts are the “core of the business,” according to Businessueek.”® Target firms that

spinoza and Platt (2019).
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prosper deliver outsized returns for PE firms when they are sold, because their small equity stake is
multiplied when the portfolio is sold for more than it cost to takeover. But if the higher debt loads
drive the portfolio firm into bankruptey, the PE firm only loses its small initial equity investment
(and institutional investors lose their comparatively larger equity stake); the target firm is solely
responsible for repaying the debt imposed on it by its PE owner, which increases the risk of
bankruptey. The quick exit window
means that PTL managers are

unconcerned about the imposed Fig. 3: Debt from l(3$st31TE L;everaged Buyouts
HHONS)

debt loads that can continue to
burden the firms for years after the
PE firm has exited.

The private equity firms have
largely walked away unscathed, but
there are all-too-frequent real and
devastating impacts of the private
equity leveraged buyout gamble.
There have been a host of high-
profile PE-driven bankruptcies in
recent years, including retailers like
Sears and Toys “R” Us, mining
company Blackjewel, and
Hahnemann Hospital in

Philadelphia. These catastrophic WO 00 WM AR NB W W 0B T 2018
collapses have harmed workers and Source: iehbook; A1G
communities.

Looming leveraged buyouts: Funds buy assets with the investors” money and a considerable
amount of debt. Private equity firms generally pay a tiny portion of the purchase price to takeover
target companies, meaning they have little invested in the financial future of the portfolio company.
The PE firms pony up about 2 percent of the purchase price, the investors put in the rest of the
equity, and the remainder is typically debt financing.”

These leveraged-buyouts (LBOs) are like investors that flip a house for profit. The PE firm buys the
target company with a small equity down payment and borrows the rest of the purchase price, like
getting a mortgage on a house that you intended to improve and resell. Unlike a mortgage, the
target company must borrow to finance its own takeover and service the debt (sort of like the house
repaying the mortgage).”” If the PE deal is successful, when the PE firm sells the company or
launches an initial public offering, it keeps the profits (the price appreciation since the takeover) and
repays the debt. The debt makes the deal much more profitable.

i Slavkin Corzo, Heather. Testimony before the House Financial Services Committee, Subcommittee on Investor Protection,
trepreneurship, and Capital Markets. 11.S. House of Reg ives. Promoting Hconomic Growth: A Review of Proposals
1o Strengthen the Rights and Protections for Workers. May 15,2019 at 13

% Applebaum and Batt (2012) at 1.
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Over the past five years, the PE leveraged buyout deals have relied an average of 60 percent debt
financing.” Many of these deals have had much higher leverage. The 2008 PE-backed leveraged
buyout of Harrah’s Entertainment (now Caesars Entertainment) was financed with $23 billion in
debt — making the $31 billion deal over 75 percent leveraged (it collapsed in bankruptcy).* The
2006 KKR and Bain Capital $21 billion takeover of hospital chain HCA included $16 billion of
debt, making it 76 percent leveraged.”

And as deal volume has grown, the total debt load from these leverage buyouts has ballooned as
well. Over the past decade, debt from U.S. PE leveraged buyouts has grown neagly six-fold, from
$73 billion in 2009 to $419 billion in 2018 (see Figure 3).”

The highly leveraged and indebted target firms are at risk of substantial financial distress if their
earnings are insufficient to service their debt payments that can lead to bankruptey and liquidation.®
These risks are more pronounced during periods of slow or moderate growth or economic
downturns, similar to the current conditions
and economic forecasts given trade tensions JES— S
and cotporate debt loads. In 2019, there were Fig. 4: PE Takeover Valuation Multiples
99 private equity-owned firms with distressed
credit ratings that had a significant chance of
defaulting on their debt.”

The debt from the LBO and any dividend
recapture stays on the books of the portfolio
firm, not the private equity firm that required
the company to take out the loans. The target
companies are responsible for making the debt
payments out of the business earnings. The
debt burden can make it harder or impossible
for the target company to invest in the business
to increase productivity, competitiveness, sales,
or mncrease compensation for workers to
provide family sustaining wages or benefits.

2007 2008 2008 2010 201¢ 2012 2013 2014 2015 2016 X

Sourco: purchasa prisc/EBITDA, Mckinsey 2013

High purchase premiums increase debt loads and leverage: PE firms are paying an increasing
premium for target companies. Since 2009, the PE purchase price versus performance multiple
(earnings before income taxes, debt, and amortization, or EBITIDA), has risen by 73 percent (see
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Figure 4).” In 2018, PE firms paid more than 11 times target firm’s financial performance —
approaching multiples not seen since before the financial crisis.

Higher purchase multiples may affect the financial returns for PE firms and their investors. First,
these higher prices mean that the takeovers require more leverage and higher debt loads, leaving the
target portfolio firm with a larger loan payment that could threaten performance. Secondly, it may
be harder for PE firms to profitably sell assets that were purchased at high price premiums; if the
purchase price was overvalued it would require higher exit prices to get promised returns.

B. The impact of private equity debt on the macro economy and financial system

The large number of private equity leveraged buyouts, their increasing leverage levels, and the
borrowing used to finance them have been at the heart of a rapid growth in high-risk corporate
debt. The volume of loans outstanding to companies that are already highly leveraged compared to
their cash flow, often referred to as “leveraged loans,” has doubled in size since 2007, to at least
$1.2 trillion. Corporate sector debt is now at a record level as a proportion of the economy (gross
domestic product or GDP). This increase in high-risk debt has repeatedly been singled out by
analysts and regulators as a threat to the economy. For example, the last three financial stability
reports by the Federal Reserve Board have all highlighted leveraged business debt as a key
economic vulnerability.”

There is no question that private equity activity is at the heart of the growth in leveraged lending.
The International Monetary Fund found that globally over half of leveraged lending in 2018 was
acquisition-related.” In 2019, private equity portfolio firms were responsible for over half of U.S.
leveraged lending.® And the private equity business model is built on taking advantage of the tax
and other incentives that reward high levels of leverage.

High levels of leveraged lending pose several macroeconomic threats. First, they are likely to
amplify the next recessionary downturn.® Current levels of leveraged lending mean that
corporations will enter the next economic downturn with an unprecedented level of business debt.
When companies experience a decline in their cash flow due to the recession some will become
unable to service such elevated levels of debt and either lay off workers or go bankrupt. As
documented elsewhere in this paper, we are already secing this occur to private equity owned
companies even without a broad economic downturn. Second, high levels of defaults on leveraged
loans could contribute to the instability of the financial system due to losses experienced by banks
and investors, in something like the way that high levels of foreclosures on mortgages stressed the
financial system in 2008.

There i3 some uncertainty around this second point on the effects of leveraged lending on the
stability of the financial sector. Some banks and regulators have argued that banks themselves are
not exposed to losses due to leveraged loans, as most of these loans are sold on to other non-bank
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investors. High-risk leveraged loans are often repackaged into securitized products known as
collateralized loan obligations (CLOs), which are sold to insurance companies, institutional
investors, and investment funds. If there are substantial losses on these securitized products, such
losses could occur at pension funds and insurance companies. While this would cause significant
losses to retirement savings, these institutions are not as critical to credit intermediation as banks.

However, this is very similar to arguments made prior to the 2008 financial crisis concerning
subprime mortgages and mortgage backed securities. Prior to the crisis banks also argued that losses
on subprime mortgages and securitizations would fall on outside investors that were not critical to
the financial system. But subprime mortgage defaults and the associated shutdown of securitization
markets used to sell these loans did produce dramatic stresses on banks and the entire financial
system. Banks turned out to have substantial inventories of unsold loans and to be more vulnerable
to securitization losses than observers predicted. Non-banks such as the insurance company AIG
which were exposed to credit risk turned out to be critical to credit intermediation. Large-scale
defaults on leveraged loans and the shutdown of CLO markets could have similar unexpected
impacts on the financial system and could endanger the flow of credit.

C. Private equity extracts value through fees, dividends and asset stripping

Private equity management and consultant fees: Private equity firms charge high fees for their
purported management expertise. According to Bloombers, these management fees now “yield a
geyser of profit.™ Institutional investors may be unaware of the fees and expenses charged to
portfolio companies that can be high enough to affect the finances and cash flow of the portfolio
firms.” Private equity firms charge monitoring fees and can require portfolio companies to pay
“operating partner” consultants that are not fully or clearly disclosed to institutional investors

Fig. 5 Esti Global PE fees
(5 biions)
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Management fees alone generated tremendous income for PE firms. Bloomberp calculated that
Blackstone’s received $2.46 billion in management fees and Apollo received $1.12 billion in fees in
2016.%

PE firms typically charge 2 percent of the assets in the portfolio as well as 20 percent of any asset
appreciation.” The 2 percent management fee is more than twice what most money managers
charge and has not changed even as fund sizes have ballooned.” The fee includes committed but
undeployed funds — so the PE firms charge a management fee for money the investors have not
yet given to the fund to be invested.” Two percent can add up quickly. Americans for Financial
Reform estimates that investors paid $117 billion in management fees to private equity firms in
2018 — more than double what they paid a decade earlier (see Figure 5).”

In some cases, PE firms may be charging institutional investors inappropriate fees or imposing fees
or charges on investors without the general partners (the PE firm) bearing their share. In 2015,
KKR & Co. paid $30 million to the SEC to settle charges that it imposed $17 million in “broken
deal” expenses solely on its institutional investors without allocating any of the broken deal costs to
KKR and without disclosing that the firm would not share in broken deal costs.™ In 2014, the PE
firm Clean Energy Partners, ILC and its chief executive paid $2.2 million for inappropriately
charging investors for over $3 million in expenses that were imptoperly disclosed.™ Also in 2014,
Lincolnshire Management pad $2.3 million to settle SEC charges that it misallocated expenses to its
investors by billing one fund for a portfolio firm’s expenses that was owned by two Lincolnshire
funds.* In 2018, Yucaipa Master Manager LLC agreed to pay $1 million to settle chatges that it
failed to disclose contlicts of interest and misallocated expenses that harmed investors.”

Dividend recapture schemes add debt: The private equity firms often require the target
companies to take on more debt to pay the investors a dividend or repay a portion of the general
partners’ down payment, known as dividend recapture.”® According to Blaowmbery “buyout firms
routinely extract large sums for themselves after taking companies private.”” These dividend
extractions benefit the PE general partners and investors, but additional debt loads can damage
portfolio firms’ credit ratings and even contribute to bankruptcies.” These dividend recaptures also
juice reported earnings, making the portfolio firm artificially look more profitable even though the
payments were made with debt.”
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Dividend recaptures can be substantial and impose additional debt loads on portfolio tiems. In
2019, Sitver Lake Management LLC and Singapore’s sovereign wealth fund GIC took out $910
million in debt-financed dividends from Ancestry.com and planned to take another $150 million
before 2020." In 2017, Sycamore Partners bought office supply retailer Staples for $6.9 billion with
$4 billion in debt, and within two years it extracted $1.3 billion in dividend recaptures, about 80
percent of the fund’s initial equity stake. This also raised the firms total debt to $5.4 billion —
nearly 80 percent of the purchase price.” Bain and KKR extracted a $1.75 billion dividend payment
from hospital chain HCA the year before taking it public in 2011." In total, Baron s estimated the
dividend payments to the private equity owners (and the CEO) totaled $20.7 billion from 2006 to
2010.%

Stripping real estate and other assets: PI firms also shift assets out of target firms into other PE
controlled subsidiaries. The PE firms create a series of shell companies, often separating the
operating businesses (a nursing home or retail establishment) from the real estate assets, forcing the
operating businesses to pay rent to a separate PE owned real estate shell company in what is known
as lease-back. After Sun Capital bought the department store chain Shopke i a leveraged buyout, it
sold off its real estate for $800 million and forced the chain to lease-back its formerly owned real
estate. The added rent costs helped drive the store into liquidation that closed 360 stores and
destroyed nearly 23,000 jobs.™

The PE-controlled hospital chain Paladin Healthcare bought two Philadelphia community safety-
net hospitals, including Hahnemann University Hospital for $170 million.” Paladin quickly moved
Hahnemann’s prime real estate into a separate real estate business valued at $58 million.” The
Hahnemann campus covered a city block near city hall that CNN reported would be “incredibly
desirable for a high-end hotel or condominiums.” When Paladin moved Hahnemann into
bankruptey (ultimately shuttering the hospital, see below at pages 44 to 46), it kept ownership of the
real estate; these valuable assets were excluded from the bankruptey process.” Other assets can be
looted as well. As Caesars Entertainment was sliding into bankruptcy, PI owners Apollo and TPG
sold valuable assets like Planet Hollywood and Bally’s to other Apollo and TPG controlled
companies.”
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D. Private equity’s tax loopholes, corporate structures, and merger-mania

Private equity dodges responsibility and ability: The PE firms distance themselves from
liabilities by structuring the portfolio companies as separate partnerships owned by the PE firm.*
‘This insulates the PE firm from responsibility for the actions of the portfolio company, even
though the PE managers make the business decisions for the acquired firms. The portfolio firm is
responsible for business losses (or bankruptey judgments), not the PE firm. Similarly, the PE firm is
insulated from liability from any dangerous result of cost-cutting directed by the PE firm — safety
lapses, environmental accidents, or personal injury or negligence. For example, private equity adopts
complex corporate partnership structures to takeover nursing homes that largely eliminates the PE
firm's liability for negligence, malpractice, or government claims of overbilling Medicare or

Medicaid and reduces the incentive to deliver quality care.”

Private equity’s beneficial tax treatment: The private equity industry benefits from extensive tax
benefits. First, the tax code allows businesses to deduct loan payments from their income, which
lowers their tax obligations and increases net revenues and investor returns, which acts essentially as
a transfer from taxpayers to private equity firms.” Additionally, private equity earnings from selling
portfolio firms (either through sales or IPOs) are considered capital gains not corporate income,
which is subject to lower tax rates. Private equity general partners also can take advantage of the
carried interest loophole to pay lower rates on their income.

Private equity driving merger mania: private equity firms have supercharged the recent wave of
merger-mania by financing neary half of all U.S mergers. Private equity deals were less than one
fourth of all North American mergers in 2009 (23.9 percent) but rose to neartly four in ten deals by
early 2019 (39.4 percent).” Private equity firms not only fund merger-mania, but individual firms
often pursue a monopoly strategy to roll-up fragmented industries. The PE firms use “add-on”
deals to purchase multiple competitors of a portfolic company to create a much bigger player in an
industry. Through the third quarter of 2019, 68 percent of all U.S. PE buyouts were add-on
takeovers.” For example, the two largest helicopter ambulance firms are private equity-owned, were
formed by PE. buying up scores of separate firms, and now control more than half of the national
market and routinely “sucprise bill” transported patients as much as $30,000 to $40,000.%

Private equity operates in a regulatory blind spot that facilitates predatory practices: The
private investments are inadequately regulated; they are not subject to the same level of federal
oversight or required transparency as banks, stockbrokers, or mutual funds even though they
provide similar services {credit and investments). The Center for Economic and Policy Research’s
Fileen Applebaum says private equity firms operate as part of the “growing shadow banking
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system.”* The private equity industry grew to its current size by exploiting vagaties and loopholes
in the U.S. financial regulatory system fostered by decades of deregulation.

These Wall Street investment firms to operate with no or minimal disclosures of their financial
performance or governance and without prohibitions against conflicts of interest. Private equity
funds that did not solicit unsophisticated or many investors were exempted from certain federal
securities laws (notably the Investment Advisors Act and Securities Act among others) that allow
them to operate with little financial disclosure (although the Dodd Frank Wall Street Reform and
Consumer Protection Act required some registration and reporting for funds over $150 million).®

ITI. The risks and declining returns for private equity pension investors

The private equity industry promotes its investrnent funds as providing reliably superior returns to
the stock market, but the reality is that PE investments are not necessarily better performers and
these investments can pose risks for investors — including liquidity risk, lower transparency, and
higher risks associated with debt leverage, along with reputational risks, and the risks that come
from PE actions that undermine their members economic security outside of their pension funds.

Private equity investors are generally more sophisticated, more experienced, and more
stors, but private equity funds can pose unique risks that can harm even these

knowledgeable inve
large institutional investors. The Securities and Exchange Commission director of compliance noted
that PE. funds can pose “risks and temptations that are not present” in the public market.*
Although the PE industry offers rosy projections of high returns, the reality for investors like
pension funds can be substantially more anemic. It is very difficult for investors to assess ot track
the performance of these investments for a host of important reasons. PE funds are not required
to make comparable financial disclosures, it is difficult to value PE-held assets because they are not
traded, and the performance results can be misleading.

A. Recent private equity performance lagging industry promises

The industry promotes its history of outperforming the stock market over the past quarter century,
but its recent returns have been less impressive and more volatile as the low-hanging fruit of super-
profitable opportunities are evaporating.” A 2015 study by the University of Virginia Darden
School of Business found that the post-2005 vintage private equity funds did not exceed the
performance of stock markets. Newer vintages of funds might perform more pootly, as returns
decline as PE. fundraising increases, as it has over recent years.”

The private equity trade association American Investment Council’s latest performance benchmark
report demonstrates that PE investments do little better — or even worse — than comparable
investments in the stock market. In 2019, AIC reported that the 10-year median return for major
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PE indexes (excluding venture capital) was slightly below the 10-year return for stock indexes
(including dividends) (see Figure 6).%

Over the past decade, pension fund investments in private equity performed even worse than
typical PE investments and the stock market.”” Collectively bargained retirement plans and pensions
have over $7 trillion in invested capital.” Some pension funds are under pressute to rely on the
promised higher returns from private equity to compensate for inadequate contributions from
employers.” On average, about 9 percent of these funds are invested in private equity and the ten
largest pension fund investments in private equity amounted to $163 billion in 2019.” Some
pensions invest far more in private equity. As
of 2019, two Pennsylvania public employee RSO R
pension funds had over 14 percent of their Fig. 6: 10-Year Return Private Equity v. Stock Market
portfolios tied up in private equity.” !
According to Preqin, 27 public pension funds
have 15 percent or more invested in PE in
2019.7

Limited partners rarely see the returns that
the industry average indexes. Several studies
have found that limited partners receive far
less favorable returns than the PE industry
adverﬁscs,’_ In part IhlS is because llm{m(} ‘Cnnbmdge ‘ \Ccp s North Péns;or Fund\ usselt 3000‘ é&P 509 \ndeg
partners (like pensions) do not benefit from Assoe. US.PE America PE PE bvestiments  Index

the fees and carried interest payments that go oo o

to the fund’s general partner.” The industry
highlights short- and medium-term returns,
but the 10-year returns (which have recently been lower than stock market indexes) may better
reflect the yields for limited partner investors that have their money locked-into private equity for
the life of the fund. This is confirmed by a footnote in AIC’s performance report that admits that
PE investment retumns that exceed stock market performance do not apply to the limited partner
investors, only the PE fund (and general partners).™

Source: AIC 2019; median PE fund inde {without venture capital}, stock indexes include dividends) |

Fven when average returns appear rosy, many PE funds have indifferent performance, often
comparable to the stock market, meaning that there is little premium for the loss of liquidity
(locked-up investment) or opacity. One report suggests that more than half the PE funds perform
only as well as — or worse than — the stock market.” A University of Virginia study found that

¢ AIC. “Performance Update 2019 (1.7 2019 at 2.

cate <U1J L8,
bid. at 5.

avkin Corzo (2019) at 1.

t 2 and 4.
1s are “running 2 guift Pennsy

Investor. Nagust 26,

2019.

7 Prequin. Public pension investor data. 2019,

> Applebaum and Batt (2012) a1 24,

AIC (2019, “Performance Lindate 2049 1) at 3.
7 Parmer and Kelly (2019).
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only the top quartile of funds exceeded the stock market; if investors put money into the bottom
three-fourths of fund performers the results were comparable to or worse than the stock market.”

B. Private equity poses liquidity, transparency, and valuation risks for investors

Difficult for institutional investors to accurately value portfolio assets: It is almost impossible
to assess the value of PE-owned businesses and assets while they are held by the PE firm. Unlike
publicly traded assets, there is not the constant pricing data from investors continuously trading the
stocks.” Fund values are basically the returns from portfolio exits and the net asset value of current
portfolio holdings. But current, accurate net asset values are difficult to assess for assets that have
not changed hands.”

The initial purchase price is often highly overvalued, with high and rising valuation multiples, which
can make it hard to secure returns. In addition, it can be difficult to distinguish increases in PE-
owned company values from overall appreciation in publicly owned companies during bullish stock
markets.” General partners’ earnings are tied tightly to raising money for future funds, which can
affect the valuation of funds and potentially mislead investors. A 2013 study found that PE firms
tended to fundraise for new funds after profitable exits and/or after artificially inflating net asset
value (which was subsequently marked down after the fundraising).”

Liquidity risk: Investments in private equity funds are especially illiquid; investors are required to
keep their money in the fund for its duration which can be a decade or more.” It is difficult for
institutional investors to exit funds until the fund is wound down or the private equity firm sells off
its entire portfolio of target firms and assets.* There is little secondary market for private equity
investments. In 2018, there were only $57 billion in secondary private equity transactions — less
than 1 percent of private equity’s $5.8 trillion global assets under management.” The illiquidity of
PE investments represents an opportunity cost, as these investments cannot be reallocated to other,
potentially more profitable assets.*

Private equity opacity prevents performance assessments: It is difficult for institutional
investors to assess the actual performance of private equity funds. The private equity firms are not
obligated to provide the kinds of financial performance information that publicly traded companies
are required to disclose. Efficient, healthy markets require that all parties have access to transparent
material information to make investment decisions. The quality, quantity, and form of financial
disclosure essential to providing equitable access to market information that is necessary for
investors, the public, and functioning markets is not currently available for private equity
investments. The limited disclosure required under the Dodd-Frank uncovered substantial lapses.

Flastis, Jenkinson, and Kaplan (2013) at 20.
“ Parmer and Kelly {2019).

# Barber, Brad M. and Ayako Yasuda. “Intedm Fund Performance and Fundraising in Private Equity.” December 16, 2015 at

plebaum and Batt (2012) at 16.

Barber and Yasuda (2015).

& Harsis, Robert S., Tim Jenkinson, and Steven N. Kaplan. “Private equity perfonmance: What do we know?” Journal of
Finance. Vol. 69, Iss. 5. October 2014.

& Slavkin Corzo (2019) at 14.

cKinsey & Company (2019) at 15 and 31.

Parmar and Basak (2019).
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More than half of the SEC’s examinations of private equity advisors in 2014 found “violations of
law or material weaknesses in controls.”¥

The PE industry’s performance metric, the self-reported internal rate of return (IRR), can be easily
manipulated. PE firms calculate the fund’s IRR based on the performance of portfolio assets (from
purchase to sale), not on the performance of investors” committed funds. But PE firms do not
instantly purchase assets with the committed money, which is required to be held ready to make
purchases. This can artificially shorten the performance hotizon of the assets relative to the
committed funds and raise the apparent rate of return, but that faster rate of return would not apply
for the entirety of the investor’s commitment.® Warren Buffett recently said that IRR returns were
“really not calculated in a manner I would regard as honest.”™

Private Equity also does not report clearly or adequately to investors about the fees they are
collecting, and how much investors have paid and will be required to pay. In fact, the funds may
require investors to sign agreements specifically stating that they do not have the right to know
what fees they are collecting. Finally, PE’s lack of transparency to investors about what portfolio
companies they own and acquire, and about the business strategies they plan to pursue at those
firms, is another serious impediment to investors effective assessment of the costs and benefits of
specific fund investments.

IV. Private Equity Accountability and the Stop Wall Street Looting Act

The disturbing impacts of private equity ownership — increased indebtedness, more worker layoffs,
a greater tisk of bankruptey, and an increase in abusive practices toward customers and
communities — spring directly from the private equity business model.

A central feature of that business model is a lack of accountability for the general partners of the
private equity fund. General partners advance only 2 tiny fraction of the funds used for private
equity activities — on average, less than 3 percent of the fund’s equity, which implies far less than 1
percent of the total funds used for acquisitions.” Yet they are the key insiders who control the
fund’s decisions and the management of portfolio firms. Private equity general managers have been
able to manipulate the limited liability framework of corporate law to shield themselves from the
downside risk of their actions, while using their control of portfolio companies to capture the
upside profit. This lack of accountability creates skewed incentives which undermine the long-term
well-being of private equity owned companies, thetr workers, their customers, and the communities
in which they operate.

The relationship between a portfolio company and its private equity owner begins with a leveraged
buyout in which the portfolio company takes on debt to pay for its own acquisition by the private
equity fund. The portfolio company is responsible for re-paying this debt but the private equity
owner is not.

Bowden (2014).

5 Parmer and Kelly (2019).

 Parmar and Basak (2019).

9 Segal, Julie. “Having skin in the gawe isw't so easy agymere for private equity managers.” lastitutional Investor. February 19,
2019
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In order to service the portfolio company’s enormous acquisition debt, the private equity fund
owner will impose extreme cost-cutting on the portfolio company, which endangers the long-term
future of the company. At the same time, the private equity fund will extract various types of fees
and distributions from the portfolio company, leaving the portfolio company even more thinly
capitalized, but increasing the short-term profits of the private equity fund. In some cases, the
private equity fund might insist on cost-cutting measures that involve legal violations, such as
environmental pollution or workplace safety violations, for which the portfolio company, not the
private equity fund, is legally responsible.

If the portfolio company is able to service the enormous acquisition debt, it will be sold by the
private equity company. If not, it will end up in a bankruptey in which the acquisition lender will be
paid off the top from the company’s assets because of its security interest, leaving other creditors
(including the federal government) and the employees of the company with recourse only to
whatever scraps are left over, not the resources which the private equity owners have drained from
the company during the period between acquisition and bankruptey. The leveraged buyout is in
essence a “heads-I-win, tails-you-lose” proposition for private equity.

Lack of accountability extends not only to the relationship with the portfolio firm, but to the
relationship between general partners and their passive investor limited partners, who provide the
great majority of the fund’s equity. Private equity funds are not subject to the disclosure framework
intended to protect investors in publicly registered funds such as mutual funds. General partner
insiders have taken advantage of that fact to routinely mislead or deceived limited partners
regarding overall returns to mvestments, as well as other issues.”

A central goal of the Stop Wall Street Looting Act (SWSLA) is to impose accountability on private
equity general partners and their fellow insiders for their actions with respect to pottfolio
companies and outside investors. The new restrictions on private equity general partners and their
insiders in the SWSLA are designed to protect portfolio companies — and their stakeholders — by
eliminating the incentives and capability of the general partners to engage in harmful actions.
Elements of the law also protect limited partners by requiring general partners to follow disclosure
and other rules designed to protect outside investors. In addition, the legislation increases worker
protections in bankruptey procedures and eliminates certain tax advantages enjoyed by private
equity insiders.

Title I of the bill imposes joint and several liability on the private equity firm’s general partners and
their insiders for liabilities of the portfolio companies owned by the private equity fund. This
inchudes debt incurred in the takeover of the portfolio company, as well as legal penalties due to
lawsuits or regulatory actions against the company. The joint and several liability makes the general
partners of the private equity fund liable for debt that is incurred by a company in a private equity
takeover, as well as for any costs of regulatory violations or legal judgements involving customer
harm at the company. SWSLA also extends this liability to the insiders of general partners, so the
actual control persons have liability for the wrongdoing they direct.™

pplebaum, Hileen and Rosemary Batt. Ceater for Heonomic and Policy Research, “Fees, Fees and More Fees: How

it Limited Partoees and 1S, Taxpavers.” May 2016,

¢2 Congress has previously mandated such control person liability for violations of federal consumer financial law as part of
the “related person” Hability under the Consumer Financial Protection Act.

ae Fouity Abuses
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SWSLA’s joint-and-several liability provision are necessary to appropriately align the incentives of
private equity general partners, who currently have an extremely lopsided risk-reward balance
because of the combination of limited liability and their enormous leverage. This lopsided risk-
reward balance is problematic because the general partners control the portfolio firm, so they are
able to encourage it to pursue riskier strategies, such as undue cost-cutting and disinvestment.
Importantly, SWSLA does not change the liability of the limited partners in private equity funds.

Title IT of the bill restricts the mechanisms private equity funds use to drain value from their
portfolio companies after they are taken over. The title includes a two-year ban on dividend payouts
from the portfolio company up to the private equity fund, and a complete ban on so-called
“monitoring fees” which are payments from the company to the fund that are not clearly tied to
services rendered. The two-year ban on distributions mirrors the EU’s 2011 Alternative Investment
Fund Managers Directive.” It also includes a provision that strengthens federal fraudulent transfer
law enabling certain transfers of value from the portfolio company to the private equity firm,
including transfers in the initial acquisition process for the company, to be reversed and recaptured
in cases where the portfolio company goes bankrupt. This means that resources taken from the
company by the private equity firm will be available to pay obligations to workers of the company
in case of a bankruptcy. Finally, the title includes a provision that ends tax benefits for excessive
leverage at a portfolio company.

Title ITT of the bill elevates the priority of worker claims in bankruptey cases, and also restricts
mechanisms by which management mnsiders are able to take outsize shares of the bankruptey estate
ahead of worker claims. This means that in cases in which private equity owned firms (as well as
other firms) go bankrupt, the claims of ordinary workers for severance pay and pension obligations
are more likely to be honored.

Title IV of the bill eliminates the “carried interest” tax loophole, which permits private equity
general partners to qualify their income for the lower capital gains tax rate rather than the ordinary
income rate paid by wage and salary workers. The section provides that the returns to partnership
interests received for providing investment management services be classified as ordinary income
and taxed at the ordinary income rate.

Title 17 of the bill responds to ways in which private equity funds engage in deceptive marketing
practices in attracting outside investors, and also ways in which they take advantage of outside
investors (limited partners) once their funds are committed. Like hedge funds, private equity funds
benefit from exemptions to the securities laws and do not have abide by disclosure requirements
that normally apply to investment managers in funds that are registered investment companies (e.g.
mutual funds). The title addresses this problem by mandating that private equity firms provide
standardized disclosures to their investors in critical areas such as fees, returns, leverage, portfolio
firms owned, and the activities of other funds managed by the private equity firm. Furthermore, it
imposes fiduciary duties on the private equity general partners as regards any investments of
pension fund money, requiring them to respect the interests of limited partners who are entrusting
them with pension fund resources to manage.

9 European Parliament and European Council. “Directive on Alternative Investment Tund Manapers.” Directive

2011/61/EU, June 8, 2011
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Title 17T of the bill reverses a 2018 Jegal decision that exempted Collateralized Loan Obligations
(CLOs) from key risk protections imposed by the Dodd-Frank Act.” CLOs are a key financing
mechanism used by private equity firms to fund their acquisitions. Leveraged buyouts arc financed
with syndicated loans. CLOs are securitizations of pieces of these syndicated loans, enabling bond
market investors to invest in the loans that fund leveraged buyouts. This title restores the Dodd-
Frank “skin in the game” requirement that some of the risk from these securitizations be retained
by the entity selling the CLO. This creates an incentive not to deceive investors concerning the tisks
of loan securitizations, as occurred during the 2008 financial crisis.

A. Private equity interests have misrepresented the SWSLA

Insiders at private equity funds have a great deal of wealth and power, and the SWSLA would
greatly increase their accountability for the decisions they make. Indeed, it would effectively cut off
many of the most lucrative mechanisms private equity insiders use to enrich themselves at the
expense of portfolio firms and outside investors. So private equity firms have every incentive to
lobby against it, and are doing so.

In their efforts to stop the SWSLA, private equity interests have significantly misrepresented the
nature of the bill. They have consistently claimed that the SWSLA would harm companies owned
by private equity, which employ millions of workers, and also that it would increase lability for
private equity limited partners. Neither of these claims are true. As described above, the SWSLA is
aimed directly at private equity general partaers, increasing their liability for actions they take and
also increasing their disclosures to outside investors. Since, as described elsewhere in this testimony,
actions taken by private equity general partners to drain value from portfolio firms have frequently
been harmful to workers, firms, and communities, these steps can be expected on net to help firms
that are or might be the targets of private equity acquisition. The same s true for private equity
limited partners, who would be helped by the new disclosures and accountability measures in the
SWSLA.

A good example of extreme industry misrepresentation is the recent report by the Center for
Capital Markets at the U.S. Chamber of Commerce, purporting to estimate the economic effects of
the SWSLA.” The report estimates that the SWSLA could lead to the loss of up to 26 million jobs.
This implies that the SWSLA alone would lead to the loss of almost one in five (17 percent) of the
total jobs in the economy, almost triple the job losses experienced in the 2008 financial crash and
the Great Recession, and comparable to all the job losses experienced from 1929-1932 in the worst
period of the Great Depression.”

These numbers are based on the obviously faulty assumption that if returns to private equity general
partners are reduced due to increased liability, a significant share or even all of the firms owned by
private equity firms would simply go out of business. But private equity-owned companies do not
owe their existence to private equity. Private equity does not create businesses. Instead, it generally
acquires them when they are already established matare firms with a proven business model. Firms

tions and Teading Association v. Securities and Fxchang
stem. No. 17-5004. February 9, 2018.
. Chamber of Commerce. “Economic Impact Analysis of the Stop
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owned by private equity are not funded day to day by the private equity money used to acquire
them, but by their own earnings from ordinary business operations. As documented elsewhere in
this testimony, the tactics used by private equity funds divert the cash flow of the portfolio firms
away from business operations and investing for the future, and toward servicing debt imposed in
the leveraged buyout of the firm, or fees levied by the private equity owners. By reducing incentives
for these kinds of predatory activities, the SWSLA would in fact increase the stability of firms
targeted by private equity.

Furthermore, it is not true that the SWSLA imposes new liability on passive investor limited
partners of the private equity firm, as is claimed in the Chamber of Commerce report. The report
asserts that the new liability for debt and legal judgements in the SWSLA extends not just to general
partners and insiders of the private equity fund, but to limited partner investors such as pension
funds and charitable foundations. In fact, SWSLA’s definitions expressly exclude passive limited
partners from the reach of these provisions.”

In general, in their lobbying against the SWSLA private equity insiders are seeking to blur the
distinction between their own financial liability and the well-being of the firms they own and the
pension funds they are entrusted to manage. But the SWSLA is effectively aimed at increasing the
accountability of private equity insiders specifically, and reducing their incentives to take actions
that are harmful to targeted firms and outside investors, as well as to their customers and the public.

V. Private Equity Abuses Threaten Workers’ Economic Security

Workers frequently pay the price for PE takeovers. First, cost cutting strategies to boost profits are
often taken out of workers through workforce downsizing, lowering wages or eliminating raises,
reducing bencfits like health care and tetirement, and eliminating severance payments.” Even for
workers in unions, many PE takeovers have forced benefit or wage concessions (cuts) from workers
and even occasionally efforts to decertify existing unions or marginalize union workers (by shifting
work to non-union facilities, for example).” The PE-imposed cost-cutting “inevitably means job
cuts,” according to Businessueek.'

Second, the leveraged buyouts, financial engineering including dividend recapturing, and asset
stripping can leave target firms in a financially precarious condition. The downward pressure on
performance can lead to further downward pressure on wages and benefits, but it also can lead to
bankruptey. If the portfolio companies do not generate enough revenue to finance the higher debt
burden, the companies can and do slide into bankruptey and liquidation, costing even more workers
their jobs, livelihoods, and economic security. Since private equity controls a growing share of the
economy, both cost-cutting driven downsizing and bankruptey-driven layoffs pose significant risks
to U.S. workers and their families. Finally, the PE firms shield themselves behind a complex veil of
corporate shell subsidiaries, that prevent the PE firms and PE managers from being held

7 Specifically, the bill defines “the holder of an economic interest” in a fund, a status required by the bill for the attachment of
iability, to exclude any “person that is not an insider with respect to a control person.” (SWSLA, sec. 3(8)(C)(i). The terms
“nsider” is then defined as a “control person” of the private equity fund (SWSLA, sec. 3(9)). But “control person™ is defined
to expressly exclude passive limited partners in a fund.

%% Coleman-Lochner and Ronalds-Flannon (2019).
# Applebaum and Batt (2012) at 20.
“ Dimitdeva, Katia. “limight be malang nequality worse.” Businessweek. October 3, 2019,
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responsible for pension losses, unpaid benefits, or owed severance pay. The Pennsylvania state
treasurer observed that “too often, private equity firms instead buy companies, load them with debt,
and pay themselves off in secret while decimating a firm and a community.”""

The PE industry brags about the number of people that work at PE-owned businesses, without
acknowledging the increased job insecurity this creates from layoffs and bankruptcies. It makes
sense that as private equity buys up more businesses, the industry would employ a lot of workers.
But it is not the case that private equity creates jobs, it merely buys employers and in many cases the
number of workers at those companies shrinks after the PE takeover.

Fig. 7: Job growth at PE Firms v. U.S. job growth v. PE investment growth Fig. 8: Jobs at PE firms per million dollars invested

38%

0.8%

2010-2018 Change Annual Change

#Jobs al PE fims ®U.S Jobs 9 PE Invesiments

| Sources: AFR catoulations from AIC, Pitohbook and BLS data,

Nor does private equity sustain jobs or foster job growth. PE investments are rising much faster
than the workforce at PE owned businesses and the number of jobs at PE-owned firms is declining,
In 2016, the private equity industry trade association reported that PE-owned firms employed 8.1
million workers; by 2018, it claimed the figure was 8.7 million workers —a modest increase of 0.8
percent per year, about half the rate of the nation’s overall annual job growth of 1.7 percent (see
Figure 7). But U.S. PE assets under management (companies) grew much faster, rising 27.1
percent from $1.1 trillion in 2010 to $1.5 trillion in 2018." Because PE investments have grown far
faster than the number of workers at PE-owned firms, every million dollars of PE investments
accounts for fewer jobs today than a decade ago. In 2010, every $1 million in PE assets employed
6.9 workers, but that figure fell to 5.5 workers per $1 million invested in 2018 (see Figure 8)."*

& Jdzelis (2019).
Applebaum and Batt (2012) at 12;
Comprilsution of the US Private

nst & Young. Prepared for the American Investment Council. “Iieconomic

torin 2018.” October 2019 at 4. Number adjusted to exclude the 1 percent of
private equity direct employees that work at private equity fiems (1 percent of the 8.8 million estimate, bringing the number of
workers at PE-owned firms to 8.7 million); BLS. Seasonally adjusted full-time employees 16 years and over. BLS Series
12500000.

Black (2017); Pirchbook “Private M Decade of Growth™ (2019) at 3 and 6. 2018 figore derived from global assets
under management based on share of 113, investments and share of private equity.

* Ibid; Applebaum & Batt (2012) at 12; Ernst & Young (2019) at 4.
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A. Private equity abuses worsen economic inequality

Predatory and extractive practices by the PE industry have exacerbated economic inequality by
enriching a tiny number of PE executives while slashing jobs and pushing down on wages for
working families. P general partners fare very well under the industry’s business model. The top
private equity executives earn tremendous amounts each year. In 2019, managing general partners
and CEQOs salaty, bonus, and carried interest distribution reached $4.2 million and senior partners
earned $3.3 million.™*®

All this income makes many PE exccutives very, very rich. The share of PE firms as the sources of
the wealth behind the Forbes 400 richest Americans doubled from 1992 to 2011, when nearly 7
percent of the richest fortunes were derived from private equity."® The 2019 Forbes 400 listed
many private equity leaders among the nation’s tichest people, including Blackstone’s Steven
Schwarzman ($17.7 billion net worth), Apollo Global Management’s Leon Black (§7.7 billion),
KKR & Co.’s George Roberts ($6.1 billion) and Henry Kravis (86.0 billion), and Platinum Equity’s
Tom Gores ($5.6 billion)."”

This astounding wealth is accumulated at working people’s expense. Private equity takeovers
generate operational savings through cost-cutting that frequently involves layoffs, offshoring, and
depressing wages and benefits.'™ The financial engineering and debt loads imposed on target firms
make them more financially precarious. PE-owned firms are more likely to slide into bankruptey
and liquidation, costing even more workers their jobs and economic security. By raising already sky-
high earnings for top executives, financializing a broader swath of the U.S. economy, and destroying
family sustaining jobs, private equity is exacerbating the gulf between the haves and have-nots in
America, and increasing economic insecurity for working people.

B. Private equity downsizing and layoffs (even without bankruptcy)

Firms taken over by private equity are more likely to shed workers than non-PE firms. A 2019 study
by University of Chicago and Harvard economists found that after two years, companies taken over
by private equity had reduced the workforce (layoffs) by 4.4 percent compared to companies that
were not taken over.'” If the effects of this peer-reviewed, empirical analysis of employee rolls were
applied to the PE industry’s 2018 estimate of employees at PE-owned firms, about 400,000 of the
workers in the industry sponsored study could lose their jobs by 2020. A 2014 study by the same
authors found that the two-year job losses doubled within five years after a PE takeover." These
job losses were mostly middle-class, family sustaining jobs. A 2016 study found that private equity

Dosbian, Ids, “Compe:

7 Kroll, Luisa and Kerry A, Dolan. “The Forbes 400: The definitive rnking of the wealthiest Amecicans.” Forbes, October 2,
2019,
Dmitrieva (2019).
vis, Steven |. et al. “Ihe Sodial Iinpactof Private Fauity Over the Foonomic Cycle.” January 1, 2019 at 5.
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layoffs were concentrated among middle-class workers and that workers at PE-~firms had twice the
risk of unemployment due to offshoring or automation compared to non-PE workers."!

The PE business model incentivizes downsizing and benefits cuts, as increased revenues can be
captured by the PE owners. Private equity firms aim to sell their portfolio companies fairly rapidly,
ideally within 5 years. This encourages managers to extract value quickly. This often involves
slashing costs through downsizing of employees that can juice profits and productivity as fewer
workers struggle to perform the same workload.

For example, ptivate equity firms have bought hundreds of newspapers in the past decade. The
financial crisis accelerated the newspaper industry’s loss of revenues from online advertising
competition that depressed the value of newspaper companies; private equity eagerly bought up
these cheaper news companies. The five largest private equity and hedge fund-backed newspaper
chains went from owning 226 daily newspapers in 2004 to 785 in 2019."%

The PE investors demand severe cost cutting by firing reporters, editors, designers, and printing-
press operators to drive revenues and profits.”* Alden Capital slashed two-thirds of its newspaper
staff including unionized newspaper guild workers in the first seven years after it took over the
Digital First Media newspaper chain."** Alden also shifted $900 million worth of newspaper real
estate — offices and printing plants — into a separate Alden subsidiary, stripping assets out of the
newspaper businesses." The American Prospect concluded that “Private equity has been gobbling up
newspapers across the country and systematically squeezing the life out of them to produce windfall
profis.” 1

The staff cuts and asset stripping has compromised local news coverage and undermined
democracy itself. For example, the Fortress Investment Group’s GateHouse Media downsized the
Pearia Journal Star so severely that it reduced downstate Hlinois coverage from 23 counties to only
3.""" HEspecially for daily papers in smaller cities, firing or dramatically cutting the newspaper staff
has reduced coverage of local governments and businesses. For example, even the Ayigona Republic
now has only one reporter covering the Phoenix city government.® A 2014 report by American
University researchers found that the decline in the number of newspapers contributed to lower
voter turnout and democratic participation.” In August 2019, GateHouse anncunced a leveraged
buyout of Gannett, owner of USA Teday and many others, to create the nation’s biggest newspaper
chain with 280 daily papers, 300 weeklies and a circulation of 8.7 million." The deal was financed
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with a $1.8 billion loan from Apollo and the company planned to cut $300 in costs annually." The
takeover threatens the jobs of 1,200 newspaper guild workers at 33 Gannett newspapers and
newsroom staff at the Arigona Republic voted to unionize in advance of the private equity
acquisition.'?

The private equity takeover of other businesses has cut staff, reduced wages and benefits, and
climinated raises. The Cerberus-purchased Steward hospital network in Massachusetts reduced
staffing, closed units and eliminated jobs to meet budget targets.” The nurses’ union said these
moves caused dangerously low staffing levels.™ The nurses’ union also accused Steward of reneging
on commitments to support their pensions, refusing to base pension contributions on all work
(including overtime), and balking at joining a multiemployer pension plan.'” Immediately after Bain
Capital, KKR, and Vornado Realty Trust bought Toys “R” Us, it slashed jobs and froze or
drastically lowered annual pay raises, even for long-time employees.'

C. Private equity-driven bankruptcies destroy jobs

The private equity industry’s reliance on leveraged buyouts that burden the takeover target firms
with often unsustainable debt loads can — and often do — imperil the finances of portfolio
companies and even drive them into bankruptey. Other financial engineering can further
compromise the balance sheet of portfolic companies, including paying management fees and
additional debt to fund dividend recapitalization payments to the PE firms. In addition, PE asset
stripping of real estate can force portfolio companies to pay rent for occupying buildings they once
owned. The PE industry contends that it delivers management expertise and needed financing to
struggling or undervalued fitms, but portfolio firms often struggle to pay fees, rents, setvice new
and higher debt loads, and deliver higher profits for PE owners. When revenues are insufficient to
cover debt obligations, these firms slide into bankruptey and/or liquidation.

Portfolio firm bankruptcies and liquidations cost workers their jobs, benefits, severance payments,
and retiremnent security. Other businesses that supply or provide services to bankrupt firms can go
unpaid as well, potentially harming workers at these firms. Even without liquidation, bankruptcy
can significantly hobble portfolio firms because of the legal, organizational, and debt restructuring
costs and because the devaluation of corporate assets combined with the bankruptey filing malkes
securing future credit more difficult and expensive.’”

Private equity portfolio firms are much more likely to go bankrupt than firms that were not taken
over by private equity. A 2019 California Polytechnic State University study of nearly 500 leveraged
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buyouts between 1980 and 2006 found that 20 percent of the firms went into bankruptey — ten
times higher than the 2 percent of comparable non-LBO firms that went into bankruptey.™® A 2019
Pitchbook analysis confirmed that this trend is still continuing. Between 2016 and 2018, more than
one-eighth (12.1 percent) of PE public-to-private takeovers over $500 million went bankrupt, neatly
two-and-a-half times the 5.4 percent bankruptey rate for other comparably sized transactions, which
Pitchbook attributed to the tremendously high levels of debt from the leveraged buyouts.™

These PE-driven bankruptcies have cost jobs. The highly leveraged PE takeover of Harrah’s
Entertainment (now Caesars Entertainment) ended in disaster for workers. PE firms Apollo Global
Management and "TPG loaded up the casino company with $24 billion in debt during the 2008
takeover; the company’s debt payments of $2 billion annually exceeded its revenues and it went into
bankruptcy in 2015.% Workers paid the price for the PE gamble. By the time Caesars came out of
bankruptey, there were 19,000 fewer workers at the casino chain than before the PE takeover.™

Several PE takeovers of health care companies have led to job slashing bankruptcies. The PE-
driven bankruptey of Hahnemann hospital this year not only affected the community, but the fate
of the health care workers. In early 2019, Hahnemann stopped paying into the pensions for its
workers.””” By the summer, Paladin moved Hahnemann into bankruptcy and announced it would
shutter the hospital.™ The shutdown cost 2,500 jobs, including those of 800 union nurses, and left
nearly 600 physicians-in-training without residency placements.'™

Starting in 2010, Enhanced Equity Funds created the ambulance chain First Med EMS by rotling up
a series of ambulance companies with leveraged buyouts that incutred $30 million in debt.” By
early 2013, First Med was unable to pay its debts and it collapsed abruptly into bankruptey
liquidation two weeks before the Christmas holiday season, firing 2,300 workers and cutting off
their benefits without notice.'® Another PE-owned ambulance company, TransCare, went into
liquidation in 2016, unexpectedly reducing ambulance coverage and costing EMTs and paramedics
their jobs (and final paychecks).””
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D. Private equity behind retail apocalypse that destroyed nearly 600,000 jobs

The PE takeovers of retail chains have been particularly disastrous. Over the past decade, private
equity firms and hedge funds have rapidly expanded into retail, snapping up over 80 major
retailers.” The highly-leveraged retail takeovers had frequently led to bankrupteies and significant
job losses, destroying the economic security of working families and sapping the economic vitality
from local communities. Today, one out of eight retail workers are employed by a chain controlled
by private equity — about 1 million out of the total 15.8 million U.S. retail workers.' These
workers are especially vulnerable to future layoffs.

Qver the last ten years, PE-driven layoffs, bankruptcies, and hquidations have destroyed 597,000
jobs, according to a 2019 study by Center for Popular Democracy, Priva uity Stakeholder
Project, Americans for Financial Reform Education Fund, and United for Respect.* These job
losses suggest that private equity has slashed 40 percent of the jobs at PE-owned retailers, since
today the mdustry reports there are 900,000 workers were employed by PE-owned retailets
(meaning that before the layofts, there were about 1.5 million jobs)."

Private equity owned retailers both shed store locations and cut the retail workforce. A 2014 study
found that PE takeovers of retail companies cut 12 percent of their workforce within five years."”
"The biggest job losses came from PE-controlled retail bankruptcies. The PE industry and other
analysts put the blame for these job losses on competition from e-commerce (especially Amazon),
but the business failures and job losses have been highly-concentrated in the PE-owned retailers
one financial analyst observed, the debt-backed PE retail takeovers with “high-leverage, especially in
this difficult [retail] environment, can be fatal.”'®

PE-owned retailers were the vast majority of retail bankruptcies. Ten out of the 14 (ot 71 percent)
of the largest retail chain bankruptcies since 2012 were at private equity-acquired chains. Among the
retailers that filed for Chapter 11 bankruptcy in 2016 and 2017, two-thirds were backed by private
equity." There were at least six more PE-owned retail bankruptcies in 2018 and layoffs at Sears
alone cost over 250,000 jobs (Sears, Southeastern Grocers, Nine West, David’s Bridal, Top’s
Market, Claire’s Stores).**

Many of these failures were at grocery stores. Over the last decade, private equity firms have taken
over at least 14 grocery store chains. Six of them (43 percent) went into bankruptcy and 2 of those
were liquidated (14 percent)."* These included nationally known chains like A&P and important
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regional grocery chains like Marsh Supermarkets in the Midwest and DeMoula’s Market Basket in
New England. These bankruptcies and liquidations cost 69,700 supermarket jobs.'’

Other private equity takeovers of supermarket chains have stripped assets and siphoned off fees
that have imperiled the financial viability of the grocery businesses. For example, Cerberus Capital
Management began its investment in Albertsons-Safeway in 2006; since then it has raised the
company’s debt load 1o $8.6, sold off $2.6 billion of the supermarket real estate requiring a
leaseback, and extracted nearly $350 million in fees.™ In 2019, Albertsons-Safeway is trying to strip
the pension benefits of grocery workers in Maryland, West Virginia, Virginia, and Washington, DC
during union contract negotiations.

The profits from the PE retail takeovers were vacuumed to Wall Street, but the costs of these
takeover blunders fell squarely on low-wage retail workers, most commonly women of color. Retail
employers often provide poor quality jobs with low pay and no benefits, stagnant wages, high rates
of underemployment (despite many workers wanting full-time hours), and unstable schedules that
fluctuate week to week." As a result, one out of four retatl wotkers live below or near the poverty
level."™ Retail workers of color face high rates of occupational segregation and are concentrated in
the retail jobs and sub sectors with the lowest pay and limited mobility (such as cashier positions in
apparel)."” Faced with poor job quality and widespread racial discrimination, very high numbers of
retail workers of color — two out of five of Black (43 percent) and Latinx (42 percent) workers in
this sector — live in of near poverty.'

V1. Private Equity’s Impacts on Affordable Housing, Consumer Debt, and
Students at For-Profit Colleges

The private equity industry has a growing influence over several sectors directly under the House
Financial Services Committee’s jurisdiction, including housing, consumer lending, and student
lending. In all of these areas, private equity has been a driving and sustaining force in predatory and
extractive profiteering, including practices that target households of color and lower-income
households, and that exacerbate social and economic inequality.

A. Private equity threatens affordable housing and tenants

Private equity’s investment in real estate exploded after the 2008 financial crisis. PE real estate
speculators snapped up single-family homes as foreclosures rose and real estate values plummeted.
PE firms also bought multifamily apartment buildings and manufactured home communities where
they could generate steady profits by extracting higher rents. In some cases, the private equity
investments were facilitated by taxpayer-subsidized loans from the government sponsored
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enterprises Fannie Mae and Freddie Mac that have a statutory mandate to encourage affordable
housing, but the predatory practices of private equity landlords have undermined that goal.

Globally, PE real estate investments rose by about 50 percent in recent years, from around $600
billion in 2011 to over $900 billion in real estate assets owned by 2018.%* About two-thirds of the
real estate deals in 2018 were in the United States (4,400 deals worth $206 billion) and about one-
fifth of that was in residential real estate (about $40 billion). *** Today, private equity landlords own
at least one mullion apartment units, nearly 250,000 single-family homes, and 150,000 manufactured
home sites."™ The private equity industry views rental properties as just a new asset class that can
generate yield for investors through families paying their monthly rent.” Blackstone has become
the world’s biggest landlord with over $230 billion in tesidential and commercial properties.””

PE purchases are backed with mountains of debt, and made with an eye to creating high levels of
return for the PE firm, so PE firms often pursue aggressive cost cutting and revenue enhancing
strategies like raising rent, adding new fees and charges, skimping on upkeep, and aggressively
pushing tenants to depart (including through evictions) to further raise rents and revenues. The web
of corporate subsidiaries and limited partnerships can shield private equity owners from legal
consequences for pursuing these aggressive — and sometimes illegal — tactics to generate higher
profits. PE investments in residential rental properties are contributing to the affordable housing
crisis across the country. Families are finding it harder to find decent affordable rental homes and
potential first-time homebuyers are less able to purchase faced with competition from deep
pocketed PE-backed buyers that can make all cash offers.

Private equity profits from housing collapse: After millions of families lost their homes during
the foreclosure crisis, private equity bought up tens of thousands of homes across the country. The
private equity industry frequently bought those homes at a substantial discount as a result of the
mortgage crisis,”™ profiting off the economic losses that were especially deep in lower- and
moderate-income neighborhoods and communities of color. The PE firms took real estate
investment trusts (REI'Ts) private and merged many companies together to form consolidated
owners of single-family rental homes.

Today, private equity firms own at least a quarter million single-family rental homes estimated to be
worth nearly $40 billion.'® The biggest of the PE investors, Blackstone Group-controlled Invitation
Homes, was formed out of a series of mergers that created a company with 82,000 rental homes in
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17 metropolitan areas.™ As a result, Blackstone alone owns nearly one out of every 200 rental

houses and its Invitation subsidiary share price has tisen by 50 percent since it went public in early
2017.%" The PE presence is much more extreme in some specific local markets. According to the
Atlantic, institutional investors own one in every five single family homes in some Adanta
neighborhoods, and in one zip code they bought almost 90 percent of the 7,500 homes sold
between January 2011 and June 2012

These distant PE landlords often hike rents, avoid investing in repairs and upkeep, gouge tenants
with additional fees and costs, and are more likely to evict tenants.' On investor calls, they boasted
of cost-cutting measures like pushing increasing responsibility for basic maintenance and repairs
onto tenants, along with generally reducing spending in these areas. The consequences for families
can be both increased costs and unsafe or unlivable homes.™ The substantial waves of private
equity money into the single-family housing market has also made it harder for families to become
homeowners. In some markets, these private equity funds are pushing up home prices and
outbidding — often with all-cash offers — potential first-time buyers."* The negative effects have
fallen disproportionately on low- and moderate-income families and communities of color — the
very families most impacted by the predatory subprime lending spree that led to the financial crisis.

The buy-up continues today. In 2018, investors bought about 20 percent of the available starter
homes — the cheapest third of single-family houses.'™ Private equity-funded SFR companies
including Progress Residential (Pretium Partners), FirstKey Homes (Cerberus Capital Management),
Tricon American Homes (Tricon Capital), and Main Street Renewal (Ambherst Holdings) have continued
to be aggressive acquirers and are raising a combined $3.25 billion to invest in single-family rental
propetties, s

Private equity’s multifamily empire: Private equity and private real estate managers own at least a
million apartment units around the United States, based on data from the National Multifamily
Housing Council, more than twice the number of apartment units owned by publicly-traded
apartment real estate investment trusts (REITs)." Many private equity funds held few multifamily
buildings before the financial crisis, but capitalized on the real estate collapse by buying hundreds of
thousands of apartment units, Today, private equity-backed buyers are the primary drivers behind
multifamily residential property investments.”
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These buyers can demand quick and high returns that can ultimately harm tenants. Lone Star Funds
acquired Home Properties and promised investors it intended to generate a 25 percent internal rate
of return.”™ These high returns can be financed with loads of debt (up 80 or 90 percent in some
cases), and also by raising rents and fees, sometimes quite sharply, to extract more cash from the
apartment properties. This can include purchasing more modest buildings, pressing working class
tenants to leave in order to then upgrade the apartments and raise the reats, attract more affluent
tenants and sometimes flip the properties for a profit.”™

Some private equity buyers have adopted a business strategy of pushing out long-time lower-income
tenants — through rent hikes, harassing frivolous legal actions, spurious eviction notices, avoiding
upkeep, and letting buildings fall into disrepair — to convert buildings in gentrifying areas into high-
rent properties that can be sold for much more than their purchase price.'™

The most notorious PE. takeover of multifamily is BlackRock and Tishman Speyer Properties
billion 2006 leveraged takeover of the 11,000-unit Stuyvesant Town and Peter Cooper Village, a
pool of affordable housing in high-priced Manhattan."” Tishman Speyer and Blackrock invested a
combined $224 million of their own money in the deal, the rest was equity from PE investors like
pension funds as well as a $3 billion mortgage; Tishman Speyer pocketed $18 million in fees
annually until the deal soured.™

When PE bought the property, there were over 8,000 rent controlled apartments, but Tishman
quickly and aggressively pushed to deny 800 rent-controlled lease renewals in order to convert them
into higher-priced apartments — 40 percent of the tenants prevailed, but Tishman’s aggressive legal
intimidation encouraged 30 percent to move out.”™ In 2009, the New York Court of Appeals fined
Tishman Speyer $200 million for illegally raising rent on 4,400 apartments.””

In 2010, Tishman-Blackrock defaulted on the apartment complex and PE investors had their equity
stake in the building wiped out; one major fund alone lost $300 million."” Because of the
partnership structure, Tishman Steyer and Blackrock only lost their initial investment, and it is
unlikely that tenants will recover the damages from illegal rent hikes."” In 2015, when PE firm
Blackstone bought Stuyvesant Town/Peter Cooper, there were 20 percent fewer rent controlled
units than when PE first took over the complex and Blackstone only committed to maintaining
them as rent-controlled for a limited time (10 or 20 years).””
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This month, private equity firm Greystar Equity Partners announced it had raised $2 billion for a
new multifamily property fund.™ It already held neardy 50,000 apartment buildings, including a
building in Northern Virginia that threatened to evict a senior citizen over a misunderstanding
about cookies before a Washington Post column publicized the reportedly common occurrence of
threatening tenants for very minor infractions like cursing."™

Buying up manufactured home communities: Private equity firms have purchased and rolled-
up hundreds of manufactured home communities (also known as mobile home parks) with an
estimated 150,000 homesites.”™ Until recently, most of these communities were owned locally by
mom-and-pop landlords, but in the last decade private equity firms have followed the lead of a first
wave of corporate owners and snapped up scores of manufactured home communities, building
large portfolios that can control the financial fate of hundreds of thousands of families. The PE
firrns have utilized the same profiteering practices as in single-family and multifamily takeovers: rent
hikes, fee gouging and penalties, repeated baseless eviction notices, madcquate investment in
maintenance, and more to generate more revenues from the communities’ residents.”™

Manufactured home communities are a vital pool of affordable housing for seniors on fixed
incomes, low-income families, immigrants, people with disabilities, veterans and others, especially in
rural and sprawling metropolitan areas. Manufactured homes offer an affordable homeownership
opportusity for 20 million people; 70 percent of the homes sold for less than $125,000 are
manufactured homes, and households that live in these communities typically earn $39,000
annually, far short of the national median income.™ Residents generally own the manufactured
home and rent the land where the home sits; about 3 million families own or rent manufactured
homes with these land-leases.'™

Private equity buyers have bought up these communities because the tenants are a captive audience
paying rents that generate steady revenues even duting downturns. Although manufactured homes
are sometimes called mobile homes or trailers, it is generally infeasible to move them. It can cost
over $10,000 to move a manufactured home even if a family could find 2 new place to put it.”® That
means that private equity landlords can and do rapidly raise rents and the trapped community
members have little choice but to pay escalating rents and fees.'"”” PE firms have jacked monthly
rents up by 40 percent to 70 percent and added new fees and penalties to generate even more
revenues."™ Oftentimes, prtivate equity-owned communities skimped on upkeep and providing basic
services to extract more revenues from the communities. As a result, residents could end up paying
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neatly $700 per month for rent that only covered modest basic services — like water, sewer, and
basic landscaping or snow removal — that sometimes were not even provided.™

Many of these PE firms own large portfolios of manufactured homes. Private equity-backed Equity
Lifestyle Properties own over 200 communities with over 70,000 homesites™ After it took over a
mobile home park for senior citizens in Florida, it tripled the eviction rate, kicking out over 12
percent of the households.”” In California, Equity Lifestyle Properties settled a $10 million suit for
failing to maintain a community, including unannounced water shutoffs, frequent sewage backups,
electricity blackouts, potholes, and more."” Smaller PE firms like Havenpark Capital have bought
up communities across the Midwest and steeply raised rents so that they became unaffordable for
those on fixed incomes. In some cases, they have increased rents by 40 percent to 70 percent and to
close to 80 percent of monthly Social Security benefits — forcing hard-pressed residents to choose
between paying their rent and buying food or medicine or keeping the lights on.'”

B. Private equity-owned consumer lenders prey on vulnerable consumers

Private equity firms have pushed into the high-priced, consumer loan industry, offering payday
loans and other consumer loan products that trap borrowers in a cycle of debt. As the Washington
Post reported, “sensing profits in loaning money to cash-strapped Americans, private equity firms
have jumped into consumer lending.”™ By the end of 2017, private equity firms owned more than
5,000 storefront payday lenders as well as a host of online lenders that offer comparably steep
prices with triple-digit annual percentage rates (APR) loans.”™ Some of the largest and most well-
known payday lending companies, like ACE. Cash Express, Speedy Cash, Money Mart and the
Check Cashing Store, have been owned by private equity firms. " Private equity is also an increasing
force in the high cost installment loan business, which typically involves somewhat larger loans paid
back in installments over longer periods and can involve similar (as well as additional) abusive
practices.”””

Payday and car title loans are structured to create a long-term debt trap that drains consumers’ bank
accounts and causes significant financial harm, including delinquency and default, overdraft and
non-suffictent fund fees, increased difficulty paying bills like mortgages, rent, utilities, and other
bills, loss of checking accounts and bankruptey. Consumers borrow several hundred dollars at high
rates to be repaid when they get their next pay check or Soctal Security check; but most borrowers
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have to refinance their loans again and again because they cannot afford to repay the high-cost
loans, More than 80 percent of payday loans are rolled over or renewed within two weeks.'

These high cost lenders’ business model is based on using the coercive tactic of withdrawing money
directly from a bank account (or holding a car title that may be worth many times the amount of the
loan as collateral in the case of car title loans) to extract money from economically vulnerable
people. In addition to various strategies to try to evade existing state anti-predatory lending laws,
many of the companies in this sector and their trade associations spend heavily on lobbying and
political contributions to try to head off new rate caps and other regulations, which have
consistently high levels of popular support.

About one in 25 families take out at least one payday loan each year, according to the Federal
Reserve, and African American and Latinx consumers are two to three times more likely to have a
payday loan than whites."” These high-cost lenders extracted $8 billion in interest and fees from
consumers that took out payday and car-title loans.™ Longer-term (installment) payday loans have
extremely high refinance (37 percent) and default (38 percent) rates, clear signs that they are not
typically affordable.®*

FFL Partners’ Speedy Cash payday lender sells high-priced loans that skirt consumer
protection Iaws: San Francisco-based PE firm FFL Partners bought Curo Financial, the parent
company of Speedy Cash and Rapid Cash in 2008.*” Speedy Cash interest rates and fees make the
loans very expensive: a $400 loan could carry an annual percentage rate of 389 percent and cost
2,300 to repay over 18 months.™” In 2018, Speedy Cash paid §750,000 to settle allegations that it
evaded California rate-cap rules and repay 6,400 borrowers that were deceptively steered into larger
and higher-interest rate loans.™

Speedy Cash aggressively pursued consumers that fell behind on their payday loans. Speedy Cash
has filed suits and garnished paychecks to extract repayment, sometimes seeking attomey fees and
court costs that can be 30 percent of the original debts.™ In 2013, ProPublica found that Speedy

Cash filed over 9,300 collection lawsuits in Missouri against delinquent payday borrowers —— about
206

20 percent of all the payday lawsuits in the state even though it only had 6 storefront locations.
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In late 2018, FFL Partners took Curo public, but it retained a nearly 20 percent stake in the
company even in late 2019.%7 Curo has begun to make more instaliment loans than payday loans —
loans with their own triple-digit interest rates that get paid back in installments instead of lump-sum
repayment — and that are designed to evade regulatory limits on payday lenders.”®

Most recently, Curo has told its investors that it plans to evade a new interest rate cap in California
by setting up a sham partnership with a bank, which would involve falsely claiming the bank (which
is not generally considered subject to state interest rate caps) is the true lender.”

Online payday lender dodges state usury Iaws, goes bankrupt from lawsuits: Private equity
startup firms Sequoia Capital and Victory Park Capital as well as other investors backed an early
intetnet lender, Think Finance.™ This online lender described itself as serving the unbanked, but
pushed high-cost but convenient loans that posed the same risks as storefront payday lenders: sky-
high interest rates and fees that trap consumers in a cycle of debt.

Think Finance was charged with multiple violations, including using front companies on tribal land
to circumvent state interest rate caps and charge higher interest rates.”” The Consumer Financial
Protection Bureau found that Think Finance made $49.1 million in loans that were void under
various state laws and that it had collected $85.8 million in principle, interest, and fees on these
loans between 2013 and 20152

Ultimately, Think Finance settled a raft of additional lawsuits by agreeing to pay $39.7 million to 21
million borrowers.”™ The lawsuits contended that many borrowers received unsolicited mailings
that promised loans — for $1,000 or more — merely by going online; a $500 loan could have an
interest rate of 438 percent, making it cost nearly $1,800 to pay off the debt.”™ Pennsylvania’s
Attorney General secured a settlement with Think Finance as part of its bankruptey to erase
remaining loan balances for 80,000 Pennsylvanians who were sold $133 million in illegal online
payday loans that charged effective interest rates as high as 448 percent.™ In 2017, Think Finance
went into bankruptcy in part because of the lawsuits over its predatory loans.*
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Warburg Pincus’ Mariner Finance reaps revenue from high-cost installment loans: In 2013,
New York-based private equity firm Warburg Pincus bought installment lender Mariner Finance for
%88 million.*"” Mariner Finance has over 44 branches in 22 states and has about 500,000

borrowers.”®

Mariner sends unsolicited “live checks” to potential borrowers without consideration of their
income, current debt obligations, or whether they can repay new debts.* Once borrowers sign and
deposit the checks, they are obligated to repay the loans; cash-strapped consumers may not be
aware of the terms, fees, and, conditions of the loan.” The business of what one former Mariner
manager trainee called “monetizing poor people” has generated ample profits for the company.™

Mariner installment loans may carry lower nominal interest rates than payday loans, sometimes 35
to 36 percent, but it also charges fees that inflate the cost of the loans — adding hundreds of dollars
on top of the interest, so that APRs are well above the nominal interest rate (and Mariner also
makes still higher rate loans)™ It also push-markets loan insurance of dubious value that can add
neatly $400 more to the cost of the loans.™ Insurance of this kind has repeatedly been found to be
predatory, and often sold in illegal ways, in connection with mortgages as well as personal loans.

Mariner also relentlessly badgers delinquent borrowers with daily calls — even calling friends and
relatives — and pursues them in court.” It has sued borrowers that have fallen behind for nearly
three times the original debt principle, asking $3,300 for the loan principle, interest, loan fees,

25

attorney costs, and court fees for a $1,200 loan™
C. Private equity drives student debt at for-profit colleges

Private equity firms have helped fuel the e for-profit college industry in the United States by buying
up chains like the University of Phoenix, Art Institutes, Walden University, and Ashford
University.” Between 2007 and 2019, private equity firms bought over 100 for-profit colleges.™
The PE firms use leveraged buyouts to acquire for-profit schools and roll-up additional campuses
into national companies. The PE firms cut educational expenses while increasing marketing to lure
more students and their federally-backed Ioans to maximize profits.

PE-takeovers surged in the wake of the financial crisis, as people enrolled in schools when there
were fewer job opportunities; the anticipation of an economic downturn has now also contributed
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to reinvigorated private equity interest.”™ But private equity firms have been particularly
emboldened by the Trump administration’s roll-back of student borrower protections, including
the repealing the gainful employment rule that can discipline schools that have too many students
leaving with unmanageable debt.” There were at least 5 private equity for-profit college deals in
2018 and in 2019, including the purchase of University of St. Augustine for Health Sciences by
Atlas Partners for $400 million.

These takeovers have harmed students that end up incurring substantial debts often without having
received an education that prepares them for a job. And the harm has been particularly severe for
students of color. For example, African Americans are more than one-fifth of the students at for-

profit colleges, as compared to 13 percent of the students at public colleges.™

For-profit schools have a poor record overall on graduation rates, impact on student earnings post-
graduation, and portion of revenues devoted to teaching as opposed to marketing. A 2018 National
Bureau of Economic Research (NBER) study found that students at for-profit colleges earned less
after attending school than they did before their enroliment and that the income decline after
attendance was twice as big at chain for-profit schools.™

Research points to PE owned for profit schools doing still worse. A 2019 NBER study found that
88 private equity takeovers of for-profit colleges and post-secondary schools managed to triple their
profits largely through steep tuition hikes, marketing to drive higher enrollment, and reduced
spending on instruction. This in turn caused significant declines in (already troubling ) graduation
rates (13.0 percent) and loan repayment (5.6 percent) compared to before the PE purchase.™ The
study concluded that the private equity profit incentives, along with reliance on public sources like
federal student loans for 90 percent of revenues “is a purely rent-secking phenomenon and is
unambiguously not in the students’ or taxpayers’ interest.”™*

The short-term profit maximization, ability to evade liabilities, and increased pressure caused by the
debt burden created by highly leveraged acquisition supercharge predatory practices. They
incentivize extreme forms of revenue extraction through increasing enrollment to collect federal
student loan dollars at the expense of providing 2 meaningful education. Students saddled with
unipayable debts pay a high price. Because the for-profit schools rely overwhelmingly on federally
backed student loans for revenue, so does the public purse. In the 2017-2018 school year, for profit
colleges accounted for $16.6 billion in federal grants and loans, including GI bill student loans.*®

25 Unglesbee (May 6, 2019).
Givant Star, Mardene. “Por-profit scconda

sducation M&A poised for guict comeback,” Merper Markes, October 15, 2018;
Kreighbaum, Andrew. “DeNos issues final reneal of gainful employment.” Inside Higher Ed. July 2, 2019,

25 Givant Star (2018); Unglesbee, Ben. “Hor-profit Laureate sells St_Augustine for $100M, holds onto Walden 117
EducationlIve. February 7, 2019,
2% Kahn, Suzanne, Mark Huelsman, and Jen Mishory. Roosevelt Institute, The Century Foundation, and Démos. “Budging
the Progres Policy Debate: How Student Debt and the Ragial h Other.” September 2019 at 10.
Reigg Cellini, Stephanie and Nicholas Turner. “Gainfully Fmploye ployment and Bamings of For-
Profit College Students Using Administrative Data,” Working Paper No. 22287, January 2018 at 21.

232 Faton, Charlie, Sabrina T. Howell, and Constantine Yannelis. National Bureau of Economic Research. “When lnves
Incentives and Consumer Interests Diverge: Private guity in Hligher Education.” NBER Paper No. 24976, April 4, 2019 at 2
to 4.
234 [bid. at 2 and 8.

Z5 LS. Department of Education (Dept. of Ed.). Office of Federal Student Loans. Tide [V Program Volume Reports. 2017-
2018 Disbursements; U.S. Department of Veterans Affairs. Post 9-11 GI Bill Data. 2017 Tuition & Fees.

”

Z

or

36



160

America for Sate? An Examination of the Practices of Private Fonds
Honse Financial Services Committee 2019

For example, Findeavor Capital-owned Southern Careers Institute (a subsidiary of Tall Oak
Learning) derived more than 98 percent of its revenue from federal student loans, $32.4 million of
$33.0 million in 2015, in violation of Department of Education rules that schools cannot take more
than 90 percent of revenues from federal education aid and the highest rate in the country in
20157 A decade after starting at Southern Careers, former students from the Austin campus had
average annual earnings of $20,500 — about $5,000 less than average Austin residents with only a
high school diploma.”’ Only 19 percent of these students had paid back @y of their federal loan
principle 3 years after leaving school, half the national rate of 46 percent.”

Private equity takeover of Art Institute parent, creates frandulent “enrollment mill,” resale,
subsequent collapse, and re-resale to private equity-affiliated foundation: The private equity
backed for-profit schools have been mired in controversy for fraudulent enrollments, illegal
recruitment, and other violations. Private equity firms Providence Equity Partners and Leeds Equity
Partners joined by Goldman Sachs took over Education Management Corp. (EDMC) in 2 $3.4
leveraged buyout in 2006 that left the company saddled with $1.4 billion in debt even six years
later™ KKR got a 90 percent stake in EDMC after taking over its bad debts in 2014 EDMC ran
one of the nation’s biggest for-profit college chains including Art Institutes and Brown Mackie
Colleges.™ The private equity owners pushed EDMC to swell enrollment to drive profits, doubling
its student body by 2010.7%

The EDMC enrollment growth was fueled by fraud. In 2015, EDMC paid $95.5 million to settle
charges that it illegally payed recruiters bounties to secure ballooning enrollment that generated
taxpayer-backed student loan revenues, including recruiting unqualified and unprepared students
who accumulated unsustainable debt that they frequently defaulted on.* Attorney General Loretta
Lynch said that EDMC operated “essentially as a recruitment mill, EDMC’s actions were not only a
violation of federal law but also a violation of the trust placed in them by their students —
inchuding veterans and working parents — all at taxpayers’ expense.”** EDMC scparately paid a
$102.9 million settlement to states attorneys general for paying recruitment bonuses that burdened
students who enrolled and took out loans but then dropped out of school.”®

In 2017, EDMC was on the verge of going bankrupt because of its PE-driven debt load and it’s
65,000 student operation was sold for $60 million, about 2 percent of the original leveraged buyout
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price, to the non-profit faith-based Dream Center Education Holdings.**® A year later, Dream

Center could not pay its debts, one of its schools, Argosy College, had its student loans cut-off after
misappropriating $13 million in student loans, and it collapsed into receivership, stranding its
remaining 26,000 students, many of whom were stuck with the debt but unable to finish their
education.”” Dream Center sold the Art Institute campuses to the Education Principle Foundation,
a non-profit with close ties to the private equity firm Colbeck Capital in 2019.7*

High debt, Iow educational value, low graduation rates at Apollo’s University of Phoenix:

In 2017, Apollo Global Management and other investors bought the parent company of the for-
profit University of Phoenix chain for $1.1 billion.?” Although University of Phoenix once had
nearly half a million students annually, its enrollment dropped to about 100,000 by 2018
University of Phoenix spent $27 million in online advertising between 2016 and 2017, the latest data
available. But it spent only 21 percent of 1ts tumon dollars on educational instruction in 2016 and
15 percent of tuition on instruction in 2017 Fairly few University of Phoenix students leave with

a degree: only 17 percent of first-time, full-time students received a degree,”™ far below the 60
percent graduation rate at all colleges and even below the 21 percent rate at private for-profit
schools over all”*And University of Phoenix students typically incurred nearly $32,000 in debt.
2019 smd) found that barely half (50.8 percent) of University of Phoenix gmduatcs eatned more
than people with only a high school degree.” With such low earnings, it is perhaps unsurprising
that more than one-in-eight (12.3 percent in 2015) University of Phoenix students defaulted on that
debt,” far higher than the national average default rate of 10.8 percent.””

VIL Private Equity’s Healthcare Takeover Threatens Patients

Private equity firms now own health care companies from birth (fertility clinics) to death (hospice
care) and everything in between. PE firms own hospitals, ambulances, surgery centers, physician
practices, dialysis, cancer C’U'C nursing homes, autism treatment, deug and alcohol rehabilitation,
fertility clinics and more.” Private equity has been a major force in the healthcare industry for over
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a decade,™ |

PE healthcare deals tripled (see Figure 9), with $100 billion in takeovers in 2018.

but the pace of PE takeovers is accelerating.” Over the past ten years, the number of

262

Private equity’s aim to rapidly increase profitability can conflict with delivering quality health care. A
Journal of the American Medical Assaciation editorial observed that the PE drive for “high returns on
investment on a fast time horizon may conflict with the need for investments in quality and
safety.”” PE firms typically increase revenues by cutting staff and reducing expenditures on care
delivery that can harm patients, especially those that are sicker, elderly, lower-income or desperate.
One PE healthcare specialist

admitted the PE involvement in ; s s s s

health care had “a reputation of Fig. 9: Number of U.S. PE Healthcare Deals

acquiring to basically strip down |
and over-leverage and cash out,
and everyone else left in its wake be
damned.”™

The gaps oversight and distorted
incentives have allowed private
equity firms to profit from
healthcare takeovers at the expense
of patients. First, the PE takeovers
have been fueled by leveraged-
buyouts,” often with substantial
debt loads that can leave healthcare
companies with little financial
wherewithal to provide quality care
for patients. Second, PE takeovers
of healthcare facilities — hospitals
and nursing homes — have
included stripping real estate assets into separate subsidiaries or partnerships that further
compromise financial viability. Third, the PE takeovers are frequently part of a roll-up or add-on
merger wave where the PE firm aggregates many smaller businesses (like ambulance companies,
medical practice groups, like dermatologists or dental offices) into larger firms that can negotiate for
higher prices, charge consumers excessive fees by staying out-of-network (a surprise billing
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strategy), or offer ancillary services that are uncovered by insurance coverage to drive up
revenues.*

Finally, the PE owners also shicld themselves from legal responsibility for any negligence ot low-
quality care that might occur under aggressive cost-cutting and profit-maximizing strategies. The PE
firms often shield their ownership behind a maze of shell companies and partnerships that
immunizes the PE firms and partners from being responsible for any wrongdoing.*” This
potentially creates a disincentive to provide care. For example, the Journal of Health Care Finance
reported that PE-owned nursing home chains adopt complex corporate structures to limit Lability
for negligence and malpractice that reduces the incentive to deliver quality care.™

A. Private equity-controlled nursing home quality disasters

Private equity’s investment in nursing homes has compromised the quality of care for the most
vulnerable patients. In the early 2000s, private equity firms began snapping up major nursing home
chains, and by 2010 PE firms owned 40 percent of the higgest for-profit chains.®” After the PE
takeovers, nursing home chain profits increased, staffing {especially registered nurses) declined and
patient care suffered.””

Private equity-owned nursing homes often split nursing homes into real estate partnerships (that
own the nursing homes) and operating businesses (that run the individual nursing homes). The real
estate shell companies own the nursing homes and rent them back to the operating businesses,
which is profitable for the PE. firm but dangerous for the nursing homes. Lease-backs strip assets
out of the nursing home chains and generate rental revenue for the PE real estate subsidiary, but
they undermine the finances of nursing homes by adding additional business costs (rent) and
reducing their assets that could be used to secure operating credit or other financing.

The individual nursing homes can be separate corpanies that not only pay rent to another PE
subsidiary but may also contract for services and purchase supplies from other companies owned by
the PE parent firm.”" 'The nursing home subsidiaries are technically separate corporations, but the
PE owners still exert control over business operations, review financial reports, and approve or
modify budgefs.” Despite the PE operational control over the nursing homes, the real estate
subsidiaries and other corporate subsidiary structures also insulate the PE firm and the real estate
assets from responsibility and liability that might arise from lawsuits over negligent care or
government claims of overbilling Medicare or Medicaid. ™
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The quality of care is lower at private equity-owned nursing homes, The Government
Accountability Office found that PE-owned facilities had higher rates of care deficiencies than non-
profit facilities and lower overall staffing levels than other for-profit and non-profit nursing
homes.”™ A 2014 study found that private equity delivered lower quality than other for-profits,
which deliver poorer care than non-profit nursing homes.”™ It found that PE-owned nursing homes
had 29 percent fewer registered nursing hours per patient, 9 percent more pressure sores and 21
percent more deficiencies than for-profit homes

A 2007 New York Times analysis found that private equity-owned nursing homes had worse
performance for 12 of 14 quality of care indicators like bedsores than the national average and that
“serious quality-of-care deficiencies—such as moldy food and the restraining of residents for long
periods or the administration of the wrong medications—rose at every large nursing home chain
after it was acquired by a private investment group.”"

The private equity ownership of two major nursing homes ended in financial disaster that also
threatened the safety of their residents: ManorCare went into bankruptcy and the operating business
of Beverly (renamed Golden Living) was sold oft to several companies that subsequently went out
of business.

Carlyle drives ManorCare into bankruptcy and threatens patient care: In 2007, the Carlyle
Group purchased the nation’s largest nursing home chain, ManorCare, in a leveraged buyout for
$6.3 billion including $4.8 billion in debt — 76 percent leveraged.” Carlyle contributed only $65
million, the rest of the $1.3 equity for the purchase came from the limited partner investors.”™

In 2011, ManorCare sold most of its facilities to the real estate investment trust FICP in a $6 billion
sale-leaseback deal (later spun off into a separate RETT called QCP).® The deal included a $1.3
billion payout to Carlyle investors, which covered the initial investment, but Carlyle also recovered
neatly $90 million in transaction and management fees — more than its initial equity stake.” HCP’s
CEO touted annual 3.6 percent rent hikes on ManorCare properties that would “fund an awful lot
of dividend increases.”™ By 2012, ManorCare’s revenue did not cover its rental costs.™

While the ManorCare operations struggled under the PE-imposed debt and rent burden, its 25,000
patients suffered under increasingly perilous health risks, according to a Washington Post examination.
ManorCare laid off hundreds of employees to cut costs and for years it operated with fewer nurses
than other nursing homes.™ From 2013 to 2017, ManorCare’s health-code violations increased 26
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percent annually to almost 2,000 violations at its 230 facilities the year before its bankruptcy.™ The
violations were likely related to chronic short-staffing that left paticnts vulnerable to the
documented bedsores, infections, falls, and the failure to assist patients with eating or cleaning.*
The Carlyle-imposed debt load made the nursing home operations financially unviable.
ManorCare’s revenues were not enough to cover its rent payments to HCP; it had fallen $446
million behind in its nearly $40 million monthly rental payments.” By 2018, ManorCare’s $7
billion-plus debt load dragged the company into bankruptcy.”™

State governments forced to takeover floundering former Golden Living nursing homes: In
2006, private equity firm Fillmore Capital bought the troubled for-profit chain Beverly Enterprises
in a $2.3 leveraged buyout and renamed it Golden Living.” Beverly already had a history of low-
quality care and many residents and their families had sued the chain for inadequate or negligent
care.” Fillmore created layers of limited liability companies between itself and the nursing homes
and shifted the real estate into a separate subsidiary that leased them back to the Golden Living
operating companies.”

While Filmore owned and operated Golden Living, debt rose dramatically and quality did not
improve — patients and families continued to bring lawsuits for negligent care and staffing levels
declined after the purchase.” *1n 2013, it paid more than $600,000 to settle a federal lawsuit for
allegedly providing inadequate wound care that the U.S. Attorney said “placed at risk the life and
health of individuals who were entrusted to its care”™

A 2018 Arkansas study found persistently low statfing levels that Golden Living knew about and
continued to ptess facilities to keep staffing levels low and under budget.™ The Arkansas facilities
failed to promptly administer medications or make necessary patient transfers to hospitals as well as
having many lapses in delivering basic care that compromised patients’ dignity and comfort.”
Golden Living settled a lawsuit over these issues for $71 million in 2017.7°

In Pennsylvania, state and federal regulators as well as the media documented low-quality
conditions that imperiled patients’ health. Pennsylvania and the federal government put one facility
under heightened regulatory scrutiny for its persistent low staffing levels and violations; even after
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Pennsylvania removed the home from the special focus list still had one of the worst staffing levels
in the nation and was fined over $59,000 for violations that included finding maggots in a patients
feeding tube ™

Violations like that spurred Peansylvania to sue Golden Living in 2015 for “failfing] to meet
residents’ most basic human needs” including risking bedsores, leaving patients in soiled diapers,
allowing residents to miss meals or showers and more.” A year later, a Lancaster, Pennsylvania
television station found a local Golden Living home was not meeting requirements for long-term
care facilities, including medication error rates over 5 percent.”™

Pennsylvania’s crackdown on Golden Living sputred the company to start selling its nursing home
licenses to other chains while keeping the real estate in 2016.**

Fillmore officially exited the nursing home business. It remained the profitable landlord for the
debt-saddled facilities while shielding itself from Hability or regulatory oversight for managing the
nursing homes.™ But the new operators contended their leases required them to buy setvices and
supplies from other Fillmore subsidiaries that effectively maintained the PE-firm’s operational
control

The debt loads and rent payments at the former Golden Living homes made them financially
unsustainable. Some staff bought snacks for patients and gas for nursing home vehicles and even
hoarded cash to pay vendors unwilling to take checks from troubled facilities.™ At least two of the
nursing home operators that took over Golden Living nursing home operations collapsed in
bankruptey that required state governments to take over the facilities within a few years of buying
the licenses from Fillmore.

Skyline Healthcare bought Golden Living operating licenses in several states but could not survive
under the debt loads. In 2018, Skyline, collapsed into bankeuptcy and several state governments
including Nebraska, Kansas, Pennsylvania, and South Dakota had to put scores of Skyline homes
into receivership after some operations stopped paying utilities, worker wages and benefits, and
nearly ran out of food.™ Fourteen Skyline homes closed permanently, displacing over 900 residents
who were forced to relocate often with little notice.”® The Dycora chain was unable to pay its rent,
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employee wages, or its vendors.”™ In 2019, California and W
nursing home operations into receivership.™”

onsin moved a total of 11 Dycora

B. Private equity destroys community hospitals

Private equity has targeted hospital chains for takeovers since the late 1990s because they generate
stable cash flow from private and public insurance.®® Local hospitals can make vulnerable takeover
targets because their often-troubled finances — from uncompensated care, underinsured patients,
and low reimbursements — make them cager for cash infusions and management expertise that PE
purports to provide.™

The rise in private equity hospital takeovers and mergers coincided with an increase in hospital
closures and declining total number of hospitals, especially rural hospimls.s“’ The PE-owned chains
are the most profit-oriented of the for-profit hospitals. The majority of studies have found that for-
profit hospitals have lower quality (some finding higher risks of death), wotse access to care and
provide less uncompensated (or charity) care for patients unable to pay.*'

Many private equity hospital chains have sold their hospital facilities to real estate companies to
raise money (that can be funneled to the PE firms), but then the hospitals are forced to lease back
the property they once owned (raising the hospital operating costs). These sale-leasebacks divide
hospitals into real estate companies and operating companies that must deliver health care
profitably while paying rent to a firm often held by the same PE owner.™

Regulatory blind spots and misaligned incentives allowed private equity firms to extract tremendous
wealth from these hospitals but left some of them precariously burdened with unsustainable debt.
PE firms engineered these takeovers with mountains of debt, extracted exorbitant management
fees, shifted hospital properties into real estate shell companies, and increased revenues by cutting
staff and services. Some hospitals have been driven into bankruptey, some have been shuttered, and
even the more apparently “successtul” takeovers have burdened the hospitals with debt.

Private equity cannibalizes Philadelphia safety-net hospital: In 2017, the private-equity
hospital chain Paladin Healthcare bought two Philadelphia community safety-net hospitals for $170
million. The deal was financed with at least $35 million in debt provided by Apollo Global
Management, which later loaned Paladin another $20 million backed by Hahnemann’s real estate.™
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Hahnemann University Hospital and St. Christopher’s Hospital for Children were former non-
profit hospitals that had been financially troubled and previously purchased by non-profit and for-
profit chains before being sold to private equity.*”

Hahnemann was an over 170-year old hospital that provided essential health care for some of
Philadelphia’s most vulnerable residents and served as the teaching hospital for Drexel University’s
medical school.™ Two-thirds of Hahnemann’s patients were African American or Latinx and nearly
half were on Medicaid.””

Paladin moved Hahnemann’s centrally located facilities, assessed at being worth $58 million, into a
separate teal estate business.”® The Hahnemann campus covered a city block of prime real estate
near city hall, the convention center, and an arts district that CNIN reported would be “incredibly
desirable for a high-end hotel or condominiums.”™"* By moving the real estate into another
company, these valuable assets were excluded from the hospital bankruptcy process.” Real estate
investors are already eyeing the Hahnemann campus as part of a “gateway development” that might
include kaxury condominiums or a hotel to serve the nearby convention center, allowing the Paladin
owners to make real estate profits from the collapse the PE-takeover facilitated.”
Hahnemann struggled under its debt load and was losing upwards of $5 million each month.*
Within two years, Paladin pushed Hahnemann and St. Christopher’s into bankruptey and
announced plans to shut down Hahnemann — starting by closing the emergency room to new
trauma patients.”® The city’s two other safety net hospitals had to accommodate Hahnemann’s
40,000 annual emergency room patients.” It subsequently stopped accepting OBGYN patients,
fotcing around 800 expectant mothers to find new hospitals to delivet their babies.™

The closure of Hahnemann left much of central Philadelphia without a safety-net hospital to serve
the most vulnerable and lowest-income population as well as the elimination of a key trauma center
for the city.” While many rural hospitals have shuttered over the past decade, Hahnemann’s
closure in September 2019 was the first major urban hospital affiliated with a medical school to shut
down.

Hospital workers were stranded by the bankruptey. Hahnemann had already stopped paying into
the pensions for its workers in early 2019, before it filed for bankruptey.™ The shutdown cost
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2,500 jobs, including 800 union nurses, and left nearly 600 physicians-in-training without residency
placements.™ Paladin is attempting to sell these residents (actually residency program placements)
in the bankruptcy auction proceedings, but the federal Centers for Medicare & Medicaid Services
has opposed this sale of residencies.™ While the status of workers’ benefits remains unknown in
the bankruptey proceedings, the bankruptey lawyers hired by the PE firm expected the legal and
accounting fees for the bankruptey to reach upwards of §7 million — considerably more than the
$2 million in unpaid pension and benefit contributions Hahnemann owes its workers. !

Cerberus closes community hospital in Quincy, Massachusetts: In 2010, Cerberus Capital
Management purchased the non-profit 6-hospital Carttas Christi hospital network to form Steward
Health Care System in a $895 million leveraged buyout (including $475 million in debt and pension
liabilities); Cerberus promised to maintain the hospitals at least through 2018 and fund the pensions
of the mostly unionized workforce.™ Cerberus made more add-on purchases to expand Steward
into a chain of 9 for-profit hospitals in Massachusetts.™

Steward sold its facilities to a real estate investrent firm a few years after the Cerberus takeover,
which funded a dividend to Cerberus and forced the chain to lease back the facilities it once
owned.” Cerberus invested $150 million in the real estate firm as part of the deal—so the PE firm
would reap rewards as Steward paid rent for its own hospitals.*®

Steward cut costs to service its debt and pay rent on its facilities. It reduced staffing, closed units
and eliminated jobs to meet Cerberus budget targets.” The nurses’ union said these moves caused
dangerously low staffing levels.”™ The union also accused Steward of reneging on commitments to
support their pensions, refusing to base pension contributions on all work (including overtime), and
balking at joining a multiemployer pension plan.”®

In 2014, Steward closed the Quincy Medical Center, making Quincy the largest city in
Massachusetts without a hospital™ The closure of the 196-bed hospital was the biggest
Massachusetts hospital shutdown in a decade; although Steward kept the emergency room open, the
shutdown cost 700 jobs and seemed to violate Cerberus’ commitment to remain operational at least

through 2018 and provide 18-months’ notice before closing the facility.*
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In 2019, Steward closed the Quincy emergency room which had continued to treat nearly 17,000
patients annually after the hospital closed, forcing people to go to more distant emergency rooms
that have twice the emergency response time for the 100,000 Quincy residents.*

PE-takeover of HCA Holdings burdened company with debt, curtailed quality care: In
2006, KKR, Bain Capital and the hospital’s CEO took over the nation’s largest hospital chain HCA
Holdings (formerly Hospital Corporation of America) ina $

533 billion leveraged buyout.™ The
leveraged buyout forced HCA to double its debt to $26 billion to fund the takeover and reward PE
investors.* HCA was politically connected (Senator Rick Scott (R—Florida) was the former CEO
and former Senator Bill Frist’s (R—TN) family founded the chain) and had the dubious distinction

- 344

of settling one of the biggest Medicare fraud cases in history.

While Bain and KKR owned HCA, the quality concerns and federal investigations and settlements
continued. HCA raised revenues by billing more for services, reducing staffing costs and deterring
patients from emergency room visits — strategies that critics contended created inadequate staffing,
risked patient care, increased incidences of bedsores, delaying dialysis, or not administering drags.**
While PE-owned, HCA paid millions in dollars in fines to resolve or settle federal charges for
paying backs for referrals, unnecessary laboratory tests and double billing, and filing false
Medicare claims**

The private equity owners extracted tremendous revenues from HCA. From 2006 to 2010, Bain,
KKR, and the CEO extracted $20.7 billion in dividend recapture payments and fees, according to 2
Barron’s accounting analysis.*” In 2011, Bain and KKR converted HCA back into a publicly traded
company, though they still controlled three-quarters of the stock.™® The PE firms charged another
$120 million for management and transaction fees for the HCA PO

KKR and Bain began selling their HCA stake in 2012 and by 2014 had netted another $6.3 billion
from the sale of HCA stock.”™ In 2016, KKR sold another 9 million shares back to HCA for $750
million.™ While the private equity stake dwindled, HCA still held the debt that had swollen since
the leveraged buyout to $32.8 billion at the end of 2018 and the company admitted its “substantial
leverage” could hinder its ability to raise or borrow money and its hospital revenues might be
insufficient to service the debt.”®
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C. Private equity drives surprise billing nightmare for patients

Private equity-owned healthcare companies have relied on surprise billing techniques to charge
more for healthcare services to generate profits. Patients are vulnerable to expensive “surprise”
medical bills when they unknowingly recetve out-of-network care that insurers will not cover or
fully reimburse, leaving patients to cover an often-expensive balance. These bills can not only be
unexpected, they are typically much larger because patients must reach higher out-of-network
deductibles and have higher co-payment or out-of-pocket limits.™

Patients often assume that ambulances and emergency room doctors are covered by their insurance,
but the private equity industry has created the epidemic of surprise medical billing by buying up
medical practice groups and services that hover outside the insurance industry’s networks. This can
happen when in-network hospitals contract with PE-owned doctors’ groups to provide services or
when PE firms buy up ambulance companies that appear to shun contractual agreements with
insurers.

Private equity practice groups gouge patients at the emergency rooms Private equity firms
have pursued a roll-up strategy to buy and aggregate medical practices and physician groups into
large companies that rely on patients paying out-of-pocket to generate profits. In 2019, the Awnals of
Internal Medicine reported that the takeover of physician practice groups “increased dramatically”
over recent years.™ PE firms bought nearly 200 practice groups between 2017 and 2018 and sought
returns of at least 20 percent.”

PE firms have been focusing their practice purchases on practices that can generate higher
revenues, including out-of-network, out-of-pocket services and proccdurcsvm The American
Medical Association reported that PE-owned practices raised prices, increased the volume of
ancillary out-of-pocket services, and could drive up self-referrals within PE-owned networks.™ For
PE-owned doctors’ groups, out-of-network, surprise billing has been “a key to their highly
profitable business strategy,” according to Kasser Health News, because it allows them to charge
whatever rates they want since they are not part of insurance networks.”™

The PE-owned doctor groups have made their way into hospitals that have shifted to outsourcing
some departments. The third-party physician staffing companies replace hospital specialty
departments, like emergency room doctors, radiologists or anesthesiologists.”™ These third-party
providers are the primary source of surprise billing because they are not necessarily in the approved
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hospital or insurance provider networks. The rise in outsourced physician staffing groups, like
emetgency room departments, has dramatically increased the rate of surprise billing,*

Private equity owns the two largest emergency room physician staffing groups that control one-
third of the nation’s physician staffing firms and supply doctors to hundreds of hospitals.*”
Blackstone bought TeamHealth for $6.1 billion in 20162 KKR bought Envision Physician Staffing
in 2018 in a $9.9 billion leveraged buyout including $4 billion in debt; it was 2018’s biggest PI deal
in the world.*® A Yale University study found that these two ER staffing companies raised prices
by two-thirds compared to bills before the PE-backed ER outsourcing firms arrived.”*

Surprise billing has been on the rise as PE-firms have bought up doctor staffing companies.
Surprise bills rose from 32 percent of emergency room visits in 2010 to nearly 43 percent in 2016,
according to a 2019 Stanford University study.™ The study found that surprise billing for hospital
inpatient stays rose from 26 percent to 43 percent over the same period—and the cost of those out-
of-network bills rose to over $2,000.%

The proposed federal legislation to curtail surprise billing would limit the ability of PE-owned
health care companies to continue price gouging patients, which is essential to their business model.
In 2019, Fitch Ratings put both Envision and TeamHealth on its list of “loans of concern” because
it would be difficult for the firms to cover their debts without surprise billing.™” The private equity
industry has mounted an aggressive campaign to derail any meaningful surprise billing legislati

the summer of 2019, Envision and TeamHealth financed the Doctor Patient Unity coalition that
launched $28.6 million in television advertisernents and advocacy efforts to block the congressional
effort to curb surprise billing.”® A Yale University associate professor of public health noted that
“Private equity firms are buying up physician practices that allow them to bill out-of-network,
cloaking themselves in the halo that physicians generally receive and then actively watering down
any legislation that would both protect patients but affect their bottom line.”*

Private equity takeover of ambulance industry delivers surprise bills to patients: Before the
2008 financial crisis, ambulances were mostly operated by local governments (fire and emergency
medical services), local non-profit hospitals, or local private companies. After the recession, private
equity firms began to snap up ambulance companies.”™
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Mazgot, Julie Creswell, and Reed Abelson. “Adystery solved: Private-equity-backed fioms are behind ad blitz
Jew York Times. September 13, 2019

19).

I)m«na equity is a driving force behind devious surprise billing,” The Hill May 16, 2019; Cooper,

ck, Fiona Scott \1ormn, and Nathan Shekita. Yale University. “Surpse! QutrofzNetwork Billing for Emergency Care in the
March 2018 at 4.

’ nt of out-ofnetwords biling for puvately insured patients recelving care in innetwork

ho 11«11\ ? //13 VL4 ]nferM/ )\Ier/mm August 12, 2019.

1hid.
FitchRatings. “Litch 118, Leveraged Loan Default lnsight.” August 27, 2019 at 4 and 9.

anger-Katz, Creswell, and Abelson. (2019); Roubein, Rachel. “Lealth care groups backed dask money campalgn to sink
‘surp: silling fis.” Politico. September 13, 2019,

Bluth and Huetternan (2019).

Webh, Olivia. “Pivate equity chases ambulances.” American Prospert. October 3, 2019
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Patients are vulnerable to surprise ambulance bills because they cannot select among ambulance
services based on price or whether the services are covered by insurance. Often bystanders or police
often call 911 for ambulances and emergency dispatchers determine which ambulance is sent to the
scene, making it imposstble for patients to choose their medical transportation.”™ As many as 80
percent of ambulance trips are for non-urgent, non-emergency medical care, but ambulance
companies still bill for the emergency trip.”™

More than 80 percent of ambulance services resulted in surprise bills for patients in 2016.””

Ambulance companies frequently refuse to join insurance and hospital networks, making private
ambulance trips out-of-network services that impose surprise bills on patients for the full cost of
the trip.”* Many ground ambulance bills can run $2,000 to $4,000, depending on the distance to the
hospital and the medical treatment, some private ambulances bill sepatately for things like oxygen.”

3

The surprise billing is especially expensive for patients transported by air ambulance. Air
ambulances provide a key service for patients in rural areas, where many hospitals have been closed
and others have moved specialized care to regional medical centers.”™

Private equity firms have bought up the majority of air ambulance services. In 2002, there were no
for-profit air ambulance operators.”” By 2018, PE-firms owned two of the three biggest for-profit
helicopter ambulance services that controlled two-thirds of the industry.”® KKR bought Air
Medical Group Holdings, including its Air Evac brand, in 2015 and American Securities bought Air
Methods for $2.5 billion in 2017.%7

Most air ambulance trips lead to surprise bills. the GAO found that more than two-thirds (69
percent) of air ambulance trips were out-of-network transports in 2017.%% The air transport firms
benefit from being outside of insurance networks because they earn more per flight by imposing
surptise, out-of-network bills on their patients.”™ By remaining out of the networks, they can

“charge whatever they wish,” according to Consumer’s Union.**

Patients are often slapped with huge surprise bills.™ Air ambulance helicopter prices rose by 60
percent between 2012 and 2017 to a typical price of over $36,000.°* American Security’s Air

¥ Bailey, Melissa., “Ambulance trips can leave you with surprising — and very expensive — bills.™ Washi Posz. November
20, 2017.
2 Webb (2019).

72 Sun. et al (2019),

Immore, Charles. “Flogida bill aims fog fewer billing surprises alter 911 calls.” Pabw Beach Post. February 25, 2015

Bailey (2017).

SAQ. “Air Ambulance: Available Data Show Privatele-Insured Patients Ave at Financial Risk.” GAO-19-292, March 2019
at 15,
7 Perry, Angela Elizabeth. Consumers Union. “Up in the Al Inadeguate Regulation for Finergency Alx Ambulance
Transportation.” March 2017 at 2.

ozzi (2018).

Thid.

AQ {2019) at 8 and 16,

1 Perry (2017) at 4 and 5.

1bid. at 4 and 5.

Greene, Jan. “Alr ambulance turbulence: Consolidation, cost shifting, and sumpdse billing.” Mangged Care Magasine. March
2019,

AO (2019) at 17.
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Methods has taken an aggressive approach to collecting the unpaid exorbitant fees, including debt
collectors, lawsuits, wage garnishment, and imposing property liens on patients’ homes.™

Present laws permit and in fact reward a predatory private equity business model that takes wealth
from people, communities, and viable businesses and transfers it to a very small number of very
rich people leading PE. firms. The rules reward unchecked short-term greed. The process destroys
jobs, and it also hurts patients, customers, students, renters, the planet, and more. It increases
inequality and makes millions of people’s financial situation more precarious. These harms are not
inevitable. We urge you to support and pass the Stop Wall Street Looting Act to stop these abuses,
realign incentives to promote accountability, and protect workers and communities.

For more information, contact:

Marcus Stanley Patrick Woodall

Policy Director Senior Researcher

Americans for Financial Reform Americans for Financial Reform
marcus{@outfinancialsecuritv.org pwoodall@ourfinancialsecurity.org

District Court for the District of Colorado.

« Methods Corporation. U

3 Perry (2017 at 6; Tozel (2018); DeQuasic v,
Civil Action No. 1:19-cv-1951. July 5, 2019.
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November 18, 2019

The Honorable Maxine Waters

Chairwoman, Committee on Financial Services
United States House of Representatives
Washington, D.C, 20515

The Honorable Patrick McHenry .
Ranking Member, Committee of Financial Services
United States House of Representatives
Washington, D.C. 20515

Dear Chairwoman Waters and Ranking Member McHenry:

The California State Teachers’ Retirement System (“CalSTRS™) writes regarding the hearing
scheduled for November 19, 2019, titled “America for Sale, An Examination of the
Practices of Privaite Funds.” We strongly support the provisions of the Investment Adviser
Aligrment Act, which will ensure greater alignment of interests between investment managers
and investors and improve transparency and governance in the operation of private equity
funds. .

CalSTRS acts as the fiduciary for the retirement benefits of over 949,000 public school
educators and their families in California. CalSTRS has $242.1 billion of assets under
management as of 9/30/2019, with an asset allocation to private equity of 9.1% as of August
31, 2019, representing approximately $22 billion. Private equity provides necessary retums
and asset diversification required by CalSTRS to meet our fiduciary obligations to our
beneficiaries. We are also active members of the Institutional Limited Pariners Association
{“ILPA™), serving on the Board of Directors, and back their efforts to improve the long-term
sustainability of the private equity industry.

CalSTRS strongly supports the specific transparency and governance reforms in the
management of private equity funds that are provided in the Jnvesmment Adviser Alignment
Act. CalSTRS is concerned about recent trends in the private equity industry that seek to
reduce the fiduciary obligations owed to limited pariners. In addition, as a California public
pension plan, we are required under California law to receive fee and expense reporting from
the private equity managers with whom we invest. Finally, we welcome efforts to snsure that
the limited partners in a private equity fund are informed of the identity of their fellow
investors and that restrictions are removed that prevent communications among investors in
the fund. Each of these items is:addressed in the Investment Adviser Alignment det:

Our Misslon: Securing the Financial Futiiré and Sustaining the Trust of California’s Educators
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The Honorable Maxine Waters and The Honorable Patrick McHenry
November 18,2019
~ Page2

CalSTRS appreciates the opportunity fo. comment on this important topic and encourages the
Committee to move forward with the necessary reforms in the ImegtmentAdvzser Alignment
Aet to ensure the long-term health of the prlvate equity industry.

Regpectfully Submitted,

/Jack Bhaes
Chief Executive Officer ’
California State Teachers’ Retirement Syqtem {CalSTRS)
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To: U.S. House Financial Services Committee

Re Committee Hearing: “America for Sale? An Examination of the Practices of Private Funds”
Hearing Date: November 19, 2019 ‘

Written Testimony Submitted by: Center for Popular Democracy

Thank you Chairwoman Maxine Waters and members of the U.S. House Financial Services
Committee for holding this timely and important hearing. This written testimony is being
submitted by the Center for Popular Democracy (CPD), a national network of 53 grassroots
community organizations in 131 cities across 34 states, Puerto Rico, and Washington, DC. Our
network reflects hundreds of communities around the country at the frontlines of the fight for
economic and racial justice.

Today we submit written testimony in support of the "Stop Wall Street Looting Act.” which would

address the problems currently being created by private ity firms and hedge funds while

preventing these problems in the future.

This is an urgent issue for low-income communities and communities of color organizing in our
network, who are directly impacted by Wall Street’s predatory and risky financial practices.
Every day, people are faced with the harsh realities of corporations that exert more and more
power in our economy and their lives. From the moment they wake up, people are increasingly
subject to the whims of unregulated corporate power that determines where people live, how
they work, and even their ability to access live-saving healthcare.

At the center of this shift is private equity, a business model that puts profit over people’s lives
and puts unprecedented power in the hands of corporations. This business model has gone
unregulated for too long, and too many lives have suffered as a result, for it to continue.
Congress has the power to stop these predatory practices and define an alternative vision for a
properly regulated financial sector.

The Rapid Expansion of Private Equity

Private equity firms have forced a seismic shift in how American businesses are run, as they
reshape companies and industries to fit their need to extract large profits quickly.

From retail to healthcare to manufacturing, private equity (PE) firms own, control, and manage
an increasingly large number of companies. Prior to the global financial crisis, private equity
firms managed around $1 trillion in assets, with investors ranging from public pension funds to
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university endowments." Today, these firms manage more than $5 trillion in assets and own
almost 8,000 U.S. companies.

Private equity industry proponents often claim that fund managers find companies that are
either struggling or prime for growth, make improvements in the company, and sell the company
for a profit.

But in reality, private equity firms make sweeping changes to acquired companies, imposing pay
freezes, layoffs, business closures, price increases for consumers, and rent hikes for families.

When these companies go bankrupt, the PE firm is insulated from risk - while the struggling or
bankrupt company's workers, vendors, and creditors face unemployment and financial ruin, Wall
Street owners have repeatedly used the bankruptcy process to dump their obligations to current
and future retirees.®

Hedge Funds Expand, Despite Poor Returns
Hedge funds currently have $3.18 trillion in assets under management.* This is despite studies
showing that fees given to fund managers outweigh returns to investors;® that hedge fund fees

contribute to pension shortfalls;® and that hedge funds don’t adjust for risk when they advertise.”

The Hedge Clippers campaign, which includes the Center for Popular Democracy and CPD
affiliates, has issued 70 separate reports® explaining how hedge funds have destroyed the

' Danielie lvory, Ben Protess and Kitly Bennett, “When you dial 911 and Wall Street answers,” New York Times, June
25, 2016, hitps:iwww.nytimes.com/2016/06/26/business/dealbookiwhen-you-dial-91 1-and-wall-street-answers.htmi.
2*The rise and rise of private markets,” McKinsey Global Private Markets Review 2018, McKinsey & Company,
February 2018,
hitps:fwww.mckinsey.com/~/media/McKinsey/industries/Private%20Equity%20and%20Principal% 20Investors/Our%?2
Oinsights/The%20rise%20and%20rise%200%20private%20equity/ The-rise-and-rise-of-private-markets-McKinsey-Gi
obal-Private-Markets-Review-2018.ashx;

"PwC Deals: US Private Equity Deals insights Q2 2018" 2018, PwC,
hitps://www.pwe.comius/en/private-equity/publications-overview/assets/pwe-private-equity-qg2-2018-deals-insights.pdf
1. .
? Eileen Appelbaum and Rosemary Batt, "Private Equity at Work: When Wall Street Manages Main Strest,” New
York, Russelt Sage Foundation, May 2014.

* Rob Kozlowski, "Hedge fund AUM rises in Q1 despite continued outflows," Pensions & Investments, April 17, 2019,
hitps:/fwww.pionline.com/farticle/20180417/ONLINE/19041985%/hedge-fund-aum-rises-in-q 1-despite-continued-outflo

ws,

S "All That Glitters Is Not Gold: An Analysis of U.S. Public Pension investments in Hedge Funds,” American
Federation of Teachers, Haas Institute, ReFund America Project, Roosevelt Institute, November 6, 2015,
hitps:/irooseveltinstitute.org/all-glitters-not-gold-analysis-u-s-public-pension-investments-hedge-funds/.

& “The Big Squeeze How Money Managers’ Fees Crush State Budgets and Workers’ Retirement Hopes” American
Federation of Teachers, May 2017,
http:/thedgedlippers.orgipartner-report-no-8-with-aftthe-big-squeeze-how-money-managers-fees-crush-state-budgets
-and-workers-retirement-hopes/.

7 James B. Stewart, "Hedge Funds Should Be Thriving Right Now. They Aren't," New York Times, July 12, 2018,
hitps:/Awww.nytimes.com/2018/07/12/business/hedge-funds.html.

# For more information see: hitp://hedgeclippers.org.
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economy, rigged the political system, hurt families and communities, exploded inequality,.and
supported the politics of hate and division. ‘

Our reports demonstrate how hedge fund managers have secured enormous management fees
while cutting jobs,® driving up the price of prescription drugs, profiting from the opioid and
overdose epidemic, contributing to climate crisis'™ and environmental damage," and forcing
austerity on the people of Puerfo Rico."? .

Wall Street’s Growing Dominance is Hurting Our Communities
Wall Street’s rapid expansion in every key sector of our economy poses an enormous risk o
communities across the country.

The following section discusses private equity and hedge funds numerous and far-reaching
negative impacts, as well as the human cost of Wall Street profiteering. This section specifically
highlights several key sectors where Wall Street firms are amassing enormous profits at the
expense of workers, renters, retirees, and people engaged in the criminal and immigration legal
systems.

Wall Street’s gamble on retail led to more than 1.3‘million’ job losses in the last ten years
Private equity firms and hedge funds have rapidly expanded into retail, acquiring over 80 major
retailers in the last decade.™ These risky deals have led to bankruptcies and significant job
losses which have had far-ranging impacts on working families and local economies.

In July 2019, the Center for Popular Democracy, along with the Private Equity Stakeholder
Project, United for Respect, Americans for Financial Reform, and Hedge Clippers, published the
report “Pirate Equity: How Wall Street Firms are Pillaging American Retail.”* This original
analysis revealed Wall Street-driven retail bankruptcies have led fo more than 1.3 million job
losses in the last ten years.

Nearly 600,000 people working at retail companies owned by Wall Street have lost their jobs
during a period where the total retail industry added over one million additional jobs.™

\

? "Hedge Papers No. 42, Bllltonalres Leon Black and Stephen Schwarzman Attack Momentive and Upstate New
York," Hedge Clippers, January 2017,
hedgeclippers.org/wp-content/uploads/2017/01/520160913_HedgeClippers_Report_37_Final_V4-1.pdf.

° *Hedge Papers No. 67, Vulture Hedge Funds Attack California,” American Federation of Teachers, Hedge Clippers,
June 2019, hedgéclippers.org/wp-content/uploads/2019/06/HP67_PGandE-Wildfires-CA_final.pdf.

" "Hedge Papers No. 12, Cancerous Cash: How Hedge Funds Destroy American Health,"
hedgeclippers.orgiwp-content/uploads/2015/05/HP 12.pdf. ’

2 "Hedge Papers No. 68: Pain And Profit Rossellé Is Gone But Vultures Still Prey On Puerto Rico,™ August 13, 2019,
hedgeclippers.org/hedge-papers-no-68-pain-and-profit-rossetlo-is-gone-but-vultures-still-prey-on-puerto-rico/.

" Private Equity Stakeholder Project analysis of PitchBook data related fo private equity acquisitions. .

** Maggie Corser, Jim Baker, and Eli Vitulli, "Pirate Equity: How Wall Street Fifms are Pillaging American Retail,"
Center for Popular Democracy, Private Equity Stakeholder Project, United for Respect, Americans for Financial
Reform, Hedge Clippers, July 23, 2019, https://populardemocracy.org/pirateequity.

5 1.8, Bureau of Labor Statistics, "Employment, Hours, and Earnings from the Current Employment Statistics
survey,” Accessed May 1, 2019
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Bankrupicies and store closures at retailers have also spurred layoffs at suppliers, affecting an
estimated additional 728,000 indirect jobs.

These layoffs were concentrated in retail sub-sectors that employ larger numbers of women and
people of color.™ As a result, Wall Street-driven retail job losses are disproportibnately
impacting women and people of color. In the coming years, the stakes remain high for the one
million additional people who currently work at private equity and hedge fund-owned retailers
and how may be at increased risk of losing their jobs in the future.

Job cuts and stock buybacks at GM and AT&T

General Motors recently announced large-scale plant closures and layoffs, with top executives
claiming the company needs $4.5 billion in savings to stay afloat, including closing the
legendary Lordstown manufacturing plant in Ohio."” However, GM has given over five times as
much money - $25 billion -- to Wall Street hedge funds and other investors in the past four
years, including over $10 billion in controversial stock buybacks.”

For economists and long-term investors, stock buybacks are problematic moves that divert
profits away from innovation and investments in workers."

Stock buybacks also exacerbate racial wealth gaps. Share ownership mirrors broader inequality
in this country, with shareholders being more likely to be wealthy and white. As a result, stock
buybacks are significantly less likely to benefit low-income communities and communities of
color.®

Unfortunately, hedge fund managers often use stock buybacks to demand cash from companies
they fund. If the company doesn’t agree to pay, the hedge fund “activists” often start agitating,
threatening to mount costly proxy battles and sometimes waging negative PR campaigns.®t

https://data bls.govitimeseries/CES4200000001?amp%253bdata_tool=XGtable&output view=data&include_graphs=t
rue. ’

8 1J.S. Bureau of Labor Statistics, "Household Data Annual Averages 18. Employed persons by detailed industry,
sex, race, and Hispanic or Latino ethnicity,” Current Population Survey, January 18, 2019,
hitps://iwww.bls.govicps/cpsaat18.htm. U.S. Bureau of Labor Statistics, "Household Data Annual Averages 18.
Employed persons by detailed industry, sex, race, and Hispanic or Latino ethnicity," Current Population Survey,
January 18, 2019, https://www.bls.govicps/cpsaat18.htm.

7 "Hedge Papers No. 66, Hedge Funds Attack General Motors and American Jobs," American Federation of
Teachers, Hedge Clippers, March 8, 2018, :
hedgeclippers.org/hedge-funds-attack-general-motors-and-american-jobs/.

8 "Hedge Papers No. 66, Hedge Funds Attack General Motors and American Jobs," American Federation of
Teachers, Hedge Clippers, March 8, 2018,
hedgeclippers.org/hedge-funds-attack-general-motors-and-american-jobs/.

* lrene Tung and Katy Mifani, "Curbing Stock Buybacks: A Crucial Step To Raising Worker Pay And Reducing
Inequality: An Analysis of Three Industries—Restaurant, Retail, and Food Manufacturing," National Employment Law
Project, Roosevelt Institute, July 2018, .
http:firooseveltinstitute.org/wp-content/uploads/2018/07/The-Big-Tradeoff-Report_072618.pdf, 6.

* Susan R. Holmberg, "Who Are the Shareholders?" Roosevelt Institute, June 2018, .
http://rooseveltinstitute.org/wp-content/upioads/2018/06/The-Shareholder-Myth.pdf, 8-8.

21 William Lazonick, "The Curse of Stock Buybacks," The American Prospect, June 25, 2018,
https://prospect.org/power/curse-stock-buybacks/.
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Companies like GM often divert their profits to stock buybacks in order to fend off the possibility
of hostile proposals from hedge funds and other short-term profit seekers.

Recently, Elliott Management, the hedge fund controlled by billionaire Paul Singer, made a
similar “activist” attack on AT&T, the communications and media conglomerate in which Singer
had amassed a $3 billion stake.” The hedge fund attack on AT&T threatened an estimated
30,000 jobs at the company® and, predictably, resulted in a large-scale corporate plan for $30
billion in stock buybacks.?*

The Communications Workers of America called the plan “something only a hedge fund
manager could love."®

Hedge fund demands--and the billion-dollar stock buybacks that come in the wake of hedge
fund “activism”--are hollowing out American companies and destroying good jobs across the
country, with devastating impacts on local communities and local economies. The
“short-termism” promoted by aggressive hedge funds should be sharply limited by new laws and
regulations designed to promote investments, productivity, and broad prosperity for all of us.

Puerto Rico’s current debt crisis was fueled by years of Wall Street’s risky and predatory
practices, and now those same investors stand to gain.

Even before 2017’s Hurricane Maria caused thousands of deaths and an estimated more than
$100 billion in damages, millions of Puerto Ricans were already burdened by damage to the
island’s social services and economy due to.its $72 billion in public debt.*® While the Puerto
Rican debt crisis is often framed as a result of financial mismanagement and reckless borrowing
by the Puerto Rican government, Wall Street played a key role in pushing the unsustainable
levels of debt.

Wall Street investors—-attracted by federal and state tax exemptions, high rates, and legal
guarantees they would be repaid regardiess of PR’s financial outlook--aggressively pushed

Kai Haakon Liekefett and Sidiey Austin, "The Hypocrisy of Hedge Fund Activists,” Harvard Law School Forum on
Corporate Governance and Financial Regulation, June 4, 2018
https:/corpgov.law.harvard.edu/2018/06/04/the-hypocrisy-of-hedge-fund-activists/.

22 Aaron Pressman, "AT&T's CEQ Appeased Activist Investor Elliott Management,” Forfune, Qctober 28, 2018,
hitps:/ffortune.com/2019/10/28/atts-ceo-appeased-activist-investor-elliott-management/.

2 QOlga Kharif, "AT&T Union Says Elfiott's Proposals Could Affect 30,000 Jobs,” Bloomberg, October 16, 2019,
hitps://www.bloomberg.cominews/articles/2018-10-16/at-t-union-says-elliott-s-proposals-could-affect-30-000-jobs.
2paron Pressman, "AT&T's CEO Appeased Activist Investor Elliott Management," Fortune, October 28, 2019,
https:/ffortune.com/2019/10/28/atts-ceo-appeased-activist-investor-eliiott-management/.

% "AT&T's New Financial Plan Caters to Wall Street and Leaves Gustomers and Employees Behind," Communication
Workers of America, October 28, 2018, -
hitps://cwa-union.org/newsfreleases/atts-new-financial-plan-caters-wall-street-and-leaves-customers-and-employees-
behind.

% Mary Williams Walsh, "How Puerto Rico Is Grappling With a Debt Crisis,” New York Times, May 186, 2017,
hitps:/fwww.nytimes.comfinteractive/2017/business/dealbook/puerto-rico-debt-bankruptey.html "Puerto Rico lost $43
billion after Hurricane Maria, according to govt. report,” Associated Press, December 4, 2018,
hitps://www.nbcnews.com/news/latino/puerto-rico-lost-43-billion-after-hurricane-maria-according-govt-n943441.
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predatory financial deals like capital appreciation bonds and toxic swaps.” Over the past six
years, hedge funds like GoldenTree Asset Management bought Puerto Rico government bonds
for cents on the dollar as the Puerto Rican economy dove ever deeper into an economic crisis.”®

Now, those same hedge funds are poised to profit as the island goes through bankruptey and
restructures its enormous debt. Puerto Rico’s debt restructuring process is overseen by an
unelected federal control board, the Financial Oversight and Management Board for Puerto Rico
(FOMB) that is itself rife with conflicts of interest.®

The FOMB is currently pushing a second debt restructuring deal through federal court, brokered
with a coalition of hedge funds led by GoldenTree Asset Management, that offers to pay
hondholders for bonds previously deemed illegal and null. In January 2019, the oversight board
questioned the legality of $6 billion of Commonwealth bonds on the grounds that they violated
the constitutional debt limit (that total ilegal debt later increased to over $9 billion).*

As they did with $17 billion worth of sales tax-backed bonds (COFINA) in 2018, the FOMB is
now proposing to pay this additional $6 billion of illegal debt, and gloss over the question of the
debt’s legality.”! Other debt adjustment plans, covering the embattled water and power utilities’
bonds, propose highly regressive rate hikes for Puerto Rico’s residents and businesses, which
would burden aiready struggling families.®

Throughout this process, Wall Street firms have attempted {o secure lucrative deals that
maximize their profits at the expense of Puerto Rican families and retirees. For example, private
equity firm the Blackstone Group has been fueling a foreclosure crisis on the elderly with

# Sagib Bhatti And Carrie Sioan, "Broken Promises: PROMESA is a Model for Undermining Democracy and Pushing
Austerity Elsewhera in the U.8.,” Action Center on Race and the Economy, ReFund America Project, Hedge Clippers,
et al,

htips://static1.squarespace.com/static/58d8a1bb3a04 1137d463d641t/5c4 112522h6a28e6c0cdfB40/ 154782577 1189/8
roken+Promises+-+August+2017.pdf, 4.

Fradge Papers No. 68: Pain And Profit Rossells Is Gone But Vultures Still Prey On Puerto Rico,” Hedge Clippers,
August 13, 2019,
hedgaclippers.org/hedge-papers-no-68-pain-and-profit-rosselio-is-gone-but-vultures-stil-prey-on-puerto-ricol,

2 "Hedge Papers No. 65 Insured To Profit: Conflicts Of Interests in The Career Of José Carrién ifl," Hedge Clippers,
October 2018, hedgeclippers.orgiwp-content/uploads/2018/11/HedgePaper_65_Insured-for-Profit_CarrionReport.pdf;
"Pirates of the Caribbean: How Santander's Revolving Door with Puerto Rico's Development Bank Exacerbated a
Fiscal Catastrophe for the Puerio Rigan People,” Hadge Clippers, December 13, 20186,
hitp:/ihedgeclippers.orgipirates-of-the-caribbean-how-santanders-revolving-door-with-puerto-ricos-development-bank
-axacerbated-a-fiscal-catastrophe-for-the-puerto-rican-peoplel.

3 abner Dennis and Kevin Connor, "Six Billion Reasaons to Go After the Banks," Public Accountability Initiative,
February 20, 2019, https:/public-accountability.org/report/six-billion-reasons-to-go-after-the-banks/; Mary Williams
Waish, "Puerto Rico Seeks to Have $9 Billion in Debt Ruled Unconstitutional,” New York Times, May 2, 2018,
hitps:/fwww.nytimes.com/2018/05/02/business/puerto-rico-debt-banks.htmi.

* "Hedge Papers No. 68: Pain And Profit Rosselld Is Gone But Vultures S8l Prey On Puerto Rico,” Hedge Clippers,
August 13, 2019,
hedgeclippers.org/hedge-papers-no-88-pain-and-profit-rossello-is-gone-but-vultures-stifl-prey-on-puerto-rico/.

% "Hadge Papers No. 68: Pain And Profit Rosselld Is Gone But Vultures Still Prey On Puerto Rico,” Hedge Clippers,
August 18, 2018,
hedgeclippers.orgihedge-papers-no-88-pain-and-profit-rosselio-is-gone-but-vultures-siill-prey-on-puerto-ricol.
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reverse mortgages.® Blackstone went so far as to foreclose on these families in the aftermath of
Hurricane Maria.®

Wave after wave of austerity measures have crippled Puerto Rico’s economy and quality of life,
including the closing of over 400 public schools, slashing haif of the budget of the University of
Puerto Rico, drastically cutting the budgets of local government municipalities tasked with
providing essential services, and impending pension cuts that affect over 65,000 Puerto Rican
retirees and 158,000 working families on the island.®

Private Equity firms cash in on the prison and immigrant detention industries

Private equity firms have seen enormous profits through rapid expansion into the criminal justice
and immigrant detention industries—-industries that are booming as a result of laws unfairly
targeting and criminalizing Black and Latinx communities.® Hundreds of thousands of people
are currently being held in prisons, jails, and detention facilities where private equity-run
companies receive lucrative government contracts.” Private equity firms like H.LG. Capital,
Platinum Equity, Endeavour, and American Services run companies that provide health

services, phone services, commissary services, and bail bonds within public and private prisons.
38

33 Matthew Goldstein, “The Next Crisis for Puerfo Rico: A Crush of Foreclosures,” New York Times, December 16,
2017, hitps:/Awww.nytimes.com/2017/12/16/business/puerto-rico-housing-foreclosures.htmi.

 *TPG Capital and Blackstons affiliates at center of Puerto Rico foreclosure crisis,” Private Equity Stakeholder
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These prison and detention facilities are rife with human rights abuses, including sub-par
medical treatment, unsafe conditions, and even death.® In addition, these Wall Street firms
have been criticized for predatory financial practices in correctional facilities. For instance, the
prison phone provider Securus Technologies, owned by Platinum reportedly charged as much
as $25 for a 15-minute phone call from local jails, in addition to extensive fees.®®

Against a backdrop of Trump's “zero tolerance” and family separation policies, the private
immigrant detention industry is booming. Over 60% of immigrants in detention are held in
private facilities that private equity firms either run or provide contracted services t0.4" As of April
2018, one in six immigrant children being held by the government were in a shelter owned by a
single private equity owner, Thomas Campbeli from DC Capital Partners.” DC Capital Pariners
owns Comprehensive Health Services (CHS), the only for-profit youth migrant shelter operator
in the country.®® In 2018 alone CHS received more than $210 million from the federal
government to run immigrant shelters.*

Until recently, up to 3,000 immigrant children and youth were held at the Homestead, )
Florida-based shelter, including some who had been separated from their families as a result of
Trump's immigration policies.*® Following public outcry and intense scrutiny, the federal
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government announced in August 2019 that Homestead would be closed.*® However, as of
October 2019, CHS was seeking permission to expand its Texas-based migrant detention
operations.*’

Private equity has played a particularly pernicious role in the affordable housing crisis
The private equity industry began targeting the housing market in the wake of the 2008 housing
crisis (a crisis which was caused by risky Wall Street deals and financial engineering schemes).
As millions of American families lost their homes to foreclosure, firms like the Blackstone Group,
which owns the single family rental subsidiary Invitation Homes, began buying houses by the
thousands, at a fraction of their value.®®

Today, Blackstone is the wo:ld’s largest landlord.*® Blackstone’s business model relies on
driving rents up as high as possible.®® On average, Blackstone raises rents by 5%, which is

double the national average of about 2.7%."

Rent-burdened households struggling with rising rents, have little money for necessities and
little ability to contribute to local economies by patronizing local businesses. Across the rental
market, tenants at private equity-owned rental properties also face a higher eviction rate than
those with traditional landlords.®
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High eviction rates, or ever-increasing rents that force families to keep moving, disrupt
community ties, decrease job security,® complicate healthcare access,™ and interfere with
children's schooling.®® Rising rents not only displace long-term residents of “hot markets,” but
prevent low and middle income residents from moving to those cities that may offer them the
greatest opportunity for gainful employment or quality education for their children, contributing to
income inequality. %

The affordable housing crisis is particularly acute in low-income communities, who
overwhelmingly pay a large portion of their already-small income on housing,” and communities
of color, who have faced decades of legal and extra-legal residential segregation, housing
discrimination, predatory lending, and exclusionary lending practices, such as redlining.®

Private funds are driving economic inequality

The 2019 Forbes 400 list of the very richest Americans includes 19 private equity billionaires (18
white men and one African-American man) with total fortunes of $82.8 billion and 22 hedge fund
billionaires (all white men) with total fortunes of $158.6 billion.®

That's 41 billionaires who made $244.5 billion in wealth from private funds — all while Wall
Street-owned companies were evicting tenants, driving austerity in Puerto Rico, killing jobs and
extracting resources from communities of color.

Despite being some of the wealthiest people in the country, private equity and hedge fund
managers use a number of tax avoidance schemes, including the carried interest loophole, all of
which allow them to pay taxes at a lower rate than many working Americans.®
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Straightforward and forceful reform and regulation of private funds is necessary to reverse
runaway inequality and restore basic fairness in our economy, with an eye towards facilitating
broader prosperity for all Americans.

How do private equity firms and hedge funds get away with these businesses practices?

The private equity industry claims it amasses huge profits by using investor capital to buy
“undervalued” or inefficient companies, using their management expertise to make the
companies’ operations mare efficient, and then selling the companies at a profit.

in reality, private equity funds often load massive and unsustainable amounts of debt onfe the
companies they buy, strip them of their assets, shrink worker pay and benefits, and extract
exorbitant fees, guaranteeing payouts for themselves with little regard for how the company
performs long term. They can walk away from workers, consumers, communities, and investors
if their bet goes bad and the company fails.!

Private funds follow a playbook io insulate financial firms from risk and secure enormous profits
at the expense of working people

First, they often exploit a range of lucrative tax loopholes and bankruptcy code manipulations to
boost profits and avoid regulations.

And second, they protect themselves from shafp scrutiny and appropriate oversight by rigging
the system with huge campaign contributions, multi-million dollar lobbying campaigns and other
dark-money efforts.5?

Last year's debacle at Toys “R” Us was the last straw: it marked the beginning of a étrong
fightback effort by workers, communities and principled elected officials against the greed and
self-dealing of private funds.

In a nationwide grassroots effort, Toys “R” Us workers fought the private equity funds that
destroyed their company, shining a bright spotlight on the damage suffered by their families and
communities while a small number of fund managers, lawyers and corporate executives got
huge payoffs.
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Organized as United For Respect, these workers won a landmark $20 million hardship fund for
themselves and their families® - but they didn't stop there.

They kept working with allies at CPD, Americans for Financial Reform and others to help inform
and push for the first comprehensive legisiation in decades aimed at reforming private funds
and reining in Wall Street greed.

The “Stop Wall Street Looting Act” is designed to strengthen the reguiatory oversight of
private equity firms and hedge funds, while closing key loopholes - it would essentially
make what happened at Toys “R” Us illegal. This bill represents a new popular push by regular
Americans to fight financialization and demand an economy that works for the many, not just the
billionaires.

The “Stop Wall Street Looting” Act will:

Require Private Investment Firms to Take Real Responsibility for Their Deals. Firms will share

responsibility for the Habilities of companies under their controt including debt, legat judgments
and pension-related obligations, to better align the incentives of private equity firms and the
companies they own. In order to discourage irresponsible leverage, the bill ends the tax
loophiole for excessive leverage and closes the carried interest loophole.

End Looting of Companies They Own. To give private equity owned companies a shot at

success, the proposal bans dividends to investors for two years after a firm is acquired and
ends the extraction of value from acquired companies through excessive fees.

Protect Communities, Workers, and Cust . This proposal prevents private equity firms from
walking away when a company fails and protects stakeholders by:

+ Prioritizing worker pay in the bankruptcy process and improving rules so workers are
more likely to receive severance, their promised pensions, and other payments they
samed.

« Creating incentives for job retention so that workers who are always the hardest hit can
benefit from a company's second chance.

¢ Ending the immunity of private equity firms from legal liability when their companies
break the law, including the WARN Act. When people are abused at private prisons or
children are hurt at child care facilities because private equity firms force portfolio
companies to cut corners, the firm should be liable.

« Ensuring consumers are not left with worthless gift cards from falled companies by giving
them higher priority in bankruptcy proceedings.

Empower investors by increasing Transparency. Private equity managers will be required to

clearly disclose fees and returns so that investors can monitor their investments and shop

% Erin Corbett, "Former Toys ‘R’ Us Workers Will Receive $20 Million via a Hardship Fund,” Fortune, November 20,
2018, hitps:/fortune, com/2018/11/20/toys-r-us-workers-20-mitlion-hardship-fund/.



189

around. The bill will also prevent firms from forcing investors to waive their fiduciary duties and
end secret side deals that privilege some investors over others.

Require Risk Retention. Reinstates the Dodd-Frank provision that requires arrangers of
corporate debt securitization to retain some of the risk.

Hedge fund reforms are also needed
Leading lawmakers have also introduced legislation to limit hedge fund “wolf packs” and to
crack down on hedge fund abuses.®

However, there is a solid case to outlaw hedge funds altogether, Hedge funds, which were
accidentally created by a loophole in the “1940 Investment Company Act,” were later
enormously expanded in the “1996 National Securities Market Improvement Act.”®

Legislation that amends the 1840 Investment Company Act” to push highly speculative hedge
fund managers back into limited business lines and the “1996 National Securities Market
improvement Act” to fimit investment from pension funds, endowments and other institutional
investors could end the hedgs funds’ disastrous impacts and sweeping power over the
economy, workers and communities.

Conclusion

it's time fo level the playing field, protect workers, consumers and investors, and force private
funds to take responsibility for the success of companies they control. This can be achieved by
closing the key loopholes that allow them to caplure all the rewards of their invesiments while
insulating themselves from risk. As detailed in this written testimony, the Center for Popular
Democracy enthusiastically supports the “Stop Wall Street Looting Act.” Our national network of
53 grassroots community organizations in 131 cities urges the House Financial Services
Committee to continue its timely and important discussions on the key policy solutions that will
ensure greater Wall Street accountability.
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November 19, 2019

The Honorable Maxine Waters
Chairwoman

Financial Services Committee

U.8. House of Representatives

2129 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairwoman Waters:

Thank you for holding todays important hearing , “America for Sale? An Examination of the Practices of
Private Funds.” I am writing to share views on H.R. 3848, the Stop Wall Street Looting Act, on behalf of
the officers and 700,000 members of the Communications Workers of America (CWA). This important
legislation would significantly curtail abuses by private equity funds that have devastated workers and
communities. :

Predatory corporate takeovers by private equity firms all too often are structured to loot real-world
businesses, while allowing Wall Street billionaires to profit enormously. Most concerningly, private
equity takeovers often are financed with enormous debt, for which the private equity firm is itself not
liable. This structure creates a "heads I win, tails you lose" dynamic, as the debt financing creates huge
returns if a company is returmed to profitability, yet also raises the risk of bankruptey or liquidation,
leaving workers or retirees holding the bag. Because private equity firms now manage more than $4
trillion in assets and own firms that employ millions of workers, this perverse structure risks the well
being of workers and communities across the country.

Private equity exploitation has harmed a number of important industries, including retail, health care,
news media and manufacturing. A study published earlier this year found that private equity has cut over
one million retail jobs. Meanwhile, Alden Global Capital, in particular, has attacked the local news
industry and has cut over 1,000 jobs in that sector alone since 2012--a 71% documented cut in jobs at
Digital First Media. Cuts have been so severe that reporters have been forced to buy their own pens and
calendars, while one single editor has been put in the impossible position of editing more than 50 dailies
and weeklies across California.! Other industries have likewise suffered--Athenahealth announced
earlier this year that it would cut 4% of its workforce after a takeover by Elliott Management affiliate
Evergreen Coast Capital.?

1 https://dfmworkers.org/hedge-fund-alden-cuts-costs-by-putting-one-editor-in-charge-of-scores-of-california-papers-as-it-
aims-for-usa-today-chains-real-estate/
2 https://www.beckershospitalreview.com/ehrs/athenahealth-to-tay-off-nearly-4-of-emoloyees.himi
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Elliott also has demonstrated the harms that private equity can impose on struggling businesses in
bankruptey. Eltiott and two other funds seized control of auto parts manufacturer Delphi in 2009, after
which the funds both stopped a proposed sale that would have preserved a substantial portion of Delphis
U.S. operations, and ultimately drained more funds from the company, resulting in the closure of all but
four plants.” Moreover, Elliott and its allies who had taken control of Delphi refused to pay U.S. worker
pensions, resulting in major expenses for the Pension Benefit Guaranty Corporation and cuts between 30
and 70 percent in over 20,000 retirees pensions. 4

Unfortunately, current law incentivizes this predatory behavior. The fact that private equity firms can
finance transactions with enormous debt for which they are not legally responsible is legal makes this
business model attractive. Furthermore, these funds benefit from tax advantages, limited transparency,
weak protections in our bankruptey code, and the weak regulations that make it easy for the funds to
siphon money and useful assets out of the companies they acquire. The Stop Wall Street Looting Act
epacts common sense change that would address all of these problems, including imposing joint and
several lability for controlling funds; limiting buybacks, fees and fraudulent transfers; strengthening
bankruptcy protections for workers; closing the carried interest loophole; and adding significant
transparency for investors in private equity funds. By doing so, this important bill would significantly
limit predatory private equity behavior and protect good jobs.

CWA strongly supports the Stop Wall Street Looting Act and urges this Committee to advance this
important legislation expeditiously. T also note that, while the specific leverage buyout model employed
in private equity transactions is especially harmful to workers and retirees, many of the hedge funds that
engage in private equity takeovers also cause significant job loss and disinvestment in other parts of
their funds. For instance, the aforementioned Elliott Management recently acquired a $3 billion stake in
AT&T and immediately began a push to force the company to cut productive capital expenditures and
good jobs, with the goal of having the company spend half of its post-dividend free cash flow on stock
buybacks. As such, [ urge the Committee to also begin exploring ways to better align the incentives of
hedge funds with the interests of American workers and communities in the near future.

Thank you in advance for your consideration.

Sincerely,
ﬁ;mq;/ % %f:.
Dan Mauer

Director of Government Affairs
Communications Workers of America (CWA)

Ce: Members of the Financial Services Committee

3 httpsi//owa-union.org/sites/default/files/cwa-att-elliott-factsheet. pdf
4 See https://www.freep.com/story/money/business/michigan/2015/03/01 frodney-oneal-deiphi-turnaround-retire-
pensions/24156921/ and https://www thenation.com/article/mitt-rorneys-bailout-bonanza/.
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November 18, 2019

The Honorable Maxine Waters
Chairwoman

Committee on Financial Services
United States House of Representatives
2221 Rayburn House Office Building
Washington, D.C. 20515

The Honorable Patrick McHenry
Ranking Member

Committee on Financial Services
United States House of Representatives
2004 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairwoman Waters, Ranking Member McHenry, and Members of the Committee:

in advance of tomorrow’s hearing, “America for Sale? An Examination of the Practices of Private Funds,”
| am subrmitting written testimony in support of the “Stop Wall Street Looting Act of 2019,” a
comprehensive bill aimed at stemming abusive practices employed by some private equity firms to line
their pockets at the expense of workers, institutional investors, creditors, and others with stakes in the
companies they acquire—and too often destroy. As | told Senator Elizabeth Warren in an earlier letter,
the legislation will not hinder those private equity firms that prosper by delivering efficiency gains to
underperforming companies in their portfolios. Instead, it will simply remove tax and other incentives
that allow some firms to realize large gains by inflicting even larger losses on other stakeholders. This
type of negative sum strategy is pursued tgo often in the private equity industry and requires a
legislative and regulatory response.

Private equity’s rocky history. Investment firms engaging in leveraged buyouts first caught the public's
attention in the 1980s with the hostile takeovers of high-profile companies such as RIR Nabisco, whose
acquisition and subsequent collapse became the subject of a bestselling book and HBO movie,
Barbarians ot the Gote.* Bad publicity about failed deals put a damper on leveraged buyouts in the
1990s, but the same business model, now known as private equity, made a comeback in the early 2000s
and rebounded after the Great Recession. According to the private equity industry lobby, investment
has more than doubled over the past 10 years, with $3.4 trillion invested between 2013 and 2018 and
5.8 milfion Americans employed in private-equity-backed businesses.?

Abetted by short memories, deregulation, and low interest rates, private equity firms have trained their
sights on companies with assets that can be easily sold off if necessary, such as store chains with real
estate holdings. This has left in their wake what hearing witness Eileen Appelbaum has described as a
“retail apocalypse”—in which profitable companies such as Toys “R” Us are saddled with debt and
stripped of assets before filing for bankruptcy.® While toy, apparel, grocery, and other chains acquired
by private equity undoubiedly face competition from online and big box retailers, their ability to adapt
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1o meet these challenges has been hamstrung by debt service and payments to private equity partners
in the form of fees and special dividends.

In a series of studies, economist Steven 1. Davis and various co-authors find that though portfolio
companies tended to be strong performers before their acquisition by private equity firms, job losses at
these companies increased significantly {relative to similar companies} after their acquisition, often after
establishments were shuttered.*

In the most recent working paper, Steven J. Davis, fohn Haltiwanger, Kyle Handley, Ben Lipsius, Josh
Lerner, and Javier Miranda examine two-year outcomes of private equity buyouts occurring between
1980 to 2013, finding that employment in target firms feil by 4.4 percentage points relative to
comparable firms not backed by private equity, netting out gains and losses from post-buyout
acquisitions and divestitures. The effect varied by type of buyout, with public-to-private deals showing
larger losses.®

Not surprisingly given these job losses, the authors found that real revenue per worker increased in
firms targeted by private equity relative to comparable firms. However, it is not clear to what extent, if
any, these productivity gains reflected a more efficient deployment of workers or similar operational
efficiencies as opposed to simply squeezing more work out of fewer workers. The latter tactic may not
be sustainable if it leads to increased worker turnover or a declining reputation among customers. In
any case, growth in revenue per worker, as-opposed to revenue per hour worked, is an imperfect way to
measure productivity growth since it may simply reflect longer work hours.

The authors also found that workers did not share in the gains from these supposed productivity
improvements. Even after restricting the sample to establishments that were still in operation two years
after the buyout, earnings per worker fell by 1.7% at target companies relative to comparable firms. This
likely understates wage losses for ordinary workers, since average compensation includes compensation
of managers, who are often given raises and retention bonuses after buyouts. The measure is also based
on earnings per worker rather than hourly pay.

What are the purported benefits of private equity? Proponents say private equity can play a constructive
role in the economy by streamlining and, if necessary, breaking up underperforming companies—what
economist Joseph Schumpeter has famously called “creative destruction.”® in this view, private equity
addresses the problem of empire-building CEOs whose interests are not closely aligned with those of
shareholders because their pay and prestige reflects the company’s size rather than its performance.
Solutions to this agency problem involve giving investors more control or managers a greater stake in
profit maximization. With private equity, the result is a highly leveraged and multilayered business
model that blurs the line between owners and managers.

How does private equity function in the real world? While leverage and direct control by equity investors
can impose discipline on bloated companies, much of what private equity firms do is simply
destructive—absent the “creative” part. Private equity firms often engage in what economists call “rent-
seeking,” or unproductive behavior designed to take advantage of loopholes in the tax code, banking
and securities laws, and bankruptcy provisions, rather than creating value through efficiency gains.
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Private equity firms have rigged the system so that they share in the upside risk but minimize losses
from bad bets-~a “heads we win, tails you lose” strategy enabled by a tax system that encourages
equity investors to load companies up with debt. If a portfolio company thrives despite being saddled
with debt, it can be resold at a profit. if not, private equity partners recoup some or all of their minimal
investment by selling assets and siphoning off cash through fees and debt-funded dividends.”

Meanwhile, suppliers and other creditors are kept in the dark if the company slides toward insolvency.
The biggest victims are often workers, who risk losing not only their jobs, but also back wages, pension
benefits, and severance pay, in bankruptcy proceedings tilted in favor of creditors with more political
clout, Consumers are also harmed as companies they like are driven out of business, market
conceniration increases, and they are left with worthiess gift cards and unfulfilled orders.

Banks, bondholders, limited partners, and other investors may suffer immense losses while private
equity’s general partners emerge unscathed from bad deals. As one observer has noted, private equity is
engaging in the systemic abuse of limited liability.® Private equity firms were behind the largest
commercial real estate default in U.S. history, the resuilt of their vastly overpaying for the Stuyvesant
Town and Peter Cooper Village apartment complexes in Manhattan, Underlying this bad gamble was a
projection that income would triple in five years, based in part on a strategy of imprbper!y converting
rent-stabilized units. When the deal went sour, the private equity partners lost only a tiny equity stake

in the deal, while other investors lost billions.?

While some of the risk is borne by wealthy investors who can afford to suffer losses, ordinary Americans
are indirectly exposed, notably workers whose pension funds are among the largest investors in private
equity funds. The scale and riskiness of private equity transactions has also increased our economy’s
vulnerability to financial crisis, especially as leverage has increased while standards have declined.®

Private equity markets itself to pension funds and other limited partners with the promise of outsize
returns. However, these claims are based on cherry-picked statistics, manipulated earnings, and ignored
risk. While early investors and insiders in some of the best-performing funds may prosper, more
objective research finds that most investors do not achieve higher risk-adjusted returns to compensate
for illiquidity and lack of transparency, so even non-risk-averse institutional investors would fare better
by investing in, say, small cap index funds.®*

in addition to shifting risk, private equity general partners also shift the tax burden to others through
tax-avoidance strategies. The best known of these is classifying their compensation as lightly taxed
“carried interest.”!? While the revenue losses are hard to estimate because they depend on assumptions
about how this income might be taxed if the loophole were closed, estimates have ranged from $18
billion annually to 10 times that amount.®

in short, private equity partners often prosper at the expense of others—investors, suppliers, creditors,
workers, consumers, and taxpayers—rather than managing portfolio companies more efficiently in ways
that foster economic growth. Even when private equity management appears to bring about efficiency
improvements, these are typically short-term gains that come at the expense of the long-run health of
the company and the economy. '
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Private equity is not in it for the long term. The industry and its backers tout the supposed productivity
gains from reduced staffing levels in retail and other industries. However, there is little reason to believe
that managers in highly competitive industries such as retall were complacent about labor costs before
private equity came on the scene. Rather, private equity overseers may have reduced staffing below
sustainable levels in order to boost short-term profits, ignoring employee turnover, customer
complaints, and even worse outcomes. For example, the Washington Post reported that after private
equity firm Carlyle bought nursing home company HCR ManorCare, serious health code violations—
including violations placing patients in immediate jeopardy or causing actual harm—rose by 29%
annually before the company filed for bankruptey.*

Short-termism helps explain why private equity is often drawn to industries where reputations matter,
such as health care and journalism, since this is where the gap between short-term and long-term
profits is often greatest. Because there is often a delay between the cost savings achieved by layoffs and
the reputational impact of poor service and deteriorating quality, private equity can enrich itself by
stripping a brand of reputational value the same way it strips target companies of other real and
intangible assets-—whether brick-and-mortar stores or creditors’ trust.

Thus, for example, before private equity recognized the opportunity to make outsize profits, most
medical providers were reluctant to engage in surprise medical billing, whereby vulnerable patients—
often those experiencing medical emergencies—are presented with extortionate bills by out-of-network
providers, such as ambulance services or anesthesiologists. This practice is not just terrible public
relations, it is likely to eventually be shut down by regulators. it makes no business sense for a hospital
or other health care provider with community roots and a long-term outlook to engage in such
practices, but it makes sense as a get-rich-quick scheme for private equity.”®

Similarly, private equity takeovers have gutted media companies around the country, including focal
newspapers such as The Denver Post, leading magazines such as Sports Hlustrated, and popular websites
such as Deadspin.’® While Industry consolidation cannot all be blamed on private equity, private equity’s
attempt to drain any remalning profits from media companies that produce original content, which are
already competing with social media behemoths for scarce advertising dollars, has sped up the process.
Admittedly, the targeted media companies may not have been maximizing profits—publishers have
balanced a public and a business purpose long before the concept of a “B Corporation” was formalized.
Howaever, it is difficult to imagine how our economy, democracy, and culture benefit when media
companies focus single-mindedly on short-term profits.

Imperviousness to bad publicity and lust for short-term profits also explains private equity’s entrée into
the residential real estate market, which has been abetted by preferential tax treatment. The
Washington Post reported that Cerberus Capital Management, the largest owner of single-family homes
in the Memphis area, filed for eviction at twice the rate of other home property managers in the area
and threatened renters with removal at the highest rate among the area’s large management firms."
These are not isolated incidents. The problem is large and worldwide, to the point where the United
Nations’ Special Rapporteur an adequate housing singled out private-equity firm Blackstone Group for
exploiting tenants, wreaking havoc on communities, and contributing to a global housing crisis.*®
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Such practices not only harm those communities that are directly impacted, but they may heighten
systemic risks in the broader economy.®® The most recent study by Davis et al. finds that private equity
deals that occur amid easy credit conditions appear to be more driven by private returns from financial
engineering—leveraged buyouts and buybacks—as opposed to operational improvements, a pattern
that could exacerbate cyclical swings in economic activity.

A comprehensive solution is ot hand, The Stop Wall Street Looting Act will not outlaw private equity
partnerships, but rather will force them to do what they already claim to be doing—restructuring
underperforming companies to make them more productive. It does this through a number of
provisions aimed at removing the tax and other incentives that encourage private equity firms to gamble
with other people’s money, loot and destroy productive resources, and enrich themselves at the
expense of other stakeholders.

To this end, the bill

e holds those who have ultimate decision-making authority responsible for damages and debts,
including employee back pay and benefits;

e limits or prohibits the looting of assets through fees and capital distributions;

¢ reduces the incentive for risk-taking by prohibiting interest on excessive debt obligations from
being tax-deductible;

e limits enhancement of executive compensation, and prioritizes unpaid wages, severance pay,
contributions to employee benefit plans, and damages from violations of labor and employment
laws, during bankruptcy proceedings;

e directs bankruptey courts to give substantial weight to the effect on employees in directing the
sale of company properties;

e puts consumers with unredeemed gift cards or undelivered services just behind employees in
bankruptcy proceedings, along with people who purchased, leased, or rented property from the
company;

& closes the carried interest loophole that gives preferential tax treatment to private equity
partners’ income;

e protects outside investors by requiring detailed disclosure of fees and returns, as well as the
performance of past funds, including the outcomes for target firms;

e clarifies that fund managers have a fiduciary duty to pension plans whose assets they manage;

e prohibits giving favorable treatment to certain limited partners;

e requires managers of collateralized debt obligations to retain a share of the risk accordihg to the
credit risk retention reguirements in the Dodd-Frank Act; and

& provides effective enforcement mechanisms to ensure compliance with these provisions.

industry response. The Stop Wall Street Looting Act tackles a business model based on rent-seeking and
extracting short-term profits at the expense of long-term value. it should not deter private equity
partners who have a genuine expertise in identifying undervalued companies and managing them
better. Because the legislation focuses on removing incentives to engage in socially undesirable business
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practices, it is not surprising that the industry’s response has largely avoided defending these incentives
and practices, relying instead on exaggerated claims of the industry’s economic importance.

The industry lobby claims private equity supports millions of jobs and invests trillions in struggling
companies, as if these workers and resources would otherwise remain idle.?! Not content to claim credit
for jobs in companies wholly owned by private equity, the lobby commissioned a report from Ernst &
Young that inflated that number by including all jobs in companies where the industry has partial
ownership. Likewisé, the Ernst & Young report inflated workers” average earnings by including the
private equity partners’ sky-high compensation in the average. Perhaps most absurdly, the report
credited the industry with an estimate of taxes paid based on “the historical relationship between
federal, state, and local tax collections (by tax type) to economic activity,” rather than on what the
famously tax-dodging industry actually paid.?

Conclusion. A telling aspect of the private equity business model is that risks and rewards are not evenly
distributed among investors. While private equity managers invest little of their own money, they
capture a disproportionate share of gains through layers of fees and other opaque arrangements.
Meanwhile, other insiders make private side deals, leaving less connected investors, such as pension
funds, with the dregs. If the private equity business mode! were truly about using expertise to identify
undervalued companies and manage them better, we would expect the partners to invest more of their
own money. Instead, outside investors, such as pension funds, are brought in to bear more of the risk
and reap less of the profit.

Rather than promoting efficient market outcomes, private equity often thrives on identifying, creating,
and perpetuating tax and regulatory loopholes that distort economic incentives, perverting our political
system in the process. If the Vikings had had public relations teams, they would have claimed to be
making better use of the resources of the fishing villages they pillaged. Private equity often leaves a
similar trail of destruction—looting productive resources rather than salvaging unproductive ones. This
bill addresses serious problems with the private equity business model, without getting in the way of
firms that actually do produce allocative or operational efficiencies that strengthen the U.S. economy.

Sincerely,
Thea Lee

President
Economic Policy Institute
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FPPA |

November 18, 2019

The Honorable Maxine Waters The Honorable Palrick McHenry

Chairwoman Ranking Member

Committee on Financial Services Committee on Financial Services
U.8. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairwoman Walers and Ranking Member McHenry:

Fire and Police Pension Assogiation of Colorado, ("FPPA”) writes regarding the hearing planned for
November 18, 2019, titled “America for Sale, An Examination of the Practices of Private
Funds.” We strongly support the provisions in the Investment Adviser Alignment Act, which wilt
ensure greater alignment of inferest and improved transparency and governance in the private
equily asset class.

FPPA acts as the fiduciary for the retirement assets of over 26,000 current or former public safety
employees. We are also active members of the Institutional Limited Partners Association (*ILPA”"),
and support their efforts to improve the private equity industry. FPPA has $5.3 billion of assets under
management, with an asset allocation to private equity of 25%. Private equity provides necessary
returns and asset diversification that FPPA requires to meet our fiduciary obligations to our
beneficiaries. FPPA is supportive of targeted reforms, such as those in the Investment Adviser
Alignment Act, that seek fo improve the asset class.

FPPA is concerned about recent trends in the private equily industry that seek o reduce the
fiduciary obligations owed to limited pariners. We also actively seek fee and expense reporting from
the private equily managers we invest with and find it critical fo ensure the investment contract we
signed with the GP is complied with. Finally, we support efforts to ensure LPs are informed of who
their partners are, and that prevent limitations on communications among investors in a private
equity fund. Each of these items are addressed in the lnvestment Adviser Alignment Act, which is
supported by ILPA.

FPPA appreciates the opportunity fo commient on this important topic and encourages the Commitiee
to move forward with the reforms in the Invesiment Adviser Alignment Act to ensure the long-term
health of the private equity industry.
Respectfully Submitted,

P §
Y \) a

Lo VA m{}k

Dan M. Slack
Executive Direclor

FRPAco.oryg

(303} 770-3772
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David Halperin

Attorney & Counselor

1530 P Street NW 2™ Floor
Washington DC 20005
davidhalperindc@gmail.com

November 18, 2019
The Honorable Maxine Waters, Chair
U.S. House Committee on Financial Services
‘Washington, DC 20515
Dear Chairwoman Waters:
1 submit the attached article, which I published in September on my website Republic Report, for
your committee’s consideration in connection with your November 19 hearing entitled,
“America for Sale? An Examination of the Practices of Private Fonds.” My article discusses
private equity investments in for-profit higher education.
I have been studying the for-profit college industry, and advocating for students on higher
education issues, for more than a decade, starting when I was senior vice president at the Center
for American Progress and director of the Center’s youth organizing arm. Since 2012 I have been
working on these issues, part-time, as a self-employed lawyer, advocate, and reporter. (My
higher education work is funded entirely by charitable foundations concerned with the quality
and affordability of higher education.)
Thank you for your important work reviewing these issues and related legislation.

Please let me know if you have any questions.

Sincerely,

Lot (lf—

David Halperin
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Warren Probes Private Equity Owners of For-
Profit Colleges’

Senator Elizabeth Warren {D-MA), joined by Rep. Mark Pocan {D-W!}, has written to six U.S.
private equity firms regarding their investments in for-profit colleges.? In light of growing
evidence that private equity-owned for-profit colleges are some of the worst actors in an
industry rife with bad behavior, Warren and Pocan have asked the firms to answer questions
about their marketing, tuition, federal aid, profits, and graduation rates, as well as about any
law enforcement investigations and lawsuits against their schools.

! https://www.republicreport.org/2018/warren-probes-private-equity-owners-of-for-profit-
colleges/

? https://www.republicreport.org/author/david-halperin/

3 https://www.warren.senate.gov/imo/media/doc/2019-09-
10%20Letters%20t0%20PE%20FIrms%20re%20For% 20Profit%20Calleges. pdf
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The firms to which Warren and Pocan sent letters, dated September 10, are KKR?, Sterling
Partners®, Altas Partners, Vistria®, Leeds Equity Partners’, and Apollo Global Management®.
Controversial for-profit college chains connected to one or more of those firms include the
University of Phoenix, the Art Institutes, Argosy University, and Walden University.

As Warren and Pocan note, a 2018 research paper by professors from.the University of
California, University of‘Chicago, and NYU found that private equity takeovers of for-profit
schools led to "higher tuition, higher per-student debt, lower graduation rates, lower student
loan repayment rates, and lower earnings among graduates.”® Another report released last
year, by the advocacy group Americans for Financial Reform, reached a similar conclusion.™

A document recently obtained from the Department of Education’s Office of Federal Student
Aid lists 57 school groups and holding companies that operate or operated for-profit schools in
multiple states.* It appears to confirm the private equity ownership of some schools {e.g.
DeVry University*?), where public information has been lacking.

Warren and Pocan charge that over the past two decades private equity firms have stripped the
assets of companies they acquired, loaded them with debt, and taken excessive fees and
payouts before walking away. Private equity takeovers of for-profit colleges are particularly
destructive, Warren and Pocan assert, because of the harms caused to students and taxpayers.

The two lawmakers are sponsors of the Stop Wall Street Looting Act, which aims to hold private
equity firms responsible for the debts of companies under their control and require greater
transparency in private equity firms’ operations.*®

4 https://www.educationdive.com/news/private-equitys-role-in-the-rise-and-fail-of-for-profit-
colleges/554077/ ,

5 https://www.republicreport.org/2018/senators-question-devos-aides-potential-conflicts-
interest/ . )

& https://www.republicreport.org/2016/university-of-phoenix-new-boss-same-as-old/

7 https://www.republicreport.org/2016/leaked-powell-emails-detail-ties-to-key-for-profit-
college-investor/ '

8 https://www.republicreport.org/2017/ny-post-slam-of-u-of-phoenix-deal-suggests-depths-of-
de-corruption/ .

¥ hitp://uncipc.org/wp-content/uploads/2018/12/Faton-Howell-Yannelis_wp_PE-in-Higher-
Ed.pdf )

18 hitps://ourfinancialsecurity.org/2018/03/afr-report-private-equity-profit-college-industry/

1 hitps://www.republicreport.org/wp-content/uploads/2019/09/MR-team-school-groups-
with-OPEIDs.pdf .

2 https://www.republicreport.org/2018/mysterious-deal-take-devry-university-private/

B hitps://www.warren.senate.gov/newsroom/press-releases/warren-baldwin-brown-pocan-
jayapal-colieagues-unveil-bold-legisiation-to-fundamentally-reform-the-private-equity-industry
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Members of the minority party in a house of Congress sometimes struggle to get outside
parties to respond to requests for information, especially because subpoena power resides with
the majority. But, of course, Rep. Pocan's party now controls the House of Representatives. And
with Senator Warren rising in the presidential polls, targets of her letters will ignore her at their
peril.

UPDATE 09-18-19 10:00 am:
Some additional thoughts:

in the early part of this decade, when government™ and media investigations began digging
into abuses by for-profit colleges, the central focus was on publicly-traded schools - Corinthian,
ITT, University of Phoenix - which critics felt were particularly inclined to abuses because of
Wall Street pressure for quick profits. But at least publicly-traded corporations are required to
disclose financials, personnel changes, and law enforcement investigations in public filings with
the Securities and Exchange Commiission. Privately-held firms do not have such disclosure
obligations, so abuses are more easily shielded, and that likely is one reason why conversions to
private ownership are appealing to some operations. {Other for-profits have engaged in
troubling conversions to non-profit status, which also has provided regulatory beneﬁts.ls)

Even if GOP fealty to their campaign contributors in the for-profit college and other industries
prevents passage of the Warren-Pocan legislation, the Department of Education could, as a
condition of providing access to federal grants and loans, require all for-profit colleges, whether
pubiicly-traded or privately-held, to make the kind of public disclosures that the SEC

requires. That's a reform well worth implementing, although the Trump-DeVos regime at the
Department has made clear they have no interest in changes that would help students and
taxpayers, so it will have to wait.*®

Meanwhile, as Senator Warren and Rep. Pocan pursue answers from the six private equity firms
they wrote to last week, there are others they might consider contacting, including:

-- Texas-based Ancora Education, which last year greatly expanded its portfolio of trade
schools; Ancora is owned by another firm, Connecticut-based Marblegate, and Ancora's CEO,
Michael Zawisky, is the former chief operating officer of disgraced scam schoot ATI i

N http://www.protectstudentsandtaxpayers.org/harkin-report-on-for-profit-colleges/

8 hitps://www.republicreport.org/2018/betsy-devos-facilitates-profit-colleges-conversion-
therapy/; https://www.republicreport.org/2013/gao-probing-for-profit-college-conversions-as-
devos-retreats-on-approvals/

1% https:/ /www.republicreport.org/2019/trump-devos-iones-rolibacks-allow-scam-artists-to-rip-
off-students-taxpavers/

1 hitp:/fwww.ancoraeducation.com/; http://www.marketdrivenedu.com/ancora-education-
acquires-17-delta-education-campuses/; .
hitps://www.che.sc.gov/CHE Docs/academicaffairs/2017 Dec 13 SpecialCAAL/Lpdf;
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-- Bradley Palmer and his Palm Ventures, which last year seemed to shield its acquisition of the
former publicly-traded giant DeVry University;'®

- New York-based JLL Partners, owners of Maryland-based Education Affiliates, operators of
All-State Career School and other chains; in 2015, Education Affiliates agreed to pay $13 million
to settle U.S. Justice Department allegations that the company altered admissions test results
to admit unqualified students, created fraudulent high school diplomas, and falsified students’
federal aid applications;*?

-- New York-based The Wicks Group of Companies, owners of Florida—baséd, privately-held
Southern Technical College, which in 2014 bought Southwest Florida College from Sextant
Education Corporation {in which Betsy DeVos has held a financial stake);*°

- TA Associates, owners of collapsed, predatory Vatterott College and of Full Sail University;
TA's head, Bill Heavener, is a major donor to, and now political appointee of, Florida governor
Ron DeSantis, and was a donor to and investment partner with Mitt Romney {R-UT), now
Warren's fellow U.S. senator;®

https://www.marblegate.com/; https://www.washingtontimes.com/news/2014/sep/14/new-
owners-of-platt-college-keep-schools-name/; https://www. linkedin.com/in/michael-zawisky-
ObaS5ba8/; https://www.republicreport.org/2014/for-profit-college-group-apscu-harbor-
fraudulent-schools/.

18 https://www.republicreport.org/wp-content/uploads/2019/09/MR-team-school-groups-
with-OPEIDs.pdf; hitp://www.palmventures.com/work;
https://www.republicreport.arg/2018/mysterious-deal-take-devry-university-private/.

¥ hitps://www jlipartners.com/education-affiliates; http://www.edaff.com/;
https://www.justice.gov/opa/pr/profit-education-company-pay-13-million-resolve-several-
cases-alleging-submission-faise;

20 hitps://www.wicksgroup.com/wp-content/uploads/2018/09/Wicks_one pager-
20180924.pdf; https://www.southerntech.edu/april-3-2014-southern-technical-holdings-lic-
dba-southern-technical-college-acquires-southwest-florida-college/;
https://www.washingtonpost.com/news/grade-point/wp/2017/01/24/betsy-devoss-ethics-
review-raises-further-questions-for-democrats-and-watchdogs/.

2 hitps://www . kansascity.com/news/local/article223228335 html;
https://www.nytimes.com/2012/01/15/us/politics/mitt-romney-offers-praise-for-a-donors-
business.html; https://www.orlandosentinel.com/politics/os-ne-fundraising-desantis-
20180916-zixglmi712f37{scfrozloacla-story.himl;
hitps://www.republicreport.org/2018/accreditor-withdraws-approval-of-for-profit-coliege-tied-

to-romney/.
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-- Quad Partners, the politically-connected, New York-based owners of several for-profit chains;
former investors in the disgraced, shut-down Marinello Schools of Beauty;z2

-- CM Equity Partners, investor in Grantham University, which used the deceptive website
Army.com to recruit students, until the Federal Trade Commission shut that site down.®

They also might have questions for Willis Stein Partners, investors in the now-shut down
predatory Education Corporation of America chains of schools.

2 hitp://www.quadpartners.com/; https://www.republicreport. org/2016/who-owns-the-
colleges-the-obama-administration-just-shut-down/

2 hips://www.cmequity.com/current-investments.html;
https://www.republicreport.org/2018/ftc-shuts-down-for-profit-college-recruiters-posing-as-u-
s-military/.

* nttps://www.republicreport. org/2019/warren-colleagues-ask-collapsed-for-profit-eca-not-to-
sell-student-debt-to-collectors/
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Written Testimony of Leo Hindery, Jr
U.S. House of Representatives Committee on Financial Services
“America for Sale? An Examination of the Practices of Public Funds.”
November 19, 2019

In the way of introduction, I am co-chair of the Task Force on Jobs Creation and a member
of the Council on Foreign Relations. Formerly the CEO of AT&T Broadband and its
predecessor, Tele-Communications, Inc. (TCI), I am currently an investor in media
properties and the Chairman and CEO of a NYSE-traded SPAC. In the course of my career I
have started and overseen seven private equity (PE) funds.

If you look at our economy only from 30,000 feet, it's easy to believe that we're living in
boom times.

But if you get closer to the ground, where too many good jobs are being replaced by
precarious ones, where large-scale employers waver at the brink of going under, and where
profits overwhelmingly go to the wealthy, you can see a practice escalating across the
economy, a practice that has already had disastrous effects on workers generally and that
has the potential to take down hundreds of thousands more jobs and put investors and
consumers alike in jeopardy.

That practice is the unchecked and reckless overuse of heavy burdens of debt, and then of
bankruptcy laws, by some PE firms and hedge funds to the overwhelming detriment of
employees and relirees,

Particularly devastated has been America’s retail sector where “hedge funds and retailers
don't mix" (Wall Streel Journal, August 7, 2019, https://www.wsi.com/articles/riches-to-
rags-hedge-funds-and-retailers-dont-mix-
115651756022mod=searchresults&page=38&pos=9). According to the Washington Post (July
24, 2019, https://www. washingtonpost.com/business/2019/07/24/private-equitys-role-
retail-has-decimated-million-jobs-study-says/ ), "More than 1.3 million Americans have lost
their jobs in the past decade as a result of private equity ownership in retail. That includes
600,000 retail workers, as well as 728,000 employees in related industries... Women and
people of color have been disproportionately affected by the layoffs as debt-ridden retailers
closed thousands of stores, according to the report by six progressive nonprofit
organizations and workers’ advocacy groups, including Americans for Financial Reform and
the Center for Popular Democracy.”

All of this Is why we need to pay attention to proposals in Congress that would curtail the
threat which financial predators pose and remove the incentives for them to further harm
our economy and American workers. These proposals would also eliminate a tax abuse
have written against numerous times, namely, the pernicious ‘carried interest tax loophole’,

Though the existence of private equity firms and hedge funds is taken for granted today,
I'm long enough in my career to remember when the PE boom took off in the mid-1980s.

Before the fictional Gordon Gekko and his maxim that “greed is good,” things worked
differently. Private equity investors had a specialization that they focused on, and when
they invested, they invested for the long term usually with reasonable amounts of debt
leverage,

It was a different time.
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It was before hundreds of thousands of workers across the retail sector lost their jobs as
retailer after storied retailer closed their doors, crushed by the debt that-some PE firms and
hedge funds imposed on them.

It was before some PE firms and hedge funds began taking over nursing homes and major
hospital systems and cutting costs to in order to turn a quick buck, sparing nary a thought
for the patients and senior citizens who would lose quality care.

It was before some PE firms took over and privatized the water systems of a growing list of
cities,. spiking costs for a resource that’s critical to life.

As of 2017, there were around 8,000 private-equity owned businesses in the U.S., which is
nearly twice as many as there were publicly listed firms. Today, too many PE fund managers
are generalists, with little or no experience in the industry they're investing.in. And we're
seeing them use a much-discredited playbook: raise debt, take out cash for their own short-
term benefit, add little genuine competitive value, and then slash jobs and worker benefits
in a desperate bid for greater operating cash flow.

According to the Financial Times (July 29, 2019, https://on.ft.com/2YoSukC) this “stems
from the way that private equity deals are structured. When buyout firms acquire a
business, they fund the transaction primarily with borrowed money. This is then pushed
down on to the portfolio company, which has to service those heavy debts.”

“The result is a company that may be leaner because of the so-called ‘discipline of debt’.
Remember, financial engineering is a core skill for private equity. But it's also far less
resilient to business downturns or idiosyncratic problems. Its main recourse when these
strike is simply to sell assets, cut back on staff numbers or squeeze the amount the
business invests.” (FT, stet) :

“By raising debt levels, buyout insiders increase the gearing on the call option that equity
ownership of any company represents. This gives them an incentive to shuffle collateral out
of the reach of creditors, whether by taking fat fees for such marginal activities as
‘monitoring’ or extracting assets in the form of leveraged dividends. If the deal ultimately
flourishes;. great. But if it doesn't, well, they're fine too.” (FT, stet)

Congress should hold predatory private equity firms and hedge funds liable for the damage
they cause, it should close the tax loopholes which encourage excessive debt and which also
let executives avoid paying their fair share of taxes, and it should limit the debt that
predatory firms can access in order to seize control of companies. And, tremendously
importantly, any such bill should protect workers when employers go bankrupt, giving them
added recourse to pursue the severance that is currently denied them.

These solutions don't come out of nowhere. They are what workers, consumers and pension
fund investors have been calling for across the country. But they shouldn’t have to fight for
them. Adequate severance ~ and other protections for workers — should be the bare
minimum provided in a bankruptcy.

Private equity isn't going away, nor should it, as in the right hands and with the right target
companies, it can bring great value to investors and employees alike. But we must restore
appropriate balance among these funds, their investors and employees.
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The legislative actions being considered are not perfect in every respect. But they are an
excellent start to bring about very needed changes to abuses that have demonstrably
harmed entire classes and groups of employees, and which if not fixed will continue to
ravage ever greater numbers of employees.

Fundamentally, “private equity must show more transparency, and politicians are right to
shine the light on the industry’s practices. The PE industry owns assets in every sector, from
critical infrastructure to retailers, Persistent low interest rates have helped funds raise large
sums of money; recent figures show they have up to $2.5 trillion to spend.” (Financial
Times, October 15, 2019, https://www. ft.com/content/eBefa850-ec17-11e9-8514-
d00e5018f061)

With this greater power should come greater accountability. As it is, some private equity-
controlled companies have deliberately and unfairly exploited the limited liability company
regime to pay big dividends from increased debt just before investment collapsed.

Another appropriate response would be to whip away the most harmful PE industry
incentives, specifically by withdrawing the privilege of limited liability for private equity
investments and rmaking the acquiring PE firm appropriately liable for the debts of its
portfolio companies. If a private equity-controlled business goes bust, certain creditors
(such as employee pension funds) should in some circumstances be able to go after as well
the assets of the PE fund, and transfers, including monitoring fees and special dividends,
which shifted collateral out of the reach of lenders should be deemed fraudulent unless
proven otherwise.
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The Honorable Maxine Waters
Chairwoman

Committee on Financial Services
U.S. House of Representatives
Washington, D.C. 20515
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The Honorable Patrick McHenry
Ranking Member

Committee on Financial Services
U.8. House of Representatives
Washington, D.C. 20515

Dear Chairwoman Waters and Ranking Member McHenry:

The Institutional Limited Pariners Association (“ILPA”) appreciates the opportunity to
submit comments in conjunction with the November 19, 2019 hearing, “America for
Sale, An Examination of the Practices of Private Funds.”

ILPA serves the shared interests of more than 530 institutional investors that direct capital
to private funds globally, otherwise known as Limited Partners ("LLPs™). These members
include public and private pension funds, university endowments, insurance companies,
charitable foundations, sovereign and treasury funds, Taft-Hartley plans and family
offices, among others. Cne-third of our membership represents American public pension
funds, which rely on the returns and diversification generated by private equity to deliver
a secure retirement to hundreds of thousands of teachers, policemen, firemen and other
public workers across the United States.

As such, ILPA supports the Commitiee’s desire to evaluate legislative changes that
ensure the health of the private equity industry for the long-term. The industry’s scale and
range of invesiment activities requires a meaningful discussion of reforms that level the
playing field for LPs, while also safeguarding the fair treatment of workers at underlying
portfolio companies and engaging productively with a wide range of stakeholders.

We are strongly in favour of targeted reforms for private equity aimed at enhancing
governance, alignment of interests and transparency, and believe such change can
be achieved through the adoption of provisions outlined in the Investment Adviser
Alignment Act.

With that said, while ILPA believes targeted reforms are necessary, we have significant
concerns about any changes that would hobble the industry and prevent LPs from earning
the returns necessary to support their beneficiaries. The goal of policymakers and
regulators should be fo achieve better balance without fundamentally disrupting an
investment model that has, in aggregate, served our pensions, endowments, foundations
and other long-term pools of productive capital so well.

* For a partial fist of LPA's member institutions that have agreed to be publicly disclosed, please visit:
htips/filoa ora/memben-ist.
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Additional commentary on topics covered in the November 19 hearing is below:

L ILPA Strongly Supports the Investment Adviser Alignment Act

Over the past year, ILPA has engaged with policymakers in Congress regarding the
challenges LPs face in the private equity market, and we have encouraged specific
reforms that are focused on transparency between private equity fund managers ("GPs”)
and LPs. We believe the Investment Adviser Alignment Act, a targeted, bipartisan reform
package that establishes minimum standards in law and protect millions of beneficiaries
who rely on the LPs’ ability to negotiate and invest knowledgably on their behalf,
represents a compelling solution.

Over the past decade, it has become increasingly difficult for LPs to negotiate reasonable
terms with private equity funds and accurately monitor fund performance. There is
immense competition to access top-performing funds that provide the returns they
require, resulting in LPs often being unable to measurably improve the skewed
investment terms for fear of having their investment allocations reduced or excluded.
Once invested in a fund, information flows regarding fees and expenses, as well as other
pertinent information, are not always provided in a consistent fashion or otherwise,
resulting in an information asymmetry that negatively impacts decision making.

ILPA believes Congress should take action on three fronts. First, Congress should
eliminate the loophole in the Investment Advisers Act of 1940 ("Advisers Act”) that permits
GPs to reduce or eliminate their fiduciary duties of care and loyalty in their investment
contracts. Second, Congress should require GPs to disclose to their investors how much
they are charging them, on a quarterly basis, in fees and expenses. Third, Congress
should require GPs to share pertinent information that is not always being disclosed today
with their investors, including the organizational identity of fellow investors (for
communication purposes), as well as any compliance issues the Securities & Exchange
Commission ("SEC”) has uncovered. Each of these provisions are components of the
Investment Adviser Alignment Act and detailed as follows:

A. Fiduciary Duties Are the Foundation of Trust in Private Equity

Strong fiduciary duties—of care, loyalty, and good faith—are the foundation of the trust
between LPs and GPs, and give investors’ confidence to invest in the illiquid private
markets, which by their very nature are less transparent. As the Chief Justice of the
Delaware Supreme Court, Leo Strine, recently noted: “[aJmong the hallmarks of
[contractual agreements in private equity] are broad waivers of all fiduciary duties,
including the duty of loyalty. Traditionally, the duty of loyalty provided the most meaningful
protection to passive investors in corporations and partnerships.™ This dynamic results
in a difficult choice, according to the Chief Justice, “the practical alternatives for a skeptical

2{ eo Strine & J. Travis Laster, The Siren Song of Unlimited Contractual Freedom, Harvard Law Schoot
John M. Olin Center Discussion Paper No. 789, (August 1, 2014) p. 3, available at:
hitps://papers .ssr.com/sol3/papers.cfm?abstract_id=2481039.

- 2
Institutional Limited Partners Association, 1800 M Street NW, Suite 825-S, Washington, D.C. 20036
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investor are often stark: invest without adequate protection against self-dealing or avoid
the asset class altogether.™ 3

J
The primary sources of fiduciary obligations owed by GPs to LPs are found in two places:
the Advisers Act and those included in the investment contract between the LP and the
GP, generally governed under the laws of the state of Delaware. The fiduciary duties
under the Advisers Act are only enforceable by the SEC, and only apply to the fund as a
whole, not to the individual LPs within it, and therefore are less helpful to LPs. Contractual
obligations around duty of loyalty are understandably critical to LPs, given their passive
role as investors in these funds and the possibility of conflicts of interest.

Eighteen of the SEC enforcement actions against private fund advisers since 2014
included breaches of fiduciary duties, such as the failure to disclose either real or potential
conflicts of interest or inappropriately charged fees and expenses. While these
enforcement actions may have deterred similar behaviors, they have spawned a
“mountain” of disclosures in the investment contracts known as limited partnership
agreements (“LPAs") that LPs sign with GPs. Even a sophisticated LP may find it difficult
to truly give informed consent when confronted with written terms and disclosures that
are broad, opaque, voluminous, and sometimes contradicted by the oral statements of
the GP.

Contracts negotiated by GPs increasingly feature diminished fiduciary obligations to LPs,
allowable under Delaware and Cayman law, where most of these funds are domiciled.
Some of the largest U.S. institutions have been forced to walk away from investment
opportunities due to unsatisfactory duty of care or loyalty, e.g., language that permits the
GP to act in its “sole discretion”, putting its own interests ahead of those of the LPs in the
fund. This is a particularly acute problem for some U.S. public plans, who to some extent
are statutorily proscribed from reducing their own fiduciary obligations through contract.

These practices are harmful for investors who must accept reductions in fundamental
protections in order to invest and are not in the best long-term interest of the industry.
Congress must take action to ensure that GPs subject to the fiduciary requirements of the
Advisers Act are not reducing or eliminating those same duties for their investors in the
investment contracts. '

B. LPs Should Be Sufficiently Informed About the Fees & Expenses being
Charged

ILPA has sought greater fee and expense transparency in the private equity industry for
several years. The lack of fee and expense transparency in the marketplace as an issue
became apparent soon after the SEC began examining GPs. In 2014, the SEC indicated
after their initial round of 150 examinations that “fw]hen we have examined how fees and
expenses. are handled by advisers to private equity funds, we have identified what we

3idat4.

Institutional Limited Partners Association, 1800 M Street NW, Suite 825-S, Washington, D.C. 20036
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believe are violations of law or material weaknesses in controls over 50% of the time.™ A
2016 speech by then-SEC Division of Enforcement Director, Andrew Ceresney further
highlighted the transparency challenges around costs facing LPs: “fljnvesfors in cerfain
circumstances do not have sufficient transparency info how fees and expenses are
charged to portfolio companies or the funds. Sometimes fees are not properly disclosed,
conflicts are not aired, expenses are misallocated, and investors are defrauded... even
experienced [and sophisticated] investors can be defrauded if they lack transparency into
the various fees, expenses and practices.” As LPs became more aware of these issues
in the industry, they needed a solution to ensure they could verify the fees and expenses
they were being charged.

In 2016, IL.PA released its Reporting Template® as an industry standard format for
reporting fees and expenses o investors to satisfy this need. Many GPs and LPs have
adopted the template as the solution for providing LPs with a consistent view into fund
charges. As of April 2019, 26 GPs have endorsed the template®, committing to provide
the template data fo any LP requesting it. A number of states, including California and
Texas, have also imposed requirements to require fee reporting to be received by their
public pensions, creating a bifurcation between various LPs in the marketplace.”
Moreover, the Financial Conduct Authority, the United Kingdom's securities regulator, has
also recognized the opacity in this market and taken action to encourage enhanced fee
and expense reporting in the UK, including the ILPA template as an option.? Given the
complexity of the fees and expenses charged to the fund and to portfolio companies,
quarterly fee and expense reporting is critical to investors and must be included in any
reform seeking transparency in private equity.

C. Free Flow of Information Is Critical for Fund Governance

Often, private equity LPAs include provisions limiting the ability of LPs fo communicate
with one another about the fund, even within that same partnership. In addition, GPs do
not routinely provide a complete list of alf LPs in the fund. Investors are therefore impeded
from exercising their contractual rights with respect to fund governance where matiers
require investor consent or a vote within the partnership.

Additionally, since SEC registration of private equity managers was enacted in 2010, the
SEC has examined a significant portion of the industry. While the default expectation is

4 Andrew Bowden, Spreading Sunshine in Private Equily, PEI Private Equity Compliance Forum 2014,
New York, May 6 2014, available at: hilps/fiwww.sec.qovinews/speech/2014--spch(5062014ab himi

5 pttpsyfiloa. org/reporting-template/

& Template endorses include significant GPs like Apollo, Blackstone, Carlyle and KKR, among others.
hitps:/fiioa.org/reporting-template/template-endorsers/

7 See AB 2833 Naw California Law Opens Lid on Private Fund Fees, REED SMITH CLIENT ALERT, October
4, 20186, available at: hitps://www.reedsmith.com/en/perspectives/2016/10/ab2833-new-california-law-
gpens-lid-on-private-fun

; Christine Williamson, Texas to Peek Over Shoulders of Public Funds, PENSIONS & INVESTMENTS, (June
24, 2019), available at: https:;/fwww . pionline.com/print/texas-peek-over-shoulders-public-funds

8 Alex Lynn, Fee Reporting Template Becomes a Focus for UK Regulator, PRIVATE FuNDs CFO,
November 8, 2010, available at: https://www.privatefundscfo.com/uk-regqulator-taps-uss-exec-catalyse-
fee-template-adoption/

institutional Limited Partners Association, 1800 M Street NW, Suite 825-8, Washington, D.C. 20036
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that GPs will follow the terms of the contract, there have been material exceptions. When
a GP has been examined, LPs should be privy to compliance or other shortcomings
identified by the SEC—today, this information is protected, and most GPs refuse to share
it with existing and prospective LPs. LPs must be informed if the SEC uncovers
compliance issues, including non-compliance with the terms of their LPAs.

IL ILPA’s Views on the Stop Wall Street Looting Act {(H.R. 3848/S.2155)

This summer, Senator Elizabeth Warren and Representative Mark Pocan introduced the
Stop Wali Street Looting Act (S. 2155 and H.R. 3848) (the “Pocan Bill"). The Pocan Bill
represents a far-reaching overhaul of the private equity industry, which poses
substantial risks to LPs being able to rely on much needed investment returns and
portfolio diversification from private equity. While there is overlap between certain
provisions the Pocan Bill and the Investment Adviser Alignment Act, we view
portions of the Bill as harmful to the industry, our LP members and their
beneficiaries. We strongly urge the Committee to instead consider a targeted and
constructive set of reforms, again, with the Investment Adviser Alignment Act serving as
a roadmap for a healthier industry. Specifically, we view the following provisions in the
Pocan Bill as being generally aligned with the Investment Adviser Alignment Act.

Fiduciary Duty (Section 502): ILPA is supportive of provisions in the Pocan Bill that
prevent the waiver of fiduciary duties under the Investment Advisers Act. This issue
concerns many LPs and is a core reform sought by ILPA. ILPA believes that the
provisions which amend ERISA fiduciary protections, while well meaning, should be
removed, as these would only apply to ERISA-governed plans, predominantly Tait-
Hartley (union) plans and corporate pensions. These provisions would not elevate the
standard of care required for public pension investors and may result in ERISA plans not
having access to the returns and diversification provided in the private equity market.

Fee & Expense Reporting (Section 501): ILPA is supportive of provisions that require
GPs to report their fees and expenses to investors. While the Pocan Bill requires these
to be reported annually, we believe they should be reported quarterly to be relevant to
investors. Additionally, we believe this provision should be drafted to ensure all current
and future conceived direct and indirect fees are covered.

Disclosure of other LPs in the Partnership (Section 501): ILPA supports provisions
which permit LPs to know who their fellow LPs are in private equity funds. These
provisions help LPs exercise governance rights in the LPA, which often require active
coordination among LPs in the fund. LP names must already be disclosed in the UK public
register and many public pensions report this infarmation. While we support sharing LP
names amongst other investors in the fund, we do not necessarily support sharing these
names publicly. ’

Institutional Limited Partners Association, 1800 M Street NW, Suite 825-S, Washington, D.C, 20036
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i 8 Conclusion

On behalf of its members and their beneficiaries, ILPA appreciates the opportunity to
engage on this important topic and encourages the Committee o move forward with
sensible reforms, like those in the Investment Adviser Alignment Act, to ensure the long-
term heatlth of the private equity industry. )

Respectfully Submitied,

)

Steve Nelson
Chief Executive Officer
Institutional Limited Partners Association

institutional Limited Partners Association, 1800 M Street NW, Suite 825-8, Washington, D.C. 20036
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) Testimenty Provided by Holly Hook, a residentof a
MH o] Havenpark Capital-owned community, Swartz Creek
e tartued Vowding Acten  Estates, in Swartz Creek, ML

My name is Holly Hook, and I'm from Swartz Creek, Michigan. I'm a member of MHAction and
helped found the Michigan Mobile Home Residents for Affordable Housing.

I moved into my manufactured home community so I could have an affordable life. My
neighbors are mostly low-income seniors who survive on fixed incomes, like my friend who gets
just $800 a month from disability. 1, along with 150+ families that call this community home,
loved the stability and community closeness Swartz Creek Estates provided.

Our hopes of living in an affordable, decent home in a healthy, vibrant community were dashed
when a real estate investment company named Havenpark Capital bought our community. In one
year, they increased the rent we pay for the land our homes sit on by 30%. Havenpark also
increased the fees that we have to pay out for garbage pickup and sewage and water services
almost another 10%.

Michigan, like most states, provides our community little protection against these predatory
equity schemes. Although what Havenpark is doing is legal, it’s immoral.

Havenpark’s predatory business model has put me and my neighbors on shaky footing. Many are
unsure if we’ll have a place to call home as Havenpark continues to gouge our communities for
profit.

We are not alone in Michigan. As of today, over 2 million people who live in manufactured
home communities now write their monthly rent checks to large corporations, increasingly to
private equity groups, like Havenpark. And these investors are being fueled by low-cost loans
from Fannie Mae that should instead go to resident-cooperative, non-profit, and publicly-owned
communities.

As investors prey on low income residents, one of the few remaining affordable housing options
is vanishing. That's why our community is joining with many others across the country to fight
back.
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Residents question Havenpark Capital's
61% rent increase

KOO

f R

Updated: 7:01 PM CDT Jun 27, 2019

Adam Brower
Reporter

WAUKEE, lowa ~

Havenpark Capital is raising rent by nearly 61% for residents of ifs newly
acquired property, Midwest Country Estates mobile home park in Waukee,

"'m going to still stay there, no matter what, even if | have to go get extra
hours at work,” said Joan Bailey, a resident.

She, along with other residents, received a notice that rent would be rising
from $310 to $500 per month. Bailey said she doesn't want to keep working
but might have fo.

"We have small families trying to get their first house as a starter home. You
have elderly that are on a fixed income, you have low-income people,
handicapped people,” said Matt Chapman, a resident.

Bailey shared her frustration with dozens of other Midwest Country Estates
residents Wednesday night in Waukee after seeing a new lease in the past
few weeks.

"What do | do?” Bailey said. “Dig a hole somewhere and be a cavewoman?
No. I've been there for 25 years, and it's my house, and | should have what |
want in my house.”

Some of the changes include water fees and added pet fees.
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"They're coming up with so much a dog and all that, so what would they say if
I got a billy goat? You know, at my house,” Bailey said.

June 30 is the deadiine to sign if residents want to stay.

“One of the things it sald in there is anyone who hasn't signed by June, then
they are considered delinquent, and they will start eviction proceedings,”
Chapman said.

In a closed-door mesting back in May, the company agreed to stagger the
rent increase, increasing it by only 38% on July 1 and instituting the full 69%
increase by April 1, 2020.

But right now, this lease, tenanis say, isn't good enough.

"I want to sign it, but | don't, and | guess we have to sign it in order, because
it's hard to tell what they'll do if we don't,” Bailey said.

KCCl's Adam Brower contactéd Havenpark Capital for comment. The
company’s lowa legal representative talked with lowa Legal Aid attorneys.
Havenpark is expecting a list of lease questions, but has not received it.

Havenpark also said it welcomes the opportunity to answer and discuss any
questions residents have.
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Testimony Submitted for the Record

U.S. House Committee on Financial Services
Hearing: “America for Sale? An Examination of the Practices of Private Funds”
November 19, 2019

Bernie Lunzer, President, NewsGuild-CWA

Chairwoman Waters, Ranking Member McHenry: Thank you for the opportunity to offer
written testimony.

My name is Bernie Lunzer. | am President of The NewsGuild-CWA. The NewsGuild represents
over 20,000 employees in the news industry. CWA represents working men and women in
telecommunications, customer service, media, airlines, health care, public service and
education, and manufacturing.

| want to testify here on the role of private equity in the news industry. In particular, | want to
discuss one newspaper chain, MediaNews Group (MNG) which is also known as Digital First
Media. This is a newspaper company with such venerable titles as the Boston Herald, the
Denver Post, the Detroit News, the Orange County Register, the San Jose Mercury News, and the
St. Paul Pioneer Press. MNG is controlled by the Alden Global Capital which is both a private
equity firm and a hedge fund. The NewsGuild-CWA represents 500 workers at 13 MNG papers.

Alden has played a particularly destructive role in local journalism. Since it has controlled MNG,
it has slashed staff and sold real estate to extract cash from the news organizations without
regard to the role news organizations play in communities. Alden has depleted newsrooms,
eliminated beats, and made it virtually impossible for local papers to tell fully the stories of
their communities.* Alden has also extracted hundreds of millions of dollars in profits from its
newspaper holdings to invest in unrelated businesses, some of which have gone belly-up.

The hollowing out of local news is no mere inconvenience. Because of the draconian cuts, many
local newspapers can no longer cover city meetings, community events, school board votes or
high school sports. Recent research from the University of Illinois~Chicago and the University of
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Notre Dame found that communities that have become “news deserts” pay higher taxes and
bond rates and are at greater risk of political corruption.? Other studies show lower voter
turnout and increased partisanship.? In other words, when the watchdogs are gone, democracy
dies. Private equity has helped kill the watchdogs.

Alden’s Destructive Impact on Media Businesses
The headline in the Washington Post from February 2019 summarized succinctly Alden’s

activity in the news industry: “A hedge fund’s ‘mercenary’ strategy: Buy newspapers, slash jobs,
sell the buildings.”* The New York Times referred to Alden as “the destroyer of newspapers.””
Joe Nocera compared Heath Freeman, Alden President, to Gordon Gekko from the movie “Wall
Street”: “His papers are intended not so much to inform the public or hold officialdom to
account, but to supply cash for Freeman to use elsewhere. His layoffs aren’t just painful. They
are savage.”® In another article, Nocera describes Alden’s approach to the news industry:

[1]t cuts and cuts, and then cuts some more, until there’s little left but a carcass.
Speaking truth to power, the importance of the Fourth Estate to a functioning
democracy, the idea of bearing witness — none of that matters to Freeman and his
fellow hedgies at Alden Global. Their only goal is to suck out cash and redirect it
elsewhere.”

According to media analyst Ken Doctor, Alden’s strategy appears to be to “milk its newspapers
until they run dry.”® In an interview with Colorado Public Radio in March 2018, Doctor
concluded that Alden’s strategy is to run papers into the ground and then leave: “if it's not
profitable you turn out the lights.”? Dean Singleton, founder of the Media News Group, who
sold his controlling interest to Alden in 2013, quit as Chairman and member of the editorial
board of the Denver Post in May 2018, saying of Alden: "They've killed a great newspaper."?

We recognize the effect of the Internet on the news industry. Revenues from print advertising
have fallen and digital advertising has not compensated. Moreover, the digital ad space is now
dominated by Facebook and Google. According to the Pew Research Center, newsroom
employment has declined by 23% in the decade after the financial crisis.'! The employment in
TNG-CWA units at Digital First Media, however, has dropped 71% between 2012 and 2019.

Converting MediaNews Group into a Private Equity Firm

Under Alden’s ownership, MNG has been converted into a private equity firm, investing balance
sheet capital in unrelated companies and assets through a wholly-owned subsidiary Strategic
Investment Opportunities LLC. Funds were extracted from the news business to invest
elsewhere.

Between 2016 and 2018, MediaNews Group invested around $168 million in shares of Fred’s
Inc.’?, a discount pharmacy chain that recently filed for bankruptcy.’® So rather than investing
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in local journalism, under Alden’s stewardship MediaNews Group made a money-losing
investment in an unrelated retail chain.

In the last few years, MNG has also invested in online job site owner Monster Worldwide'?, coal
miner Peabody Energy®, Payless Holdings debt'®, Gannett!’, New Media Investment inc.,*® and
Alden’s own Alden Global CRE Opportunities Master Fund LP.*?

Investment of MediaNews Group Employees’ Pension Funds in Alden funds
It is not simply that Alden has dramatically downsized employment at its papers and extracted

cash from operations. It has also toyed with the retirement security of its employees for its own
benefit. Beginning in 2013, MNG invested nearly $250 million from multiple pension funds of
MNG employees and retirees in funds managed by Alden Global Capital.?’ This appears to be
financially imprudent and legally suspect.

Between 2013 and 2018, the San Jose Mercury News Retirement Plan, three pension funds for
Denver Post employees, and the MediaNews Group Defined Benefit Plan for Certain Employees
all invested in multiple Alden Global Capital managed funds, including Alden Global CRE
Opportunities Fund and the AGBP] Fund.?! In 2015, for example, the San Jose Mercury News
Retirement Plan had 89.5% of its assets invested in Alden-managed funds with 77.3% of the
pension fund’s assets invested in the AGBPI Fund alone.??

The pension investments have triggered federal scrutiny despite the fact that these pension
funds seem to have divested their Alden assets. In April 2019, a spokesman for Alden confirmed
that it was being investigated by the Department of Labor for management of the pensions.??

Sale of MediaNews Group Real Estate
Alden has a set of real estate companies that focus on the purchase, sale, leasing and

redevelopment of newspapers’ offices and printing plants.?* While this real estate operation
has been used by different newspapers, it mostly serves to strip assets from MNG.

In 2013, Alden affiliate Twenty Lake Holdings began taking ownership of some of the real estate
owned by MediaNews Group newspapers. In some cases, MNG has sold the newspapers’ real
estate to Twenty Lake and then leased back all or part of the space. After MediaNews Group
acquired The Denver Post, for example, it sold the paper’s printing plant and its offices to
Twenty Lake Holdings, meaning the MediaNews Group-owned newspaper is now a tenant of
Alden-controlled Twenty Lake Holdings. Twenty Lake claimed to have acquired more than 180
properties and 2.3 million square feet of real estate in 29 states.”®

The sale of the real estate appears to be more of a liquidation strategy than a strategic move by
the company since the cash it has generated has not been returned to newsrooms. Instead, the
real estate sales deplete that balance sheet and remove an asset that could benefit the
newspapers.
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Alden’s Destructive Behavior Extends beyond News
We mentioned the investment in Fred’s by Alden through MNG subsidiary Strategic Investment

Opportunities. Under Alden Global, the pharmacy chain filed for bankruptcy protection in
September 2019 with plans to shutter all of its stores.?®

Alden bought 24% of Fred’s in December 2016 and entered into an agreement in April 2017
under which Fred’s agreed to appoint two Alden executives to its board. it added a third
director — Alden President Heath Freeman — in August 2017. In May 2018, it added a fourth
director to the board at Fred’s, by which time Fred’s had reduced its board to five members.

Unfortunately for Fred’s other shareholders, in the three years after Alden’s investment in the
company, the company’s performance and share price have plummeted. The share price on
April 21, 2017, the day Alden directors joined the board, stood at $13.28. On the day of its
September 2019 bankruptcy filing, it traded at $0.12 a share, a fall of 99%. In the period after
entry to the board, the company lost a total of $150 million. A total of 6,572 Fred’s employees
lost their jobs.”’

This is the second job-~killing action by Alden in 2019 alone. In February 2019, Payless Holdings,
the owner of a chain of discount shoe stores, announced its bankruptcy and the liquidation of
all 2,100 U.S. stores, resulting in the elimination of 16,000 jobs. Alden owned 66% of Payless at
the time. Alden was also a creditor. It loaned $45 million to a Payless company not in
bankruptcey, giving it senior status in the bankruptey proceedings. While the U.S. stores have
been liquidated, Alden continues to own part of the non-U.S. parts of Payless.

Both Payless and Fred’s moved their headquarters from Topeka, Kansas, and Memphis,
Tennessee, respectively, into a Dallas office building owned by Randall Smith, the founder of
Alden.?®

Between Payless and Fred’s, Alden Global Capital will have killed over 22,000 retail jobs in 2019.
That does not include the cuts in newspaper jobs at MNG which TNG-CWA estimates in 2019
alone to have been 25%. In recent years, Alden Global Capital has killed at least 2,000 jobs in
California, at least 1,500 jobs in Kansas, at least 1,400 jobs each in Texas, Mississippi, and
Georgia, more than 1,300 jobs in Tennessee, more than 1,200 jobs in Florida, and more than
1,100 jobs in New York. See Table One in the Appendix for a list of job cuts by company and by
state engineered by Alden Global Capital.

Conclusion

The actions by Alden and MNG are unacceptable. They rate with the worst of private equity and
hedge fund excess that we have seen at Toys R Us and Sears. TNG-CWA supports legislation
that will end the abusive practices employed by some private equity firms and hedge funds to
profit at the expense of workers, institutional investors, creditors, and the communities in
which these companies are located.
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TNG-CWA endorses the Stop Wall Street Looting Act {H.R.3848). When enacted, private equity
executives will be legally liable for the damage they cause. In particular, Section 101 would
ensure that the principals at Alden would be responsible for debt they incurred on behalf of
MNG newspapers. Section 102 would ensure that investors in private equity firms like Alden
Global Capital would incur partial liability for the actions taken by the private equity firm.
Sections 201 and 203 would limit the amount of cash the private equity firms can extract from
the companies they control. Section 301 would give greater protection for workers, like those
at Payless and Fred’s, whose private-equity-owned companies filed for bankruptcy and
liquidation. Section 403 would ensure that private equity investors, such as Alden’s president
Heath Freeman, will pay taxes on the fees they receive at the higher income tax rate and not at
the capital gains tax rate.

For the sake of our future and our children’s future, we need to slow and eventually reverse the
financialization of the U.S. economy.

Thank you very much.
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Appendix
Table 1: Job Losses Triggered by Alden Global Capital
MediaNews
Payless Fred's Group cuts
Stores Payless Stores Fred's Payless since 2012
Closed Employees | Closed | Employees + Fred's (TNG-CWA
2019 {est.) 2019 {est.) Employees units only) Total
California 260 1,820 1,820 248 2,068
Kansas 20 1,524 1,524 1,524
Texas 187 1,309 14 154 1,463 1,463
Mississippi 13 91 120 1,320 1,411 1,411
Georgia 59 413 90 990 1,403 1,403
Tennessee 23 161 75 1,149 1,310 1,310
Florida 170 1,190 6 66 1,256 1,256
New York 159 1,113 1,113 22 1,135
Pennsylvania 107 749 749 194 943
Alabama 13 91 71 781 872 872
Arkansas 15 105 62 682 787 787
Louisiana 26 182 55 605 787 787
Michigan 85 595 595 70 665
New Jersey 85 595 595 42 637
Colorado 36 252 252 368 620
Hinois 79 553 4 44 597 597
Ohio 80 560 560 560
South Carolina 17 119 35 385 504 504
North Carolina 32 224 15 165 389 389
Washington 53 371 371 371
Maryland 52 364 364 364
Arizona 50 350 350 350
Virginia 50 350 350 350
Missouri 40 280 6 66 346 346
Minnesota 21 147 147 168 315
Indiana 41 287 1 11 298 298
Massachusetts 42 294 294 294
Kentucky 15 105 12 132 237 237
Connecticut 32 224 224 224
Utah 27 189 189 189
Nevada 23 161 161 161
Oregon 23 161 161 161
Oklahoma 19 133 2 22 155 155
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{Table 1 Continued)

MediaNews
Payless Fred's Group cuts
Stores Payless Stores Fred's Payless since 2012
Closed | Employees | Closed | Employees + Fred's (TNG-CWA
2019 {est.) 2019 {est.) Employees units only) Total
Wisconsin 20 140 140 140
New Mexico 18 126 126 126
fowa 16 112 112 112
Nebraska 13 91 91 91
Idaho 12 84 84 84
New Hampshire 11 77 77 77
Rhode Island 11 77 77 77
Delaware 7 49 49 49
West Virginia 6 42 42 42
Maine 5 35 35 35
Montana 4 28 28 28
North Dakota 4 28 28 28
Vermont 4 28 28 28
South Dakota 3 21 21 21
Wyoming 0 0 3 0
2,088 16,000 568 6,572 32,472 1,112 23,584

Methodology: Because neither Payless nor Fred's broke out their employment data by state,

we needed to make some assumptions. We knew overall employment and the number of stores
in each state. We then assumed that 5% of total employment was located at headquarters -
Topeka, KS, for Payless, and Memphis, TN, for Fred's. We subtracted that 5% from the total for
each company to get a store total, then divided that number by the number of stores. The
multiplier was 7 employees per Payless store and 11 per Fred's store. Finally, we added the

5% to the total for headquarter states - Kansas and Tennessee.

Source: SEC Form 10-K, Fred's, Inc., May 3, 2019: https://www.sec.gov/Archives/edgar/
data/724571/000156459019015740/fred-10k 20190202.htm; lohn W, Schoen, Lauren Thomas, and Lauren Hirsch,

"Here's a map of where Payless ShoeSource is closing 2,500 stores,” CNBC, February 19, 2019:
https://www.cnbe.com/2019/02/19/heres-a-map-of-where-payless-shoesource-is-closing-2500-stores.html; TNG-
CWA membership files
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America for Sale? An Examination of the Practices of Private Funds

Statement by Jim Baker, Executive Director, Private Equity Stakeholder Project

November 19, 2019

Madam Chair and members of the Committee,
Thank you for holding this hearing on the growing impact of private funds investments.

The Private Equity Stakeholder Project is a nonprofit organization that seeks to understand the impacts of
private equity and other private funds investments on workers, communities, consumers and other
stakeholders and lift up the voices of those stakeholders in pursuit of more just outcomes.

While there are a variety of issues to raise regarding private funds investments, foday we wish to focus on
two specific issues: (1) the growing impact of private funds investments on the environment and climate
change, and (2) the fluctuating numbers of jobs at private equity-backed companies cited by private
equity industry groups.

The growing impact of private funds investments on the environment and climate change

The private equity industry and more broadly the private funds industry — encompassing private equity,
venture capital, private debt, private infrastructure, private real estate, and similar asset classes — has
grown dramatically over the past several years, from $1 trillion prior to the global financial crisisto a'
record $5.8 triifion in assets under management in 2018." Private equity and other private funds have
come to account for a larger share of many institutional investors’ assets, a trend that is ‘expected to
continue.?

As private funds have grown, they have increasingly come to impact the environment, with their
investments playing a growing role in generating atmospheric carbon and driving climate change.

For example, private funds managers have come to play growing part in the exploration, production, and
transmission of fossil fuels as well as fossil fuel-fired power generation.

A number of private equity firms substantially increased their investments in fossil fuels following the 2015
decline in oil prices, taking advantage of the dislocation to buy or invest capital into smaller oil exploration
and production companies and to buy assets that the publicly-traded oil majors and independents, in
need of cash, were looking to offload. Private equity funds dedicated o natural resources raised nearly
$70 billion of capital in 2015, according to SailingStone Capital Partners, an energy-focused investment
firm, and over $100 billion in 2016. Today, 35 percent of all horizontal drilling (i.e. fracking) is done by
privately backed companies.®

Rather than funding the development of renewable energy sources, private equity firms have foo often
been investing new capital in fossil fuel exploration and infrastructure. And while publicly traded energy.
companies, following demands from investors and others, have increasingly provided greater
transparency regarding the impacts and risks of their investments, private equity firms have remained
largely opaque regarding their investments in fossil fuels.4

The Blackstone Group, for example, the largest alternative asset management firm in the world, has
raised at least $20 billion to invest in the energy sector in the past several years.5 Of the dozens of
energy firms Blackstone has invested in, just a handful appear to have made renewabie energy
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investments. Instead, Blackstone has invested in oil pipelines®, coal-fired power plants?, and tar/oil
sands.8 .

Beyond fossil fuel investments, Blackstone has recently drawn scrutiny for exacerbating deforestation in
the Amazon Rainforest through its investment in a Brazilian infrastructure firm, Hidrovias do Brasil, that
operates a grain transshipment station in the middle of the Amazon.®

The Amazon Rainforest, where a record number of fires have been raging, is the world’s fargest
rainforest. It absorbs a significant amount of carbon dioxide, a major contributor to the climate crisis. The
fires are mostly a man-made event, set to clear land for agriculture. 0

Hidrovias do Brasil runs a shipping terminal at Miritituba in the Paré state of Brazil to export grain and
soybeans." In the spring of 2019, the government of Jair Bolsonaro announced that Hidrovias would
partner in the privatization and development of the B.R.-163 rocadway through the Amazon. Hidrovias paid
for a feasibility study on a 10-year concession of B.R.~163 which would include paving of the unpaved
sections of the road.'2 Developing the roadway itself causes deforestation and helps make possnble the
broader tfransformation of the Amazon from jungle to farmiand.’?

The attached memo, “Blackstone investments driving Amazon deforestation and other climate concerns,”
takes a closer look at both Blackstone's connection to Amazon Rainforest deforestation and the firm's
investments in fossHl fuels, including coal-fired power plants, oil pipelines, and tar/oil sands.

The American Investment Council has failed to explain the decline in millions of jobs at private
equity-backed companies in estimates it has cited since late 2017

The Committee will receive testimony today from Drew Maloney, President and CEO of the American
Investment Council, the main private equity lobbying group.

The private equity industry, most notably the American Investment Council, has repeatediy cited job
creation by private equity firms to defend the lucrative tax breaks, most notably the carried interest tax
loophole, that private funds firms and executives benefit from.

Yet rather than job creation, the American Investment Council’s own numbers suggest a marked decline
in jobs at private equity-backed firms inh the past two years.

in December 2017, Laura Christof, a spokeswoman for the American Investment Council, told Fox
Business *more than 11 million Americans in all 50 states and in every congressional district” were
employed by the private equity industry 14

Around the same time, the American Investment Council and others emphasized private equity’s role in
crealing jobs to justify maintaining the carried interest tax loophole in the 2017 Tax Cuts & Jobs Act.18

Yet just seven months later, in July 2018, the American Investment Council reported that “there are 4.9
million Americans who are employed by both small and large companies backed by private equity.™®

In other words, over a period of seven months, the American Investment Councif’s estimate of the
number of jobs at private equity-owned companies dropped from 11 million to 4.9 million.

This suggests a 6.1 million job decline at private equity-owned businesses, a 55% drop.

This decline happened against a backdrop of substantial job growth in the US economy more broadly and
growth in private equity assets under management.'?
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The American Investment Council in April 2019 revised its estimate of jobs at private equity-backed
companies upward to 5.8 million, a 21% increase from the prior year but still 47% (5.2 million jobs) fewer
than the number it had used in December 2017.18

Most recently, the American Investment Council in October 2019 released a study conducted by Ernst &
Young that found that in 2018, the US private equity sector directly employed 8.8 million workers.

This 8.8 million worker number is still 2.2 million jobs/ workers (20%) less than the number (11 mxlhon) the
American Investment Council cited in December 2017.

The Private Equity Stakeholder Project, along with United for Respect, the Center for Popular

Democracy, and the Americans for Financial Reform Education Fund this summer looked at private equity
investments in the retail industry and found that while the retail industry as a whole added more than a
million jobs in the last decade, private equity-owned retailers shed nearly 600,000 jobs over that period.2°

In addition, a recent study by academics at Harvard Business School and the University of Chicago found
that private equity takeavers result in significant job losses.2!

In August, we sent a letter to Mr. Maloney seeking an explanation for the American Investment Council’s
declinirig job numbers. I have attached a copy the of letter. Despite following up with Mr. Maloney
multiple times, the American Investment Council still has not provided an explanation of why the number
of jobs it cites at private equity-backed companies has dropped so significantly since late 2017.

Thank you.
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BLACKSTONE INVESTMENTS DRIVING
AMAZON DEFORESTATION AND OTHER
CLIMATE CONCERNS

In August, an article in The Infercept highlighted invest-
ments by private equiy firm The Blackstone Group in a
Brazilian infrastructure company that has spurred
deforestation in the Amazon rainforest. In recent weeks,
global attention has focused on the record number of
wildfires in the Amazon this year and their broader impact
on atmospheric carbon and global warming.

The Amazon, where a recard number of fires have been
raging, is the world's largest rainforest. It absorbs a
significant amount of carbon dioxide, a major contributor
to the climate crisis. The fires are mostly a man-made
avent, set to clear land for agriculture.?

The article in The Infercept highlighted Blackstone’s
investment in Hidrovias do Brasil. In the spring of 2019,
the government of lair Boisonaro announced that
Hidrovias would pariner in the privatization and develop-
ment of the B.R.-163 roadway through the Amazon.
Hidrovias paid for a feasibifity study on a 10-year conces-
sion of B.R.~-163 which would include paving of the
unpaved sections of the road.? Developing the roadway
itself causes deforestation and helps make possible the
broader transformation of the Amazon from jungle fo
farmiand. Hidrovias do Brasi runs a shipping terminal at
Miritituba in the Pard state of Brazil to export grain and
soybeans.?

The leading edge of the invasion of the jungle is being
cut by grileiros, or “land-grabbers,” who operate outside

Source: The ntercept

the law with chainsaws. The grileiros then sell the newly
cleared fand to agribusiness concerns, whose harvest is
driven on the highway fo the terminal, before being
exported 4

The International Finance Corporation, an affiliate of the
World Bank that backed the project, noted that, “the
construction of the Miritituba port, close to stil-intact areas
of the Amazon forest, is likely to lower transport costs for
farmers and thereby accelerate conversion of natural
habitats into agricultural areas, particularly for soy produc-
fion.” Lax regulation by Bolsonaro’s government has
ancouraged deforestation.

Private Equity: BGEESd
Stakehoider 1lm haker@PEstakeholder.org
Bt an 33 0730
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BLAGKSTONE CONNECTIONS TO BIDROVIAS DO BRASIL

Blackstone has investments in Hidrovias do Brasil both
directly and through Pétria [nvestimentos, a Brazilian
private equity firm in which it owns a significant minority
stake,

Blackstone is directly
invested in Hidrovias do
Brasit through its Tactical
Opportunities funds.® A
spokespersan for Black-

Blackstons

o stone told The Intercept
T P that Blackstone owns 9.3

percent of Hidrovias.”

In addition, Blackstone
owns a 40% stake in
Pétrla Investimentos, a
Brazilian private equity
| firm that Is the majority
BR-163 road project owner of Hidrovias do
Brasil® in addition o Blackstone’s 9% stake, Péatria
Investimentos owns another 55.8% of Hidrovias do Brasit,
according to The Intercept? In 2010, when Blackstone
announced its investment in Pétria, Blackstone CEQ
Stephen Schwarzman said, “Partnering with Pétria will en-
able Blackstone’s fimited partners and advisory clients to
benefit from the fast expanding business opportunities in
the country” (i.e. Brazil).10 Prakash Malwani, Chief Invest-
ment Officer of Blackstone’s private equily group, and
Martin Alderson Smith, a Senior Managing Director at
Blackstone, serve on Pétria’s board. ! Viral Patel, another
Blackstone Senior Managing Director, is involved in
Biackstone's investment in Hidrovias.1?

Patria Investimentos emphasizes its relationship with
Blackstone, featuring the company’s logo on its website
and notes itis “in partnership with” Blackstone.13

OTHER BLACKSTONE INVESTMENTS RAISE
CLIMATE CONCERNS

Beyond its investment Hidrovias do Brasil, The Black-
stone Group has made a number of other investments that
raise climate concerns, including a coal-fired power plant,
several investments in fossil fuel extraction and transmis-
sion, and a number of investments in carbon-intensive
cament production.

COAL AND GAS-FIRED POWER PLANTS

Lightstone Generation -~ Owns 2,665 MW coal-fired Gen.
James M. Gavin Plant in Ohio, three gas-fired power
plants.14

Sithe Global ~ Owns one and is building another coal-fired
power plant in the Philippines.1s

OIL AND GAS PIPELINES AND INFRASTRUCTURE
Cheniere Energy Sabine Pass LNG export ferminallé

Rover Pipeling!?
Tallgrass Energyl®

. OIL AND GAS EXPLORATION AND PRODUCTION

Tar/ Oil Sands ~ Osum Off Sands Corpt®

Fracking — Western Eagle Ford Assets?0, Jetta Permian?},
Osprey EnergyfFalcon Minerais??, Guidon Energy®3, Eagle-
claw Midstream?3, Huntley & Huntley?s, Alte Energy?6
Offshore - LLOG Exploration®”, Kosmos Energy?®

CEMENT PRODUCTION

Summmit Materials ~ Blackstone created Summit Materials
in 2009 and used it to acquire more than 35 companies
to establish 3 major U.S.-based supplier of aggregates,
concrete and asphalt. Blackstone took Summit public in
20152

BLACKSTONE RESISTANGE T0 CARBON FOOTPRINTING
Daspite its growing investments in fossil fuels, carbon
intensive industries, and investments like Hidrovias do
Brasil that spur deforestation, Blackstone has been resist-
ant to measuring the carbon footprint of its portfolio. Black-
stone’s Chief Sustainability Officer in a 2017 report called
measuring a company’s carbon footprint “madness,”
nating “Somehow, carbon has become the maypole for the
sustainability community and the “E” in ESG, including
attempts to make public disclosure of carbon footprint a
mandate associated with corporate transparency.”30

Riackstone's Lightstone Generation owns the James N Gavin Plant coal-fired
power plant in Ohln

Brivate Enuity. [k
Se iy | Imbaker@PEstakeholder.arg
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American nvestment Council
799 9th Street, NW, Suite 200
Washington, DC 20001 ;

Dear Mr. Maloney,

| write to better understand a significant discrepancy in recent statements by the American Investment
Council on the number of jobs at private equity-backed companies in the United States.

in June 2018, James Maloney, a spokesman for the American lnvestmént Councll, told the New York
Times: “Over 11 million Americans work for private-equity-backed businesses.”

In December 2017, Laura Christof, a spokeswoman for the American Investment Council, told Fox
Business “more than 11 million Americans in all 50 states and in every congressional district” were
employed by the private equity mdustry 2

Around the same time, the American investment Council and others emphasized private equity’s role in
creating jobs to justify maintaining the carried interest tax loophole in the 2017 Tax Guts & Jobs Act.?

Yet just seven months later, in July 2018, the American Investment Council reported that “there are 4.9
million Americans who are employed by both small and large companies backed by private equity.™

In other words, over a period of seven months, the American Investment Council's estimate of the
number of jobs at private equity-owned companies dropped from 11 million to 4.9 million.

This suggests a 6.1 million job decline at private equity-owned businesses, a 55% drop.

This decline happened against a backdrop of substantial job growth in the US economy more broadly and
growth in private equity assets under management.s

The American Investment Councll in April 2019 revised its estimate of jobs at private equity-backed
companies upward o 5.8 milion, a 21% increase from the prior year but still 47% (5.2 million jobs) less
than the number it had used in December 2017.8

How does the American investment Council explain this discrepancy?

How were the December 2017 (11 million jobs), July 2018 (4.9 million), and April 2019 (5.8 million)
numbers calculated?

Given the 6.1 million job drop in the American Investment Council’'s estimate between December 2017
and July 2018, how is the American Investment Council confident that there was indeed an increase in
jobs at private equity-owned businesses in the past year?

Sincerely,
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Jim Baker

Executive Director

Private Equity Stakeholder Project
jim.baker @ Eﬁgtaxe,_eigemrg
312-933-0230

2513 N Central Park Ave
Chicago, IL 60647

The mission of the Private Equily Stakeholder Project is 1o identify, engage, and connect
stakeholders affected by private funds with the goal of engaging investors and empowering
communities, working families, and others impacted by private capital investments.
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2018 Top States and Districts,” Amarican investment Goungil, Apr 28, 2018,
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Key Points (continued}

B This structure makes manufactured home
communities a very stable source of revenue
for investors, including during econotic
downturns, and makes residents vulnerable
to exploitation. Real estate investruent
groups seized on this vulnerability and built
a highly profitable business model with
devastating effects on low-income seniors
and families.

B The world’s largest private equity firms ate
now piling fnto the sector, These firms
invest capital from institutional investors
into businesses, increase cash flow in a
short-period of time, and sell the businesses
or take them public through an IPO after
four to six years. Like other real estate
investors, private equity investors are relying
on manufactured home residents” limited
mobility to ensure steady revenues, squeez-
ing fast profits out of low-income families
and seniors.

8 The private equity and real estate firms and
institutional investors that have bought into
manufactured home communities in recent
years have extremely deep pockets — they
manage more than $1.77 trillion dollars in
assets. Yet they have little incentive to invest
that capital into communities. Residents
report that instead investor owners make
cosmetic changes at most and fail to provide
basic maintenance.

B The private equity and institutional invest-
ments in manufactured homes covered in
this report include:

& YES! Communities — Stockbridge
Capital, Government of Singapore
Tnvestment Co, Pennsylvania Public
School Employees Retirement System

® RHP Properties—Brookfield Asset
Management

m RV Horizons/ MHP Funds—TPG Capital

 Inspire Communities—Apotlo Global
Management

® Kingsley Management Company

w Horizon Land Company-Federal Capital
Partners/ Texas Employees Retirement
System

& Carlyle Group

& Trechouse Communities—Blackstone
Group

& Carefree Communities-Centerbridge
Capital

B Many of the private equity firms and insti-
tutiona] investors that have recently invested
in manufactured housing commununities
have been major investors in apartment
buildings and single family homes. As
housing costs have increased in other types
of housing, investors have looked to manu-
factured homes as a relatively untouched
sector.

& Private equity firms will likely use the man-
ufactured housing community owners and
operators they have invested in as platforms
to invest in additional manufactured home
communities, spreading the impact of their
investment to many more low-income sen-
fors and families.

B The massive private equity firms and
institutional investors have been aided in
their acquisitions of manufactured home
communities by the US Government-
spousored mortgage lender Fannie Mae,

8 Manufactured home community owners as
well as focal, state, and federal governments
must take steps to minimize the detrimental
impact of investments on manufactured
home residents’ health, housing, and
economic security by:

u Preserving affordability through rent
stabilization

® Prohibiting unjust evictions

# Ensuring safe and healthy community
maintenance

m Ensuring residents fair and equal
treatment

m Instituting transparent, meaningful
complaint procedures for residents

& Providing a meaningful path for resident
or public community ownership

w Stenmning predatory imvestments

# To demand action by corporate owners and
government officials, manufactured home
residents across the country are organizing
their neighbors, establishing resident
associations, collaborating with tenants,
and fighting to protect their homes and
commumnities.
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JUDY PAVLICK, SUNNYVALE, CA, LIVES IN A CARLYLE GROUP-QWNED COMMUNITY

T moved in to Plaza Del Rey in 1989, At the
timeitwas a family owned park, the space rent
was $350, and that included garbage, water,
cable, etc.

T decided to buy a home of my own so L could
paint the walls yellow if I wanted tot I figured
why am I spending $500 a month for an apart-
ment when I could be building equity in a
home I own. I chose to move into a manufac-
tured home community because I could afford
it, period, The real estate market in California
has been getting more and more expensive, As
asingle person it was important for me to find
an affordable housing option. Manufactured
housing was perfect. The neighborhood was
very friendly. People helped each other, It was
a happy place to live. T could get a loan for a
mobile home.

In October of 2015, the Carlyle Group bought
our coromunity. Since they took over, there is
a dark cloud that has fallen over the commu-
nity. The previous owners didn't tell us that
our community was for sale. It was just
dropped on us like a bomb. When we got our
first rent increase of 7-8%, no one could
believe it. Previous increases had been 3-4%,
All of a sudden we were hit with an increase
of $75 or more per month, That’s a lot of

money for many people in our community.
Nearly half of us are on fixed incomes. People
are having to move. It’s unfair.

The lot fee increases are also impacting people
who want to self their homes. They are charg-
ing new homeowners in the community
$2,250/month in lot fees. That is much higher
than the $800-1,200 charged in other parks
just within a mile of us, and it makes it more
difficult for homeowners to sell their homes.
They have to lower the price to sell and then
they lose money on the sale. And | think jt will
drive up lot fees in other manufactured home
communities in Sunnyvale. Other property
owners will probably look at what Plaza del
Rey is doing and say, oh we should charge that
much too. That would impact thousands of
people in Sunnyvale,

Carlyle claims that they've spent over
$100,000 on capital improvements in out
community, and justifies rent increases be-
cause of that. But we don’t see what improve-
mepts they've made. They put in a play
structure and re-paved some streets. We dou't
see how that adds up to $100,000, What we da
see is that they’ve promised their investors a
return of 7-8%. The same amount our repts
went up.

Many people on a fixed income in my
community are seniors who have been here
for decades. It seems like the attitnde is that
they should just get out of here. The seniors
that are living here built Silicon Valley, and
now we're being tossed aside. It's a sad situa-
tion. We think that Carlyle is just greedy with
no heart,
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WHAT ARE MANUFACTURED HOME COMMUNITIES?
MANUFACTURED HOUSING PROVIDES AFFORDABLE HOMES TO 18 MILLION PEOPLE.

U.S. manufactured homes are sometimes
referred to as “mobile homes” or “trailers” but
in fact are a specific type of factory-built
housing, constructed in accordance with the
U.S. Department of Housing and Urban
Development’s (HUD’s) Manufactured Horge
Construction and Safety Standards Code.!
Many of today's manufactured homes resem-
ble single-family residences, with several
bedrooms, backyard patios or decks, and most
are secured to a concrete foundation.

Manufactured homes may be placed on
individual land plots that are owned by the
manufactured home owner, or the homes may
be placed on rented land, including on leased

lots within manufactured home communi-
ties.” Today, approximately 2.9 million of the
nation’s manufactured homes are in land-
leased communities in which residents own or
rent their homes and rent the land under their
homes.® In these communities, residents pay
lot fees or ground rent and additional fees for
shared amenities, services, and utilities.

Manufactured housing is an important source
of affordable hounsing, in particular for rural
and low-income residents” Nearly three-
quarters of households living in manufactured
homes earn less than $50,000 a year and the
median household income of manufactured
home residents was $30,000 in 2009.% The

median net worth among households that live
in manufactured housing is about one-guarter
of the median net worth among other house-
holds.? Prices for the manufactured homes are

substantially lower than typical housing.
Residents often purchase the homes at prices
that can range from less than $10,000 to up to
$200,000.1°

Manufactured home communities offer
affordable homes to low-income families,
In particalar, it is an important source of
low-cost housing for Latinx families in the
U8 Further, many communities serve
senjars, some with community age-restric-
tions.
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HOW DID MANUFACTURED HOUSING BECOME A HIGHLY
PROFITABLE REAL ESTATE INVESTMENT?

Over the past 20 years, manufactured home communities increasingly
have gone from “mom and pop” enterprises to ownership by large,
multi-state corporations, These newer corporate
owners generally escalate lot fees to increase
revenues.'? Homeowners have few options and
are forced to pay if they possibly can. They
cannot move their homes because they are
attached to a foundation, the structures capnot
withstand the move, or moving costs are prohib-
itive." Ttis often difficult to resell homes because
of the restrictions on home sales placed by the
community owner, such as exclusive agent
arrangements.’ In addition, lot rent increases
hurt homeowners looking to sell — realtors
estimate that for every $100 increase in space
rent, a manufactured home loses $10,000 in
vatue.1” With limited affordable housing options
to turn to, the homeowners are forced to choose between paying for
increasing housing costs and other basic necessities, like food and
medicine, or abandoning their homes.

This economic trap is not a side effect but a building block of the
business model. RV Horizous co-owner Frank Rolfe notoriously said
that a manufactured home park “is like a Waffle House where the
customers are chained to their booths.”¢ Kevin Bupp, CEO of Sunrise
Capital Investors, advises other prospective manufactured home

A manufactured home
park “is like a Waffle
House where the
customers are chained
to their booths.”

FRANI ROLFE,
RY HORIZONS CO-OWNER

investors to “raise rents upon purchase, as doing so ‘goes immediately
to your bottom line.” Charging residents for utilities ‘allows you to pass
your expense directly on to the resident and
make a ton of extra money,” he adds.™”

Residents also report that these corporate owners
use community rules and regulations to squeeze
more money out of them. A resident of a
Kingsley Management community in Santa Ana,
CA reported: “They constantly change the rules
and fines, just to make more money off of us. If
they want new stairs, you have o get new stairs
on your home. If they don't want our cars in the
drive, they charge us extra fees. The ever-chang-
ing requirements puts a lot of strain on residents.
We feel harassed and stressed.”

The corporate investors also own and rent out
homes in the manufactured communities that
they acquire from evicted residents or residents who left. The rental
agreements sometimes include rent to own arrangements through
which residents make payments toward the home and are held respon-
sible for home upkeep like owners but can be evicted like tenants and
lose their investments in the home ™

Suffering under this ownership structure, fow-income seniors and
families report devastating impacts on their economic and housing
security and health,
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BETH HEMLICE, FLORIDA, LIVES IN EQUITY LIFESTYLE
PROPERTIES-OWNED COMMUNITY

1 live in Buccaneer Estates in North Fort
Myers, Florida with my husband and my
mother, We moved here in October 2017
Before that, we lived in our RV in ap RV park
nearby, but it was destroyed by a big rain
storm. The water was up to our waists and our
park was flooded. The water destroyed our
RV's electrical system and then after sitting in
outdoor storage through Hurricane frma it
was totally rusted out. We stayed with our
daughter and her family for a bit but we
quickly needed to find a new home.

That’s when we looked at houses in Buccaneer.
The manager who works for the owner, ELS,
told us she had the perfect home for us. We
were in a hurry so we moved quickly to buy
our house. But right after we moved in, we all
started getting sick. It turns out there was mold
behind the shower and under the house. There
were feaks and big holes in the floor. The hot
water heater fell through the floor because it
deteriorated from the mold. My husband has
been redoing each problem as he can while he
works so it’s getting better, But it was a mess.
‘We bought our house for cash with our insur-
ance payout on our RV. We paid $28,000 for it
but we've been told it wasn’t worth more than
$10,000. The manager who works for ELS sold
us the house ~she did the paper work - but it
was owned by an investor. Before us, there was
another family that owned the house but ELS
evicted them and got their house, ELS sold it
to the investor and then we bought it from the
investor. That's the same way houses are going
when people are hit by a hurricane too — they
are forced to give up their house and ELS turns
around and sells it again,

My husband and 1 were so upset when we
realized what a mess it was, We were hurt. We
were stuck because we bought it as is. There
was nothing we could do about auy of the
damage. And we were mad at ourselves that we
rushed because we didn't have somewhere to
five. But ELS and the investors all benefitted
off of that. As long as they get their money,
they don’t care.

1t’s the same with our rent. We pay $702 in rent
plus water, sewer, and trash. You can’t get an
apartraent for that so it’s kind of affordable.
But you have to take care of your house too.
And many of the older people can’t keep up
‘with therent. One of my elderly neighbors says
that they keep raising her rent and nitpicking
on every little thing, That's her retirement
they're taking, She thought she would five here
forever but she can’t. She's trying to get into
some affordable senior places but the wait lists
are years Jong and she can’t take her dogs. She
said she’s choosing between her medicine and
her rent.

Plus, we're paying rent but there’s no benefit
for us. There are problems with the pools and
the heaters and the club house. They force us
to trim the trees on their property. And I'm
sure the folks in the office barely make
minimum wage. So you know the big guys are
getting all of the money.

1feel aggravated. I want ELS to start taking care
of the people and the property. I want them to
back off the seniors and stop picking on them
for little things. [ want to see rent stabilization
so the older folks can stay. What I really hope
is that we can own our own communpity. I
believe everyone has a right to a decent, stable
home. And if we owned the property, we
would maintain it and the seniors could stay
and everyone could live decently.

“There was nothing we could do about any of the damage. And we were mad at
ourselves that we rushed because we didn’t have somewhere to live. But ELS and the

investors all benefitted off of that, As long as they get their money, they don’t care.
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WHAT IS PRIVATE EQUITY?

Private equity firms invest capital from institutional investors into
businesses, attempt to make changes to those businesses to increase cash
flow, and then attempt fo sell those businesses or take them public
through an IPO after four to six years,

Private equity firms generally seek to generate
15-25% annualized returns on their investments.
By comparison, the S&P 500 Index generated a
6.1% annualized return over the last twenty
years.”? To generate these returns, Private equity
firms generally put down a limited amount of
their own capital and rely heavily on debt (i.e. the
leverage in leveraged buyouts) to magnify their
returns and reduce the tax Hability of the
companies they own.

In discussing the Carlyle Group’s acquisition of
the Plaza del Rey manufactured home park in
Sunnyvale, California, Erik Gordon, a professor
at the University of Michigan’s Ross School of
Business noted, “Their challenge is to tura some-
thing they bought for $100 million info some-
thing that’s worth $300 million, That’s the end
game for a private equity fund.”

Private equity owners generally seek majority

stakes in companies in order to drive strategy and determine leadership

at the businesses they own.

“[Private equiry firms’]
challenge is to turn
something they bought
for $100 million into
something that’s worth
$300 million. That’s the
end game for a private
equity fund”

ERIK GORUON, PROFESSOR &7

THE UNIVERSITY OF MICHIGAN'S
ROSS SCHOOL OF BUSINESS

The private equity industry and more broadly the private funds indus-
try — encompassing private equity, venture capital, private debt, private
infrastructure, private real estate, and similar asset classes — has grown

dramatically over the past several years, from $1
trillion prior to the global financial crisis a record
§5.2 trillion in assets under management in
20174

The largest firms in the industry have grown
extremely large. The Blackstone Group, for
example, has $457 billion in assets under
management.

Private equity-owned companies employ more
than 11.3 million American workers.2 As private
equity firms have branched out, they serve not
just as employers, but as lenders, landlords,
awners of schools and social service providers
impacting tens of millions of Americans.

As the private equity industry has expanded
private equity firms have increasingly made
investments that impact low-income communi-
ties and cornmunities of color, for example
buying up single family homes and apartments,
acquiring nursing homes and healthcare

providers, and investing in subprime and payday lenders.

“As private equity firms have branched out, they serve not just as employers, but as

lenders, landlords, owners of schools and social service providers impacting tens of

millions of Americans.”
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WHY ARE MASSIVE INVESTORS BUYING INTO
MANUFACTURED HOMES NOW?

Many of the private equity firms and instita-
tional investors that have recently invested in
manufactured housing communities have
been major investors in apartment buildings
and single-family homes. Investors have
looked to manufactured homes as a relatively
untouched sector.

Homeowners with limited ability to
move mean steady, rising rents for
investors

In manufactured home communities, private
equity firms and institutional investors have
found astable source of growing revenue with
limited maintenance costs. Because of vesi-
dents” inability to move and a high demand for
affordable housing, cash flows from the invest-
ments tend to be highly stable, even during
economic downturns.

According to analyst Green Street Advisors, the
manufactured home sector is the only major
real estate asset class that has not experienced
a year-over-year decline in net operating
income in any year since 2000, Green Street
views manufactured home communities as

offering the most favorable return profile
among all property (including
apartments, office buildings, retail, hotels,
industrial, and self-storage).

sectors

In mid 2018, analysts for investrnent bank
Evercore ISI said that they expect manufac-
tured housing fundamentals to remain strong,
with projected core sarpe-store net operating
income growth of 4 percent to 4.5 percent an~
nually over the next three years, substantially
above the 2.5 percent average growth the firm
expects from US. real estate investment
trusts. 2

This consistent revenue stream is the direct
result of homeowners’ limited mobility and
valnerability. In materials for a “boot camp”
for aspiring mobile home park investors
Mobile Home University, run by RV Horizons
co-owners Frank Rolfe and Dave Reynolds,
noted “The fact that tenants can’t afford the
$5,000 it takes to move a mobile home ...
makes it easy to raise rent without losing any
occupancy.”*®

Farther, “mom-and-pop owners have kept

their rents more or less low,” said Kyle Baskin,
a senior director of Marcus & Millichap’s
National Manufactured Housing Communi-
ties Group based out of Cincinnati. As a result,
private equity investors see an opportunity to
buy the communities from mom-and-pop
owners and dramatically increase rents to
quickly increase profits.?

Even if homeowners could move theirs homes,
there are limited other sites to relocate. Local
zoning and regulatory constraints are
worsening the problem as tocal governments
are refuctant to give new communities permits
because of the stigma attached to them.*® And
the limited supply of other kinds of affordable
housing only worsens a manufactured horae-
owners’ choices when they face a dramatic rent
increase. As a result, residents are trapped and
can be squeezed for every dollar,

Residents report that elderly neighbors on
fixed incomes are forced to choose between
rent and medicine or food and working
families struggle as rents dramatically increase
but their income does not.

In materials for a “boot camp” for aspiring mobile home park investors Mobile

Home University, run by RV Horizons co-owners Frank Rolfe and Dave Reynolds,
noted “The fact that tenants can’t afford the $5,000 it takes to move a mobile home
... nakes it easy to raise rent without losing any occupancy.
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MARIA (LUPE) GUADELUPE RICO AGUILAR, SANTA ANA, CA, LIVES INA
KINGSLEY MANAGEMENT-OWNED COMMUNITY

Maria {

I am from Mexico City. | have been living in
Coach Royal manufactured home community
in Santa Ana, California since 1998. | take care
of people’s homes — cleaning and taking care
of children — for a living. T first moved into my
community because we wanted more space to
raise a family. We fooked at apartments first but
realized we couldn't afford an apartraent that
would fit my family.

When we first moved here our rent was $§250
for a space and $400 for the house payments,
Now we are paying $1,330 amonth just for the
space. We knew that there would be some
increase each year and we know that nothing
is free but we can’t take the injustices, stress,
and harassment.

They constantly change the rules and fines, just
1o make more money off of us. If they want
new stairs, you have to get new stairs on your

home. If they don’t want our cars in the drive,
they charge us extra fees. The ever-changing
requirements puts a lot of strain on residents,
We feel harassed and stressed. What apsets me
the most is the way residents’ homes are taken
from them because they are unable at one
point to pay all of these fees.

Currently my neighbor is going through tough
times. She is an elderly woman who has been
left to take care of her three grandchildven, who
are disabled. Her son, who was the owner of
the house, passed away recently. He had been
dealing with diabetes for a while but had
attributed the rapid decline of his health to all
the stress he was experiencing because of
management’s harassment. The owners are in
the process of trying to evict his family now.
The grandmother was devastated to have her
son suddenly pass. And, now after living in that
house for 20 years, the management is saying
that she must Jeave because her name is not on
the title. Due to all of the stress that this elderly
woman is under, she is thinking of leaving the
house behind,

There are many Spanish speakers in my com-
munity. Some of them are undocumented.
They are very vulnerable and easy targets for
harassment, Management takes advantage of
them. They tell families that to get a service
request filled you have to show a California ID,
knowing that many undocumented people
don't have an ID, just to avoid the request. If
an undocumented person comes to buy a
house with cash, no problem - all they want is
the moeney. But once they're in, they do every-

thing in their power to take that home. They
target Latino people to take advantage of them.

The worst practice affecting the undocu-
mented is the rent to own contracts. When you
are on a rent to own contract you are living in
constant fear that at any point management
will evict you. Management can enter your
home, fine you for something they don’t see fit,
and if you don't pay it, they take your house, It
is traumatic having people inspect your home
against your will, looking for any little thing to
evict you. These owners have no shame. They
don't care if you're paraplegic, like my friend,
or elderly, or have young children,

These are the stories that T hear when people
come to our homeowner association meetings.
Many come to me asking for advice on what
they should do when they're threatened with
eviction and harassed. When I hear their sto-
ries, § tell them to fight and not to give up. [ tell
them to stay, protect your home and your fam-
ily — that is your right!

Unfortunately, many people who do not have
the strength or energy to stand up against the
harassment from management end up leaving
their homes behind. When this happens, the
owners are quick to recover the house, make 2
few improvements, and then flip it for a profit.
This is a horrible and ugly process,

At the end of the day I'd fike to see everybody
in the park treated with respect and to feel se-
cure in their homes. T don't want to see people
living in fear of losing their homes. The best
thing that could happen to the Coach Royal is
that the residents eventually own it.

investors have few incentlves to
invest in properties

10 2016, the Wall Street Journal noted that the
costs of maintaining manufactured housing
communities are Hmited for investors, especially
in the communities in which the owner simply
tents pads and leaves upkeep of the homes to
the reater.”

Because manufactured homeowners are often
unable to move, the private equity owners of
manufactured home communities have limited
incentives to invest in the upkeep of the
communities. Manufactured home residents
coraplain that investors only make cosmetic

changes when they buy communities and fail to
maintain roads, trees, and other common areas.

A resident in an RV Horizons/ Impact Commu-
nities-owned community in Utah shaved her
experience: “Since RV Horizons has taken over,
they've only done surface makeovers, like taking
out old shrubs and putting in some flowers and
wood chips. But there are bigger issues, like
streets with huge pot holes that can ruin our
cars and the trees that are going to fall. Last
spring the office told us they would be repairing
the pot holes this year, but nothing has
happened and now there is a rumor they won't
do it because of the money. When we asked the

office to maintain the trees, they told us we can
da it ourselves, It's the owner’s responsibility to
maintain the trees since they are supposed to
maintain the property they own. We don't have
money to pay to have the trees trimmed - that’s
what we pay lot rent for”

There are also reports that investors simply
“reposition” empty lots or homes for residents
who are willing to pay substantially more. For
example, after the Carlyle Group acquired the
85-acre Plaza Del Rey manufactured home park
in Sunnyvale, California in 2015, the firm raised
the space rents for new residents to $1,600,
nearly 40% more than the park average
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EXPANSION BY FIRMS THAT HAVE BOUGHT
INTO MANUFACTURED HOME COMMUNITIES
IS LIKELY TO GROW

Private equity investment in manufactured home communities is likely
to increase now that a number of larger firms have made tnitial invest-
raents in the industry. Private equity firms will kely use the manufac-
tured housing community owners and operators they have invested in
as platforms to invest in additional manufactured home communities,
either on a property-by-property basis or by buying up other companies
that own manufactured home ¢ it

For exanaple, in May 2018 YES! Communities, owned by Stockbridge
Capital, the Government of Singapore Investment Company, and the
Pennsylvania Public School Employees Retirement System, announced
that it had acquired a portfolio of 24 manufactured home communities,
comprising over 6,800 residential home sites in the states of Michigan,
Indiana, Hlinois, and Texas, from affiliates of Four Leaf Properties.*!
The Blackstone Group, which first invested in manufactured home
communities in mid 2018 when it acquired a 14 community portfolio,
has been on a buying spree since. In a November 2018 post on a Mobile
Home University foruny, a staffer for Blackstone’s Treehouse Commu-
nities noted:

s team at Treehouse C: and we
are o real estate investment group that specializes in mobile home and
RV conumunities/resorts, As you may have already noticed, we are in
the market to buy. If you are a broker, owner, operator, or have
information an a perspective selling party, please reach out. We
currently own and operate 2-5 star, all age, and age-restricted
communities. In the past four months, we have acquired over $400
million in manufactured housing assets that have since been improved
and maintained through owr company’s access to capital and
outstanding management.”

“Fam with the

In a job posting for an acquisitions analyst, Blackstone’s Trechouse
Communities noted:
“Trechouse Commumities has established itself as one of the fastest
growing operators in the manufactured housing space. In 2018, we
acquired over 4,000 manufactured hotsing units in more than forty
comminities across three states with a mandate to deploy over $1b
in investment capital the space.”

GOVERNMENT-SPONBORED FANNIE MAE
PLAYS CENTRAL ROLE IN FINANCING

SALES TO PRIVATE EQUITY

The massive private equity firms and institutional investors have been
aided in their acquisitions of manufactured home communities by the
U$ Government-sponsored Federal National Mortgage Association
{ENMA), commonly known as Fannie Mae,

Founded in 1938 during the Great Depression as part of the New Deal,
Fannie Mae's purpose is to expand the secondary mortgage market by
securitizing mortgages in the form of mortgage-backed securities
(MBS), allowing lenders to reinvest their assets into more lending and
in effect increasing the number of lenders in the mortgage market.
‘While Fannie Mae is publicly traded on the New York Stock Exchange it
is majority-owned by the US Departraent of the Treasury and regulated
by the Federal Housing Finance Agency (FHFA).®

In recent years, Fannie Mae has provided billions of doltars in financing
to private equity firms and institutional investors to acquire manufac-
tured home companies,

In 2016, Fannie Mae provided $1 billien in financing to Yes! Commu-
nities, The Fannie Mae loan, made through delegated lenders KeyBank
and Wells Fargo, corresponded with $360 billion sovereign wealth fund
Government of Singapore Investment Corporation {(GIC) and the
Pennsylvania Public School Employees Retirement System (PSERS)
acquiring a mejority stake in Yes! Communities. At the time, Fannie
Mae noted that the Yes! Communities mortgage was its then-largest
manufactured housing loan. ™

In 2018, KeyBank, acting as a delegated underwriter and servicer for
Fannie Mae, provided more than $200 million in financing to assist
private equity firm TPG Capital in acquiring dozens of manufactured
home communities operated by RV Horizons, ™

‘While Fannie Mae characterized the $1 billion Yes! Communities loan
as supporting affordable housing, it is unclear whether the mortgages
actually include requirements that limit rent increases or otherwise
ensure that the manufactured housing communities remain atfordable
to residents.

THE IMPACTS OF PRIVATE EQUITY
INVESTMENTS ON RESIDENTS AND THEIR
FIGHT TO PROTECT THEIR COMMUNITIES

As more and more private equity and real estate investment firms invest
in manufactured home communities, the residents of these commu-
nities — seniors, low-income families, immigrants, veterans, people with
disabilities, and people displaced from higher cost places — fear the
investments will manufacture homelessness.

Private equity investments striving for short-term gains and a quick
exit are not intended to create a sustainable housing system or
community. “Well-capitalized private-equity and publicly traded REITs
are eager to acquire these properties, invest capital on cosmetic or de-
ferred maintenance items, and realize improved performance [of] the
properties typically within the first two years of ownership,” Paul Ador-
nate, an analyst with BMO Capital Markets, told the Wall Street Journal
in 2016.% They will leave behind low-income residents who cannot af-
ford the rent hikes and are pushed to homelessness, and communities
that sufter from lirnited maintenance and frayed infrastructure,

This business model’s impact on residents is exacerbated by the
physical distance between the investors and the residents whose lives
they are impacting. Unlike a local fandlord, investment managers tikely
see the communities simply as speculative investments, not homes or
humans. At the same time, residents who receive mysterious notices of
management changes are left wondering who owns their community,
who is dictating the decisions about upkeep of their community and
their rent, and how residents can reach them.

But even in the face of multi-billion-dollar, multi-national investors,
residents are joining together and fighting to protect their communi-
ties. Across the country, manufactured home residents are organizing,
researching the real estate and private equity investors that have bought
their communities, engaging their public officials and atlies, and build-
ing coalitions with tenants, Powered by the love of their communities
and compassion for their neighbors, they are demanding their homes,
economic security, and health are protected from the impacts of short-
term speculative investment,
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ACTIONS COMMUNITY OWNERS AND POLICYMAKERS MUST
TAKE TO PROTECT MANUFACTURED HOME RESIDENTS

Residents are demanding that private equity firms and institutional
investors take steps to minimize the negative impact of their investments
on manufactured horne residents and the pool of affordable manufac-
tured housing.

They also believe that local, state, and federal governments play a critical
role in protecting manufactured home residents from exploitative
community owners and stemming predatory investments,

They call for the following s
PRESBERVE AFFORDABILITY

The critical mechanism for protecting residents from exploitation
and preserving affordability is stabilizing rent and fees, including lot fees,
rents paid by tenants, and utility costs.

Corporate owners determine rent and fee levels and should work directly
with residents to ensure that rents are reasonable,

Local and state government should establish rent regulations to stabilize
rents and protect against unconscionable rent hikes. Such regulations
allow for reasonable and gradual vent increases, Government regulations
should be protecting against other abusive rent and fee practices, includ-
ing demanding transparent, itemized billing, prohibition on passing on
conymunal utilities, and ensuring moratoriums on rent collections when
homes are destroyed in disasters.

Preserving affordability also requires local governments to use local zon-
ing and regulatory powers to allow for the development of manufactured
home communities and protect existing communities from closure and
conversion.

PROHIBIT UNJUST EVICTIONS

In addition to rent hikes, a key strategy of corporate community owners
is aggressive eviction. If evicted, manufactured home owners can often
only resell their home for a fraction of what they paid for it or cannot
resell at all and hand it over to the corporate owner, The residents leave
the community with no equity — and, in many cases, no other home.
Renters of manufactured homes face a similar fate, some after investing
in their home through a rent to own contract. Further, without protec-
tions against eviction, residents ate not safe to register complaints about
maintenance problems or to negotiate rent hikes out of fear of losing
their homes.

States must enact good cause eviction laws to prohibit such manufac-
tured home eviction mills. Good cause eviction laws enumerate
aflowable reasons for evicting a resident, such as nonpayment of rentor
criminal activity, and mandate a notice period, an opportunity for the
resident to cure the cause for eviction, and due process for eviction
proceedings. And, critically, when there is no good cause for eviction,
the community owner is required to offer the resident a renewal lease
when the existing lease expires.

ENSURE SAFE AND HEALTHY COMMUNITY
MAINTENANCE

As the owner of the land and all common spaces, the corporate
community owner is responsible for keeping the community habitable,
safe, and healthy. Another roechanism for extracting short term profits

out of these communities is limited or even decreased maintenance.
This leads to health and safety risks for residents, from sewer system
failures to unplowed roads. Community owners, especially those with
deep poackets, must invest in community infrastructure and safety and
on-site managers.

Local, state, and federal government must ensure that community own-
ers are held to a strong code of maintenance, implement transparent
systems for residents ta have input on maintenance, and have on-sjte
raanagers. Basic standards include safe wallovays and roads, well-
maintained water and sewer systems, tree clearing, elimination of
standing water, and accornmodations for people with disabilities.

ENSURE RESIDENTS FAIR AND EQUAL
TREATMENT
To feed their business model, corporate community owners also use
their power to push vilnerable residents into exploitative arrangements
and discriminate and retaliate against residents. Through consumer
protection and civil rights laws and meaningful private and public
enforcement of those laws, local, state, and federal governments must
ensure residents are protected from:

B Retaliation for organizing their neighbors, speaking up, complaining
about community conditions, or otherwise attempting to enforce
their rights or protect their cornmunity;

B Discrimination at the hands of corporate investors on the basis of
race, national origin, familial status, gender, sexual orientation,
gender identity, disability, religion, age, or other protected classes,
including exploiting residents based on their language proficiency
or immigration status;

B Praudulent or exploitative lease terms, such as rent to own
contracts that deny residents basic tepant protections and force them
to lose the investments they made in the home;

B Corporate community owners serving as exclusive real estate
agents and controlling homeowners’ right to sell their home,
which often leaves residents with no choice but to abandon their
homes, while corporate community owners benefit at their expense.

INSTITUTE TRANSPARENT, MEANINGFUL
COMPLAINT PROCEDURES FOR RESIDENTS
Residents need a clear path to report problems with health and safety
risks, mismanagement, lease provisions, invoices, and any other
problems in their communities. This is especially true when the owner
of thelr community is an out-of-state investor that they do not know
and cannot contact. Community owners need to institute transparent,
meaningful complaint procedures and states should require them.

PROVIDE & MEANINGFUL PATH FOR RESH-
DENT OR PUBLIC COMMUNITY OWNERSHIP
A critical step to protecting the affordability, viability, and safety of
manufactured home communities is creating a path for residents or
non-profit or public agencies te own them. Around the country,
cooperative ownership of manufactured home communities has
proven to work. When residents own their community, families and
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seniors can afford to stay and they invest in their community, its

buildings, amenities, and infrastructure.’”

State government can provide a meaningful path for resident or public

ownership. Effective laws:

B Require the community owner to notify the residents, including but
not limited to resident associations, as well as local and state govern-
ments, whenever the owner receives an offer to buy the community,
is putting the community on the market, or intends to change the use;

H Give residents a sufficient waiting period to decide if they want to
purchase the community and make an offer;

B Require seller to negotiate in good faith with the residents and offer
them the right to purchase the community if they can match the
existing offers;

B Provide public resources to help the residents, public agency, or non-
profit finance the purchase; and

B Enforce residents’ rights and penalize non-compliance by commu-
nity owners,

STEM PREDATORY INVESTMENTS

‘We believe that the federal government and the government-sponsored
enterprises (GSEs) play a key role in developing and sustaining
affordable housing and healthy communities. We must ensure that the
government is using its powers to protect low-income people from
predatory investments and is not pressured by investors to support
wealth extraction from low-income communities.

Manufactured housing is one of the three underserved markets that
Fannie Mae and Freddie Mac are required to serve as part of their
obligations under the Duty to Serve Program. Fannie Mae and Freddie
Mac must increase financing opportunities for residents, government
entities, and nonprofit organizations to purchase manufactured home
communities.
By reducing the housing quality and increasing the expenses for
manufactured housing residents, private equity investors are decreasing
access to manufactured housing for those who rely on it. Fannie Mae
and Freddie Mac should also take steps to prevent their other
investments from undermining their duty to serve the manufactured
housing market by requiring all purchasers to commit to the following
as a condition for their financing:

B Implement and comply with FHEA’s pad lease protections for
tenants, including one-year renewable leases, 30-day written notice
of rent increases, the right to cure defaults on rent payments, the
right to sell the manufactured home without relocating it and
assigning the pad lease to the new owner, and 60-day written notice
of a planned closure or sale of 2 community

B Preserve affordability with gradual rent increases and prohibit
unfair lease terms like rent to own contracts and excessive fees

& Maintain safety and habitability with regular property maintenance
and responsiveness to resident concerns
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PROFILES OF PRIVATE EQUITY INVESTORS IN
MANUFACTURED HOME COMMUNITIES

YES! COMMUNITIES ~
STOCKBRIDGE CAPITAL,
GOVERNMENT OF SINGAPCRE
INVESTMENT CO, PENNSYLVANIA
PUBLIC SCHOOL EMPLOYEES
RETIREMENT SYSTEM

54,000 HOME SITES

YES! Communities has 213 manufactured
home communities in 18 states across the
country with major concentrations in Florida,
Georgia, Towa, Michigan, North Carolina,
Oklahoma, South Carolina, Tennessee, and
Texas and continue to grow in other key
markets.?®

YES! was formed in 2008 by Stockbridge
Capital, a private equity real estate manager.”y

In August 2016, Stockbridge sold more than
two-thirds (7196) of YES! Communities to two
institutional investors, the sovereign wealth
fund Government of Singapore Tnvestment
Corapany (GIC) and the Pennsylvania Public
School Employees Retirement System
{PSERS}, the pension fund for teachers and
other school employees in Pennsylvania.’®
The sale enabled certain of Stockbridge’s in-
vestment funds to exit the YESt Communities
investment.

Adam Gallistel, Regional Head for Americas,
GIC Real Estate, said, “The manufactured
housing sector is a unique and highly-attrac-
tive niche in the U.S. residential market, which
GIC has been exploring for some time, Given
the relative lack of consolidation, it is very
difficult to enter this sector in scale.”*!

Government Sponsored housing lender Fannie
Mae provided financing for the transaction.t

In June 2016, prior to the deal dosing, the Wall
Street Journal veported that the deal valued
YES! at more than $2 billion. The Journaf re-
ported that GIC would get an initial yield from
the company of slightly more than 6%, in ad-
dition to any appreciation in value of the un-
derlying real estate.t*

YES! Communities has proven a very lucrative
investment for the Government of Singapore
Investment Company (GIC}), the Pennsylvania
Public School Employees Retirervent System
(PSERS), and Stockbridge Capital. As of the
end of 2017, Penusylvania PSERS reported
that its investment in YES! C ities has

average home site rental rate was $415 per
month, YES! Communities” home site rental
business accounted for 60% of the company's
revenues in 2016.%

Home reatal — Charging home rent to the
28% of YES! Communities residents who rent
their homes. As of October 2017, YES’ average
home rental rate (in addition to home site
rental) was $474 per month.*’

Home sales — YES! sells homes to new and
existing residents, and continues to charge
homesite rent to those residents. In 2016, YES!
sold 1,800 manufactured homes to new and
existing residents.

Home loan acquisition — YES! utilizes third
party lenders (selected by YES!, using the
company’s specified terms and underwriting
criteria) to finance residents” home purchases,
then acquires the loans from the originating
lender. Tn 2016, YES! acquired 850 additional
loans. YES! loan portfolio had a principal
balance of $185 million as of October 2017.4

YES! has been able to grow the rent it charges
residents, The company’s home site rental rate
and home rental rate both grew by around 4%
between 2016 and 2017, according to Pennsyl-
vania PSERS#

In early 2018, Pennsylvania PSERS reported
that from 2014 to 2016, YES! achieved same-
community compound annual Net Operating
Income growth of 12067

increased in value by 33% since the pension
fund invested in August 2016. YES! Commu-
nities had already returned $13.5 million in
cash to Pennsylvania PSERS.% YES! Commu-
nities likely paid out tens of millions of doltars
more in distributions to the Government of
Singapore and Stockbridge Capital.

YES! has continued to add new co

to its portfolio. In May 2018 YES! announced
that it had acquired a portfolio of 24 manu-
factured home communities, comprising over
6,800 residential home sites in the states of
Michigan, Indiana, Illinois, and Texas, from
affiliates of Four Leaf Properties.*®

YES! Communities’ business cons

ts oft

Home site rental - YES! charges site rent to all
residents, both those that rent their homes and
those that own them. As of October 2017, YES'

RHP PROPERTIES ~

BROOKFIELD ASSET
MANAGEMENT

60,100 HOME SITES (33,000 OWNED BY
BROOKFIELD)

In May 2016, Brookfield Asset Management, a
Toronto, Canada-based real estate and private
equity manager with $285 billion in assets, ac-
quired 135 manufactured home communities
in 13 states with a total of 33,010 home sites.
Brookfield paid around $2 billion for the
communities.®!

Specifically, Brookfield Strategic Real Estate
Partners IT acquired four portfolios of manu-
factured home communities operated by RHP
Properties: RHP Western Portfolio Group,
American Home Portfolio Group, AMC
Portfolio And MHC Portfolio IV.%
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Brookfield Strategic Real Estate Partners I is
a$9 billion private equity real estate fund that
began investing in 2016, Investors in the fund
are a diverse group of more than 100 institu-
tional investors, including sovereign wealth
funds, financial institutions and public and
private pension plans.?
Brookfield Strategic Real Estate Partners 1l is
targeting a 16% annual return, according to a
consultant’s report for an investor in the
fund >
In addition to its manufactured bousing in-
vestment, Brookfield owns over 25,000 apart-
ments throughout the United States.™
RHP settles class action lawsuit, pays out
ix-fi i} 10 resid of Massa-
chusetts community

In 2017, RHP agreed to a six figure settlement
with residents of its Chelmsford Commons
mobile home park in Chelrasford, Massachu-
setts who alleged the company violated state
law and 1990 master lease agreement that said
rent increases should be tied to the Boston
Consumer Price Index. % Plaintiffs in the suit
also said the company improperly passed costs
onto residents following a 2015 water main
break.” In all, RHP paid $145,881 to settle the
case. ™

“People at Chelmsford Commons have been
overcharged for years and we're glad the park
has owned up to this ervor,” said Ethan
Horowitz of Northeast Legal Aid, who
represented residents of the park.”

RY HORIZONS/ MHP FUNDS ~

TPG CAPITAL

31,600 HOME SITES (PARTLY OWNED BY
TPG CAPITAL}

In early 2018, TPG Capital, a large San Frap-
cisco-based private equity firm, acquired
dozens of manufactured home communities
in Colorado, Ilinois, Indiana, Towa, Kansas,
Kentucky, Minnesota, Nebraska, North
Dakota, Texas, Virginia, and West Virginia
managed by manufactured home operator
RV Horizons,

Government-sponsored  mortgage lender
Fannie Mae reported that TPG has invested
$400 million in manufactured housing
properties in the 24 months ending September
2018, making it one of the top ten investors in
manufactured home communities during the
two-year period. &

Fannie Mae appears to have provided financ-
ing for the TPG acquisition. KeyBank, acting
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as a delegated underwriting and servicing
(DUS) lender for Fannie Mae, provided at least
$206 million to TPG for the RV Horizons
acquisition under a Master Credit Facility
Agreement.®

A manufactured home park “is like a
Waffle House where the customers are
chained to their booths.”

Frank Roife, RV Horizons co-owner

RV Horizons, which manages the properties
acquired by TPG, has relied on manufactured
home owners’ inability to move their homes
or affordably relocate to push for rent
increases. RV Horizons co-owner Frank Rolfe
notoriously said that a manafactured home
park “is like a Waffle House where the
customers are chained to their booths.™®

In materials for a “boot camp” for aspiring
mobile home park investors Mobile Home
University, run by RV Horizons co-owners
Frank Rolfe and Dave Reynolds, noted “The
fact that tenants can’t afford the $5,000 it takes
to move a mobile home ... makes it easy to
raise rent without losing any cccupancy.

Residents of one RV Horizons-owned com-
ity in Austin, Texas in 2015 sought to fight
back agaiust large rent and utility increases
that RV Horizons charged after acquiring the
community.
T 2015 (ie. prior to TPG acquisition of RV
Horizons properties), Aljazeera America
noted:
“RV Horizons puschased North Lamar.
One of the first actions of the new manage-
ment was a rent hike, bringing the monthly
cost from $380 per month to $450. Resi:
dents were also told they had to pay for
water and sewage separately, adding $150
a month. With new fees for such things as
7"(&1’['lg ™ore fhd’l WO Cars or more ﬂl[l?l

Jour people living in a home, residents in
North Lamar say, they were Jooking at a
monthly housing cost of close to $800 per

month. "0

Alleging that their existing leases were broken,
the residents of North Lamar decided to fight
back. They sued the new owners in May 2015,
claitning they breached existing contracts with
the rent hikes.®

RV Horizons residents at multiple communi-
ties acquired by TPG recently received notice
that the new properties owners have decided
to create a new management company called
Strive Communities. It is unknown whether

Strive will be separate from RV Horizons or
simply a new brand.

Residents in other RV Horizons communities
have been notified that they are now under the
niapagement of Impact  Communities,
which appears to be a rebranding of RV
Horizons communities. Residents in these
communities report being confused and
frustrated by the lack of communication about
the changes in management and added stress
from the uncertainty.

TPG foreclosures in Puerto Rico following
Hurricane Maria

TPG's acquisition of RV Horizons properties
isnot the private equity firmy’s firstinvestment
in housing.

Over the last few years a TPG affiliate acquired
thousands of mortgages on the istand of
Puerto Rico, which has suffered a more than
decade-long recession and was devastated by
Hurricane Maria in fate 2017.%

Following the hurricane, TPG affiliate Roo-
sevelt Cayman took hundreds of actions in
court to advance foreclosure suits, TPG filed
the majority of its foreclosure suits in Puerto
Rico in federal court, where filings are in Eng-
lish, making them Jess accessible to homeown-
ers. TPG affiliates have filed several mations to
evict homeowners since the Hurricane.

INSPIRE COMMUNITIES ~

APOLLO GLOBAL MANAGEMENT
13,000 HOME SITES

Apollo Global Management, a New York-
based private equity firm with $270 billion in
assets, in 2017 acquired Inspire Communities,
a developer, owner, and manager of manufac-
tured housing communities nationwide.®

Inspire C has 38 ¢ ities
with around 13,000 home sites around the
country.®

In 2016, the Associated Press reported on the
housing crisis faced by residents in Inspire
Communities’ Knoll Terrace community in
Canyonville, Oregon. Residents reported that
the hillsides on which their homes stood were
shifting, melting, causing small landslides and
cracking the homes’ foundations.™

Owners of traditional single-family homes
would have to suck up the costs of stabilizing
a foundation themselves. But manufactured
hormeowners face a unique predicament in
that they own the home, but not the Jand.
They rent the plot much like a recreational
vehicle rents a space in a campground.”!
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Residents broached the issue with Inspire
Communities in February 2016, then sent
an official letter in April. The company subse-
quently sent its regional manager to speak to
residents, then an engineer showed up in
August to assess damages inflicted onto several
properties.”

When the Associated Pressstory was published
in November 2016, Inspire Communities
still had not taken steps fix things and did not
respond to requests for comment.”

Apollo investments prey on lowand
moderate income people
Apollo Global Management has a history of
investing in businesses that prey on low and
moderate income people, including subprime
lender OpeMain Financial and for-profit
college chain University of Phoenix.

The private equity firm in early 2018 acquired
OneMain Financial (formerly Springleaf
Financial} the largest subprime installment
lender in the United States.”

OneMain reportedly charges as much as 36%
interest on the consumer loans it makes,” yet
additional fees and charges can Increase the
true interest that a borrower pays.

Graduation Rates,
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in early 2017 Apolio Global Management ac-
quired the {then unrelated) Apollo Bducation,
the owner of the University of Phoenix for
profit college chain. While University of
Phoenix enrollment has fallen sharply from its
2010 peak, the chain still enrolled 171,000 stu-
dents in 2017, the Associated Press reported.”®

Based on federal data, graduation rates at
University of Phoenix campuses are dismally
low — from 17% at the University of Phoenix
campus in San Jose, California® to 8.4% in
Boston™ to 7.4% in Arlington, Virginia.”
These compare to national average graduation
rate of 41.9% for all colleges and universities. ¥
According to the US Department of Educa-
tion’s College Scorecard website, the average
University of Phoenix student ended up with
$32,813 in federal student debt. This does not
include private student loans.$!

KINGSLEY MANAGEMENT CORP
11,600 HOME SITES

‘While privately-owned, Utah-based Kingsley
Management Corp uses many of the same ag-
gressive practices as the investment firms now
buying up manufactured home communities.

Kingsley Management Corp. owns more than
50 mobile home comrunities nationwide.¥

Kingsley and other manufactured home
community operators have recently drawn
scrutiny from regulators.

“New Yorkers across the state are already
struggling to afford a fwme — and these
companies took advantage of that
struggle, promising home ownership and
instead leaving families with defoult,
eviction, and financial devastation™

New York Attorney General Barbara Underwood,
Qctober 2018

Kingsley, Horizon Land Company settle with
New York Attorney General over “rent-to-
own” practices

In October 2018, Kingsley Management
Company was one of severa) manufactured
home community operators that entered into
a settlement agreement with New York Attor-
ney General Barbara Underwood over the
firm’s “rent-to-own” practices.t?

“New Yorkers across the state are already
struggling to afford a home — and these
companies took advantage of that struggle,
promising home ownership and instead
leaving families with default, eviction, and
financial devastation,” said New York Attorney
General Underwood.™

In recent years, in response to the housing cri-
sis, “rent-to-own” agreements have become
popular throughout the country among low-
income individuals with poar credit hoping to
achieve hore ownership ¥

Through its investigation, the Attorney
General’s office found that by marketing
“rent-to-own” and “lease-option” contracts as
hore sales, and treating the optionee as an
owner rather than a tenant, many manufac-
tured home park owners are able to operate in
a “gray” area, using rent-to-own contracts that
often lack basic tenant protections. As a result,
for the vast majority of those renting to
own, manufactured home home-ownership
remains elusive — while default, eviction, and
financial devastation are all too common.®

The Attorney General's office heard from
many individuals and families who fell behind
on their monthly payments or were unable to
afford to make the costly repairs required to
keep the manufactured home in habitable
condition. Some of these families had
abandoned their homes due to terrible living
conditions, such as non-working septic
systems or extensive mold. Other families were
facing eviction, In each instance, they faced the
loss of non-refundable deposits of thousands
of dollars, as well as any money spent on
repairs, maintenance, and improvements.¥”

Horizon Land Company (see below), which
manages manufactured home communities
owned by private equity real estate firm
Federal Capital Partners and the Texas
Employees Retirement System also entered
into the settlement agreement with the New
York Attorney General’s office.®

As part of the settlement agreement, both
Kingsley Management Company and Horizon
Land Company agreed to discontinue rent-to-
own practices found to be unlawful by the
Attorpey General. ¥

HORIZON LAND COMPANY -
FEDERAL CAPITAL PARTNERS/
TEXAS EMPLOYEES RETIREMENT
SYSTEM

9,000 HOME SITES

In mid 2018, the Texas Employees Retivement
System, a $28.4 billion public pension fund for
state employees in Texas, invested $50 million
in MH Legacy Fund I, a real estate fund that
is jointly managed by manufactured housing
community operator Horizon Land Company
and private equity real estate firm Federal
Capital Partners. According to Pensions ¢
Investments, a news publication that covers
pension fund investraents, MH Legacy Fund
I invests in manufactured home ities
inthe US™
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“We acquire moderate income multifam-
ily comumenities, then create significant
value by repositioning these properties”

Federal Capital Partners website, accessed
December 2018

As of November 2018, the fund {also known
as Horizon MH Communities Fund II) had
raised 3190 million from 279 investors, ac-
cording to a filing by Horizon Land Company
with the US Securities and Exchange Commis-
sion. ot

This is Horizon Land Company’s and Federal
Capital Partners second manufactured
housing-focused investment fund. In 2016,
Horizon Land Company and Federal Capital
Partners raised a $106 million fund, Horizon
MH Communities Fund L. The Texas Employ-
ees Retjrement System committed $42 million
to the earlier Horizon-Federal Capital Partners
fund.*? With debt, the earlier fund had $350
million in total purchasing power.”

Federal Capital Partners and Horizon Land
Company first began investing together in
2012, when the companies made an invest-
ment in a Mid-Atlantic portfolio of manufac-
tured home communities.™

Federal Capital Partners was formed in 1999
by former Carlyle Group principals Esko
Korhonen and Lacy Rice. Private equity firm
the Carlyle Group (below) has also been
investing in manufactured home communities
in recent years.**

Federal Capital Partners is a privately held real
estate investment company that has invested
in or financed more than $6 billion in assets
since its founding in 1999.%

Beyond its investments in manufactured
housing communities, Federal Capital Part-
ners also invests in multifamily communities,
specializing in acquiring moderate income
communities and “repositioning” them (Le.
raising rents} to create value.7

Horizon Land Company operates 56 manu-
factured housing corumunities with 9,000
homesites in the Eastern United States, in New
York, New Jersey, Pennsylvania, Ohio,
Maryland, Delaware, Virginia, North Carolina,
and South Carolina*

All of Horizon Land Company’s communities
appear to be owned by Pederal Capital
Partners {(FCP) Realty Fund 11, Fund IlI, or
Horizon MH Communities Fund 1%

On its website, Horizon notes that it “is aggres-
sively pursuing additional investment oppor-

tunities across the Continental United States,”
that it seeks deals of up to $200 million and is
“prepared to close all-cash.”1%

Like Kingsley Management Company and
ather manufactured housing community op-
erators, Horizon Land Company in October
2018 entered into a settlement agreement with
the New York Attorney General’s office and
agreed to discontinue rent-to-own practices
found to be unlawful by the Attorney General
(see above for more detail). 10!

housing market is among the most competi-
tive, it won't be hard to find someone willing
to pay $1,600 or more for space rent.!?
“They won’t care if it's seniors or young peo-
ple,” said Erik Gordon, a professor at the Uni-
versity of Michigan’s Ross Schoot of Business.
“Their challenge is to turn something they
bought for $100 million into something that's
worth $300 million. That's the end game for a
private equity fund.”t

The rent increases led residents to begin

CARLYLE GROUP
5,000 HOME SITES

Like other companies mentioned in this
report, the Carlyle Group is a massive private
equity firm with $212 billion in assets under
management,

The Carlyle Group was among the first of the
large investment firms to invest in manufac-
tured homes, acquiring two Florida commu-
nities in 2013, The two communities that
Carlyle acquired, Village of Ponce de Leon in
Melbourne Beach and Sun Valley Estates in
Tarpon Springs, both cater to those 55 and
older

At the time, analysts highlighted the deal as
evidence that big investors are betting that the
demand for low-cost manufactured housing
will rise as other housing alternatives becorne
too expensive for a number of Americans,
especiatly seniors. 0%

In 2015 the Carlyle Group acquired the 85-
acre Plaza Del Rey manufactured home park
in Sunnyvale, California. The Sunnyvale
community counts 722 units, Plaza Del Rey is
located near growing campuses occupied by
tech companies like Apple and Google, where
housing is highly sought after.!*

After buying the Sunnyvale, California park,
the Carlyle Group began quickly raising rents,
On top of doubling the space rent increase in
2016 from previous years (residents have long
paid increases of 3% to 4% a year, comparable
to neighboring parks}), Carlyle raised the space
rents for new residents to $1,600, nearly 40%
more than the park average /%

According to the Los Angeles Times, the Carlyle
Group offered residents a five-year lease that
would cap rent increases at 4% a year, but only
if they also agreed to sign a contract that
would give Carlyle the right to make the first
bid if a homeowner decided to sell.!%

n aplace like Silicon Valley, where tech salaries
are among the highest in the country and the

organizing to pass a rent control ordinance in
Sunayvale.! In January 2017, Carlyle sent
Dave Kingery, its managing director of U.S.
real restate, to a Sunnyvale City Council
meeting in January 2017 to argue against rent
contro} )t

TREEHOUSE COMMUNITIES ~
BLACKSTONE GROUP
4,000 HOME SITES

Private equity and real estate manager
Blackstone Group LP in July 2018 acquired
a portfolio of 14 manufactured home
communities.!

Blackstone acquired the Tricon communities
for a gross transaction value of approxi-
mately $172 million, 12

The properties are located in Arizona (11) and
California and comprise 3,065 rental pads,
Thirteen of the communities age-
restricted.!

are

Since acquiring the initial portfolio, Blackstone
operating partner Treehouse Communities
has acquired nine additional manufactured
home communities, and is looking to acquire
maore. In a November 2018 post on a Mobile
Home University forur, a staffer for Tree-
house Communities noted:

“T am with the acquisitions team at Tree-
house Conumunities, and we are a real es-
tate investment group that specializes in
mobile home and RV communities/resorts.
As you may have already noticed, we are in
the market to buy. ... We currently own and
operate 2-5 star, all age, and age-restricted
commupnities. In the past four months, we
have acquired over $400 million in manu-
factured housing assets that have since been
improved and maintained through our
company’s access to capital and outstand-
ing management.”

In a job posting for an acquisitions analyst,
Blackstone’s Trechouse Communities noted:
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“Trechouse Communities has established
itself as ane of the fastest growing operators
in the manufactured housing space. In
2018, we acquired over 4,000 manufac-
tured housing units in more than forty
communities across three states with a
mandate to deploy over $1b in investment
capiral the space. ™%

Blackstone, which has $457 billion in assets
under management, is one of the largest own-
ers of real estate in the world and the largest
owner of housing in the United States. Black-
stone’s Invitation Homes owns 82,000 single
famnily hotes around the United States which
it rents out to tenants. Invitation Homes has
been criticized for pushing up rental prices and
displacing residents.!'® Multiple executives
from Invitation Homes serve as executives of
Trechouse Communities’ parent!'’” In
addition, Blackstone owns more than 70,000
apartments around the country.!1#

“In the past four menths, we have
acguired over $400 million in
manufactured housing assets”

Tim Ryan, Treehouse Communities,
November 2018

Blackstone recently spent millions to oppose
rent control in California

Blackstone recently contributed $6.2 million
the campaign to defeat Proposition 10 in
California, which would have repealed a
California law that limits how cities enact rent
control. Following heavy spending by Black-
stone and other large real estate compaunies,
Proposition 10 was defeated in November.H

The defeat of Proposition 10 in California will
directly benefit Blackstone. Invitation Homes
had more than 12,800 single family rental
properties in the state as of September 2018,
In addition, Blackstone owns at least 37 apart-
ment complexes in California, 1%t

The portfolio of manufactured housing com-
munities Blackstone acquired includes three
communities in California: Riverdale Estates
and Palmdale Estates in Indio and Springdale
Estates in San Marcos. 12

CAREFREE COMMUNITIES —
CENTERBRIDGE CAPITAL
17,700 HOME SITES, SOLD TO SUN
COMMUNITIES IN 2016

In June 2013, private equity firm Centerbridge
Capital acquired National RV Communities,

an owner and operator of 61 destination RV
resorts and senior MH communities from
Almanac Realty Investors, another private eq-
uity manager. Centerbridge renamed it Care-
free Communities, Inc. and began acquiring
additional properties. The Wall Street Journal
reported that Centerbridge spent more than
$1 billion to buy and expand Carefree.!??

“Carefree is well-positioned to  acquire
additional senior manufactured housing and
recreational vehicle communities in what
remains a very fragmented industry,” said
Centerbridge senior managing  director
Williana D. Rahra 14

By March 2016, Carefree Communities and
Centerbridge had acquired more than 40 ad-
ditional manufactured housing communities,
bringing its portfolio to 103 manufactured-
housing and RV communities concentrated in
California, Florida and Optario.!*%

In March 2016, Centerbridge sold Carefree
Communities to publicly-traded manufac-
tured housing REIT Sun Communities for
$1.68 billion, At the time of the Sun deal,
Carefree owned 103 manufactured-housing
and recreational-vehicle communities with
27,554 total sites. !

EQUITY LIFESTYLE PROPERTIES ~
EQUITY GROUP INVESTMENTS
72,000 HOME SITES®?

Publicly-traded manufactured housing Real
Estate Investment Trust (REIT) Equity
Lifestyle Properties, chaired by billionaire
investor and Equity Group Investments
founder Sam Zell,'* is perhaps the earliest
example of private equity investment in the
manufactured home industry,

Equity Lifestyle Properties is the largest owner
of manufactured home communities in North
America with more than 200 communities
totaling more than 72,000 home sites. Equity
Lifestyle Properties also owns a large network
of RV resorts and campgrounds.'?

Sam Zell and Equity Group Investments took
Equity Lifestyle Properties public through an
initial public offering in 1993, Equity Lifestyle
Properties has grown steadily since its 1993
PO, Twenty years ago, the company owned
154 manufactured home communities with
53,000 home sites.'

As of March 2018, Sam Zell only owned
around 3.4% of Equity Lifestyle Properties.! ¥
Large investment managers including The
Vanguard Group, Fidelity, Blackrock, and
Coben & Steers are Equity Lifestyle Properties’
largest investors.) ¥

Photo: Bill Couch (CCby -

Yet Zelt and Equity Group Investments still
make their mark on Equity Lifestyle Proper-
ties, Zell previously served as Interim CEO of
Equity Lifestyle Properties and currently serves
as the company’s Chairman. %

Despite his limited ownership stake, Equity
Lifestyle Properties has rewarded Sam Zell
handsomely. Zell has received at least $12.7
million in director’s fees and stock awards
from Equity Lifestyle Properties in the last five
years. Zell also serves on the boards of four
other publicly traded companies. ™

Sam Zell started Equity Group Investments in
1969. The private investment firm today
invests in energy, logistics, transportation,
manufacturing, communications and health
care 1

Residents win multimillion dollar settlement
after suing Equity Lifestyle for failing to
maintain community

In 2017, Equity Lifestyle Properties agreed to
a $10 million settlement with residents of the
California Hawaijan mobile home park in
South San Jose, California.}*

In 2007, dozens of residents of the California
Hawailan Mobile Home Estates banded
together and sued Equity Lifestyle Properties
for failing to maintain the property.!*

At California Hawaiian, residents say they were
plagued by sewage backups, potholes, electri-
cal blackouts, and a swiraming poot filled with
goose droppings. Water for the entire park of
420 households often was shut off without
notice for up to 20 hours at a time, they said ™8

David Mclntyre, a resident, was evicted on
Christmas Eve after complaining that an
avocado tree growing underneath his South
San Jose mobile home had buarst through his
shower wall.**

In 2014, a Santa Clara County jury found
Equity Lifestyle Properties negligent and
awarded residents a record $111 million in
compensatory and punitive damages. But the
judge in the case overturned the award on the
grounds it was excessive, prompting the parties
to settle in December for just under $10
million to avoid a second trial on damages.
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1.5, House of Representatives
Committee on Financial Services

Hearing Entitled “America for Sale? An Examination of the Practices of Private Funds.”
Eileen Appeibaum, PhD

Co-Director, Center for Economic and Policy Research

Responses to Questions for the Record

9. Dr. Appelbaum: A key finding of a report conducted by the American Investment Council
and Ernst and Young states, “The US private equity sector provides employment and
earnings for millions of workers.”! However, economists at Harvard University and the
University of Chicago found in a recent 2019 study that when private equity firms buy out
large publicly traded companies with numerous employees there is about a 13% decrease in
jobs in the first two years.? If a private equity acquires a struggling company, or even a
company that has already filed for bankruptey, how are employees” benefits, wages, and
severance packages typically affected? Are there examples of employees” receiving increased
benefits and wages as a result of a private equity acquisition of a bankrupt company?

The claim by AIC and E&Y that the private equity industry supports 8.8 million jobs can easily
be misconstrued as saying that private equity has created these millions of jobs. This is not true,

As noted in the question, a careful study of the economic effects of private equity by economists
at Harvard and the University of Chicago looked at what happens to jobs when a PE firm buys
out a Main Street company with offices, stores, warchouses, supermarkets, or other
establishments and takes it over. The study found that, overall, when private equity takes over
companies, employment in the establishments of those companies goes down by 4.4 percent in
the first two years following the buyout. When private equity buys out big companies with lots
of employees that trade on a stock market, the job loss is even more dramatic — 13 percent in the
first two years.

For workers at companies that have been acquired by a private equity firm, these are the numbers
that matter — these numbers reflect the probability that workers at the company will lose their
jobs.

So, what are AIC and E&Y talking about?

Y1 Economic contribution of the US private equity sector in 2018, EY {October 2019),
https://thisisprivateequity.com/wp-content/uploads/2019/10/EY-AIC-PE-economic-contribution-report-10-16-
2019.pdf.

% Stephen Davis et at, The Economic Effects of Private Equity Buyouts, {October 7, 2019) at 21.
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PE finms today are sitting on a huge pile of cash that they are having a hard time spending. When
there is a promising target company to buyout, the competition is keen. Companies today are
being bought for 12 times earnings — an incredibly high price. So, PE buys up lots of smaller
companies that it can acquire cheaply and adds them onto the original target company. These
smaller companies can also be expected to lose on average 4.4 percent of employment over their
first two years in PE hands. But here’s the thing: If you look at the original target company, it
will have acquired the workers at these “add-on” companies, and its total employment will have
gone up.

AIC and E&Y, as they acknowledge in the report, have taken a snapshot of a moment in time, so
their analysis can’t address questions of job creation vs. job destruction. The rosy picture they
paint is not of much use to workers in companies acquired by private equity or to policy makers
interested in attracting businesses that will create jobs. All it tells us is that private equity has
bought up many companies — companies that in total employ millions of workers.

Private equity funds buy companies with the goal of selling them at a profit in three to five years.
They tend to buy healthy companies. Only a small slice of the private equity industry is engaged
in trying to turnaround distressed companies. Some PE firms that buy distressed companies are
adept at finding ways to make money without improving the operations of the failing businesses.
The PE firm may have noticed that the real estate that houses the business is more valuable than
reported in the bankruptey filing, for example, and then acquired the company and sold off the
real estate, leaving the company in even worse shape than before and the workers with little
economic security. little chance of seeing wages and benefits increase, and virtually no chance of
receiving severance payments if the company fails again. But some private equity companies
rescue companies that they believe can be restored to health, They are not always successful in
turning the failing company around. But when they do succeed, workers at the company may see
increases in wages and benefits.

10. Dr. Appelbaum, can you explain why acquisitions by small and medium private equity funds
have a lower rate of bankruptcy and why these funds tend to outperform the larger, Wall
Street megafunds?

Dr. Appeltbaum: In his written testimony, Leo Hindery, who has run 7 private equity funds,
noted that in 2017, there were around 8,000 private-equity owned businesses in the U.S.,
which is nearly double the number of publicly listed firms. He also argues that because many
private equity fund managers are generalists with little to no experience in the industries or
companies they are investing in, they have to engage in predatory practices such as loading
an acquired company with debt, and slashing jobs and worker benefits in order to generate
returns to pay their investors, rather than focusing on creating long-term value for the
acquired company. Can you please discuss how, as Mr. Hindery has labeled it, this has
become the “much-discredited playbook™ that many private equity firms are engaging in
instead of creating long-term company value?
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Small and medium-sized companies have very little in the way of real estate or other assets that
can be mortgaged. As a result, the debt placed on them when they are acquired is not excessive
and is similar to the amount of debt that publicly-traded companies typically carry. Because
lenders will not provide them with very much credit, their PE owners cannot have the company
take on more debt — junk bond debt — and use the proceeds to pay them dividends. In these and
other ways, typical PE financial engineering strategies are not available to the company’s PE
owners. On the other hand, many small and medium-sized companies lack modemn IT systems,
modern accounting systems, experience marketing nationally or internationally. There is a lot of
low-hanging fruit that provide opportunities for the PE owners to make improvements that raise
the company’s performance and then to sell it at a profit. The low debt on the company reduces
the risk of bankruptcy. The PE firm may specialize in acquiring companies in an industry it
knows well. It will know what investments to make in the company to improve its IT, accounting
systems and other operations as well as improvements in business strategy. This will raise the
productivity of these companies and lead to high returns for investors.

The exception to this is the acquisition of small businesses by large PE funds as add-ons to an
existing platform company, as described in the answer to the previous question. In this case, the
debt to acquire the add-on is placed on the platform company raising that company’s debt and
interest payments.

In contrast to the acquisition of small and medium-sized companies, the predatory practices Mr.
Hindrey describes are very common when a large PE fund takes over an established company.
The private equity owners take wealth out of the acquired company to enrich themselves via
sales of assets, dividend recapitalizations (issuing junk bonds and using the proceeds to pay
themselves dividends), having a PE firm subsidiary participate in the debt placed on the acquired
company. In these ways ~ as we saw in the case of Toys R Us — the PE firm repays itself for its
injtial investment and makes a profit regardless of what happens to the company. PE owners do
not want their portfolio companies to go bankrupt and would prefer for them to survive and be
resold. However, the high levels of debt loaded onto portfolio companies increases their risk of
financial distress, bankruptey, and even liquidation. We should note, however, that while
bankruptcy is more common among companies owned by PE than among publicly-traded
companies, most PE-owned companies do not go bankrupt.

11. Dr. Appelbaum: As you know, a company’s bankruptcy can be devastating for workers,
consumers, and communities. Is a private equity fund just as devastated if one of their
portfolio companies goes bankrupt? Can a private equity fund make a profit despite, or even
because of a company’s bankruptey proceedings?

The capital in private equity fimds comes almost entirely from the limited partner investors in the
funds ~ pension funds are the largest investors and they are joined by endowments, sovereign
wealth funds, insurance companies and other wealthy institutions and individuals, The private
equity firm, through the contribution to the PE fund from the fund’s general partner, typically
puts up one to two cents for every dollar the limited partners contribute. (The general partner, it
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should be noted, is typically not an individual but a committee made up of founders of the PE
firm, other partners, and other principais of the PE firm who act in the interest of the PE firm.)
The predatory practices and financial engineering described in the answer to the previous
question assures that the PE firm will not lose money and will generally make a profit despite the
bankruptey of a portfolio company. The investments of the limited partners in the bankrupt
company will typically be wiped out and these investors will suffer a loss on this investment and
a lower overall return on the capital they have invested in the fund. In general, a PE fund will
make a profit even if it takes a loss on one of the companies in its portfolio when that company
goes bankrupt.

12. Dr. Appelbaum: During its ownership of Southeastern Grocers, one of the largest
supermarket portfolio companies in the country, which includes Winn-Dixie and Harveys
and employs approximately 45,000 people,’ the private equity firm Lone Star ran the
company into bankruptey twice. Even after the company emerged from the first bankruptcy
in 2010, Lone Star continued to saddle the company with more debt. Over the next 8 years,
Lone Star would collect a total of $980 million in dividends in addition to spending over
$860 million acquiring the company’s competitors.* By 2018, the company was once again
unable to service its loans and forced into bankruptcy. Why do you think Lone Star chose to
continue taking out loans on behalf of Southeastern Grocers?

The bankruptey of Southeastern Grocers, owned by private equity firm Lone Star Funds,
provides a classic example of how private equity drives companies into bankruptey while
extracting millions of dollars for themselves and their investors. Southeastern is the owner of
well-known brands BI-LO, Fresco y Mas, Harveys, and Winn-Dixie, located in seven
southeastern states. While all supermarket chains face intense competition and thin profit
margins, Southeastern’s regional competitors, such as Publix Super Markets, have survived and
flourished.

Lone Star first bought out Southeastern’s predecessor, BI-LO, in 2005 in a leveraged buyout, and
took the company private. It ran the company into bankruptcy by 2009 and emerged from
Chapter 11 in 2010. It tried to sell the chain to publicly traded Kroger and employee-owned
Publix Super Markets, but these companies were not interested. After six years of ownership,
Lone Star was overdue in paying promised outsized returns to its investors. So, it executed a
“dividend recapitalization” — meaning that, as described above, it loaded the company with even
more debt to pay dividends to itself and its investors. Between 2011 and 2013, Lone Star paid
itself and its investors $839 million in dividends. The struggling grocery company became
saddled with interest payments. One loan of $475 million, used to pay dividends of $458 million
to Lone Star, required Southeastern’s BI-LO chain to pay $205 million in interest between 2014

* Southeastern Grocer, Forbes (accessed 11/17/2019) (available at hitps://www.forbes.com/companies/southeastern-
grocer/#75fa7618757d).

4 Eileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), https:/prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/.
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and 2018. Lone Star’s owner, John Grayken, is a billionaire who famously renounced his U.S.
citizenship to avoid paying taxes.

As if this weren’t enough debt, Lone Star sent Southeastern on a buying spree rather than invest
in existing stores. Too impatient to invest in Southeastern’s existing stores to improve
performance organically, Lone Star set out to grow its total profits by buying up other grocers.
This, it hoped, would make Southeastern an attractive company for an IPO. In 2012,
Southeastern bought out Winn-Dixie for $561 million, creating a chain of 690 stores and 63,000
employees. In 2013, it added another 165 stores (Harveys, Sweetbay, and Reid’s) in an LBO
worth $265 million, as well as 22 Piggly Wiggly stores in an LBO worth $35 million. Lone Star
renamed the company Southeastern Grocers.

To offset the growing debt due to dividends and LBOs, the company sold the real estate of a
distribution center for $100 million and several stores for $45 million, and then required the
affected entities to pay rent on the buildings they used to own—further undermining their
financial stability—referred to in financial parlance as a “sale/leaseback.” In need of more cash,
Lone Star secured a series of revolving credit loans and debt financings between 2014 and 2017.
In the meantime, between 2011 and 2018, Lone Star took out a total of $980 million in dividends
from Southeastern Grocers, according to Moody’s Investors Service.

By March 2018, Southeastern filed a “pre-packaged” Chapter 11 bankruptey. Once used for
unique situations, private equity firms now treat them as a staple in their bankruptcy proceedings,
allowing the P.E. owners to fast-track the process by working out a deal with senior creditors
before the bankruptey filing. Unsecured creditors—mainly vendors, suppliers, and workers who
are owed back wages, vacation pay, health insurance, and other payments—have little time to
respond and are often left out in the cold. When the company exited bankruptcy in June 2018,
about 2,000 workers had already lost their jobs. The deal reduced debt from about $1.1 billion to
$600 million, with creditors swapping debt for equity and the company agreeing to close 94
stores, affecting thousands more workers’ jobs.

This all too familiar story is not about “disruptive” new competitors or price wars—it is about
private equity extracting wealth and driving companies into bankruptcy

13. Dr. Appelbaum: A recently released report by accounting and consulting firm EY about
private equity lauded their contribution to the tax base. And yet, state and local governments
have also been left unpaid when private equity drives a company into bankruptey. For
example, after being acquired by private equity firm Sun Capital Partners and paying tens of
millions of dollars to its private equity investors in dividends and consulting fees, Shopko
was forced into bankruptey, closed 360 stores, terminated 14,000 employees, and left
taxpayers holding the bag with over $13.5 million owed in unpaid taxes and penalties to the
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state of Wisconsin.® Do you think private equity companies should be responsible for paying
back the taxpayers?

Yes, I do. Private equity firms like to claim that they are passive investors in the companies they
buy just like when ordinary people by shares of stock in a company. If you or I own shares of
stock in a company that goes bankrupt without paying its taxes or making required payments to
its workers’ pension fund, we are not held responsible for the unpaid taxes or pension liabilities.
Private equity wants to be treated just like you and me. But there is a big difference between a
private equity firm that owns a company and ordinary people and other investors that own shares
of stock in a company,

Ordinary shareholders in a company do not have any control over decisions by the company that
may land the company in bankruptcy. PE firms, on the other hand, via the General Partner of the
PE fund that acquired the company, makes all the decisions about how much debt to put on the
company, whether to take dividend recapitalizations, whether to sell its real estate or strip it of
other assets — and decisions to engage in these behaviors greatly raise the risk that a portfolio
company will go bankrupt. If, despite this predatory behavior by the PE firm, the portfolio
company can be sold in a few years at a profit, the PE firm will happily pocket a disproportionate
share of these profits. If, instead, the portfolio company collapses under the burden of all the debt
the PE firm has loaded onto it, the PE firm walks away as if it had nothing to do with the fact
that the company is now bankrupt.

Private equity owners are NOT like shareholders in a publicly-traded company, and the
bankruptcy rules need to be revised to acknowledge this great difference. PE firms need to be
held responsible for the decisions of the general partner and the PE firm that led to the
bankruptcy, and should be liable for any unpaid taxes, back wages, and pension liabilities.

14. Dr. Appelbaum: United for Respect issued a report that found that 1.3 million Americans,
including 600,000 retail employees, have lost their jobs as a result of private equity over the
last decade alone.® The report further found that women and people of color have been
disproportionately affected by these practices.

a. Can you please discuss how the currently regulatory regime surrounding private
equity can incentivize private equity firms to engage in extractive, reckless
behavior at the expense of workers and acquired companies?

b. What should Congress do to stop these predatory practices while letting good
private equity actors continue to do their work?

* Jeff Bollier, Shopko used borrowed maney to pay dividends; owes Wisconsin 313 million in taxes, fees, Green Bay
Press Gazette (Mar. 1, 2019), hitps://www greenbaypressgazette comy/story/money/2019/03/01 /shopko-dividends-
under-investigation-also-owes-wisconsin-13-3-million/2906336002/.

§ Jim Baker, et al., Private Equity: How Wall Street Firms are Pillaging American Retail, at 8, (July 2019).
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The retail sector has been a sweet spot for private equity for three reasons. The retail sector is
highly cyclical. In a downturn, consumers can put off buying new clothes, electronic gadgets,
toys for their children. It is also subject to sudden changes in consumer preferences — for plant-
based food, for example, or for ugly dolls for their children. To survive these periodic
challenges, retail chains including grocery stores have adopted certain practices: they own much
of their own real estate so that they don’t have to make rent payments in tough times; they keep
their debt burden very low so they don’t have to cover high interest payments when business is
slow; and they are high cash flow industries. It is these three characteristics that, in the past, have
made retail chains an attractive investment for PE. There are extensive real estate assets that can
be stripped; the low debt held by retailers means that lots more debt can be loaded on them
during the leveraged buyout; and the high cash flow allows the PE owners to dip their hands in
the till to collect fees from the stores for so-called advisory services and to pay themselves
dividends. The high debt means a low equity investment, so stripping assets and collecting fees
allows the PE firm to quickly recoup its investment and make a profit. The current regulatory
regime enables all of these practices.

Despite some well-known bankruptcies in the past, most retail chains survived the hollowing out
by private equity owners and were ultimately sold to strategic investors or returned to the public
markets via an IPO. This is no longer the case for two reasons — first the amount of debt loaded
onto retail chains like Toys R Us, Shopko, Gymboree, Staples and many others is higher than in
the past and has proven unsustainable. These debt burdens were decided by the PE firm
purchasing the chain; the retail company had no say. Second, the changing dynamics of the retail
industry — the rise of e-commerce, same day delivery, and other new practices require that the
retail chains retain profits and resources to finance investments necessary to remain competitive.
Yet, private equity owners are focused on extracting wealth from the retail chains they own, not
making adequate investments in them.

The most important regulatory change to rein in this excessive use of debt is to make the PE firm
and the general partner of the PE fund (a committee of members of the PE firm as described
earlier) jointly responsible with the portfolio company for repaying the debts they loaded onto
the portfolio company. This will lead PE firms to consider what is a reasonable amount of debt to
load onto companies its funds acquire. Guidance from bank regulators in 2013 noted that debt in
excess of 6 times earning greatly increases the risk that a company will face bankruptcy. This
regulatory change would provide a strong incentive to PE firms to keep debt loaded onto
portfolio companies below the high risk threshold.

Many private equity deals already occur at debt levels well below six times earnings, and
portfolio companies in this situation have a very low probability of going bankrupt. The business
model of PE firms that do not make excessive use of debt will not be affected by this regulatory
change.

15. Dr. Appelbaum: Many are warning that private equity firms are beginning to cause serious
problems in housing by forcing traditional mom-and-pop landlords out of the single-family
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housing market in favor of large corporate buyers, in addition to buying up hundreds of
thousands of homes formerly available for would be homeowners.” Indeed, large PE buyers
such as Blackstone Group, the largest PE firm in the United States whose CEQO has become
known as “America’s landlord,” purchased hundreds of thousands of foreclosed single-
family homes in working-class neighborhoods with high percentages of minority residents
and converted them into rental properties.® Can you please discuss the impact this has had on
housing prices and tenants, particularly in vulnerable and low-income communities?

In the wake of the financial crisis and aided by the actions of federal agencies, private-equity
owned companies were able to buy up hundreds of thousands of foreclosed homes and turn them
into rental properties. The purchases were concentrated in cities and neighborhoods especially
hard hit by the foreclosure crisis — working class communities and communities of Black
residents and people of color. The wealth of many working class and minority residents that had
been tied up in the equity in their homes was destroyed. Starter homes and affordable housing
disappeared from the real estate market, making it impossible for younger adults or those in low-
income jobs to access home ownership. Instead, these people have found themselves with no
option other than to rent from large, corporate, absentee landlords. Local mom and pop
landlords, as you note, have been forced out of business. This stranglehold on rental properties in
cities such as Atlanta, Baltimore and Los Angeles has enabled these corporate landlords to drive
up rental rates, neglect to make necessary repairs, and move quickly to evict good tenants who
face temporary financial difficulties. It is a very lucrative situation for the corporations that own
large numbers of homes in these communities, but it has put housing - either renting or owning a
home — out of the reach of low and even middle-income people. This has been carefully
documented by investigative reporter Aaron Glantz.’

16. Dr. Appelbaum: The United States' criminal justice system disproportionately targets Black
and Latinx Americans and has allowed private prisons and companies providing support
services to correctional facilities to rake in billions of dollars at the expense of incarcerated
individuals, their families, and taxpayers for decades. Government agencies spend $80 billion
annually on vendors to support this system and private equity vendors are a specific part of
this market.'® Private equity firms are one of the owners of such companies, and often charge
exorbitant rates and fees for simple services like phone calls and providing over-priced,
subpar food and healthcare services. Can you explain how these companies are able to take
advantage of the noncompetitive marketplace to take advantage of incarcerated individuals
and their families through our criminal justice system?

7 Sarah Edelman, et al., When Woll Street Buys Main Street, Center for American Progress (Feb. 27, 2014),
https://www americanprogress.org/issues/economy/reports/2014/02/27/84750/when-wall-street-buys-main-street-2/.
§ Alana Semuels, When Wall Street Is Your Landiord, The Atlantic (Feb. 13, 2019),
https://www.theatlantic.com/technology/archive/2019/02/single-family-landlords-wall-street/582394/

# paron Glantz, Homewreckers, NY: Harper Collins Publishers, 2019,

1 Tim Requart, How Private Equity Is Turning Public Prisons Into Big Profits, The Nation (May 13 2019),
https:/fwww. thepation.com/article/prison-privatization-private-equity-hig/.
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Media outlet Axios did a deep dive into who profits from the prison system.!! The U.S.
incarcerates people at a higher rate than any other country — 655 people for every 100,000 of
the population. Skyrocketing incarceration rates beginning with the war on drugs in the 1980s
that disproportionately affect Black and Latinx Americans led state and local governments to
turn to for-profit prison companies to increase prison capacity and to other private companies to
provide prisoner services. In other words, many government entities reached out to private
companies and invited them to provide everything from the private prison itself to prisoner
services — telephone, food, toiletries, and more ~ in publicly-owned prisons.

As documented in the Axios article, two private-equity-owned companies ~ Secarus and GTL —
handle about 80% of inmate phone calls. Because of their near-monopoly, they are able to charge
outrageous fees. Hedge fund-owned medical services company, Corizon Health, operates in 220
facilities in 17 states. It charges very high prices. It lost its contract with the state of Arizona for
cheating. Publicly-traded food service companies, Aramark and Trinity Services, provide meals
to prisoners in about 800 state and local facilities. Michigan pulled its contract with Aramark
when it found a range of violations, including meal shortages and maggots in the food. After bad
experiences with Trinity as well, Michigan halted outsourcing prison food services to for-profit
companies. Prison Transport Services is the largest provider of prisoner transportation services in
the U.S. and is widely used by jails and prisons. It charges very high prices to transport
prisoners. Its guards have been accused of sexually assaulting prisoners and at least four people
have died while being transported. The largest for-profit prison companies, CoreCivic and GEO
Group, have seen their profits and their share prices soar as their practices endanger the health
and safety of people incarcerated in their prisons.

For-profit prison and prisoner service companies are motivated by the pursuit of profit. The
penetration of U.S. jails and prisons by a handful of these companies and the lack of competition
enables them to charge high prices and provide shoddy services. Private prisons understaff
guards, resulting in dangerous conditions for inmates. Governments should not be allowed to
privatize these public functions and for-profit companies should not be able to profit from
mistreatment of prisoners. In November 2016, President Obama used an executive order to end
federal contracts with private prisons. This order was rescinded by President Trump.

17. Dr. Appelbaum: Just last year, a Washington Post investigative report found that after being
acquired by private equity firm Carlyle, ManorCare, the second-largest nursing home chain
in the United States exposed tens of thousands of patients to health risks such as medication
errors, failure to treat bed sores, and faiture to provide special care for patients needing
special services like colostomies and prostheses. Additionally, ManorCare realized an
astonishing 26% increase in annual health code violations after being acquired by Carlyle.
Many have argued that there are certain sectors, especially industries related to public health,

 stef Kight, Alison Snyder, Dan Primack, Erica Pandey, Michae! Svkes and lessie Li, 1 big thing: Profiting from
prison, Axios AM {June 8 2019).

https://www.axios.com/newsletters/axios-am-133561d8-1d90-4941-92h3-

5b4896e52de. html?chunk=0&utm_term=emshare#story0
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that are just too sensitive in nature for private equity to be operating in. Would you agree
with that?

Professor Rosemary Batt and I have spent'the past year studying the role played by private equity
in several healthcare sectors and have identified negative outcomes for patients and communities
related to ownership by private equity firms. PE ownership in these segments raises out-of-
pocket medical fees paid by patients, raises healthcare costs for everyone, and subjects people
struggling with medical debt to aggressive bill collecting practices. Private equity ownership of
doctors” practices and other healtheare businesses should be tightly regulated or banned if it
threatens the physical health or economic well-being of patients. I summarize the main findings
of our research below.

Private equity firm investments in healthcare are largely short-term financial transactions —
designed to make “outsized retarns’ for themselves and their limited partner investorsin a
three to five-year window. The median, or typical, ‘hold time’ for a PE investment in
healthcare was 4.9 years in 2016-2019.

Private equity’s current interest in healthcare is driven by market opportunities to consolidate
enterprises in highly fragmented markets. PE serves as a market aggregator and reseller,
using a well-developed ‘buy and build’ strategy. It establishes a “platform’ by buying out
one enterprise and then adding on and rolling up a series of similar enterprises -~
consolidating them to achieve market power and raise prices at the local, regional, or national
level, contributing to rising healthcare costs and making care unaffordable for many
Americans. The buy-and-build strategy is an effective way to build market power without
falling under the scrutiny of government antitrust agencies because each acquisition is too
small to require review by the Federal Trade Commission.

The private equity model in healthcare is one of low risk, as third-party government and
private insurers guarantee payments. It is one of high returns due to the extensive use of debt.
In 2018, the median or typical debt leveraged in a PE healthcare buyout was 7 times
earnings, a debt level that increases the risk of bankruptey of the acquired company. In the
case of hospitals — rural hospitals in particular, this can be destabilizing to the community
and deprive rural residents of badly needed health care. Servicing this debt and also
achieving outsized returns for PE investors means that prices of healthcare services must rise.
Surprise medical bills from emergency room (ER) visits and ambulance services have
become a major concern in recent years. Patients who go to the ER believe that their
insurance will cover the costs for ER services in the hospital that accepts their insurance; but
they often later find that the ER doctors bill them directly because, in fact, the hospital has
outsourced the ER to a physician staffing company that is not covered by their insurance.

In fact, the leading national physician staffing firms responsible for hitting patients with
surprise medical bills or using the threat of surprise medical bills to bully insurance
companies to pay higher reimbursement rates to their doctors are owned by private equity
firms: Envision Healthcare (with 69,000 employees), owned by KKR, and TeamHealth (with

10
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20,000 employees), owned by Blackstone. Together these two companies supply 30 percent
of the market for outsourced physicians. These national chains of medical specialists are the
result of PE’s strategy of buying up small specialty practices and rolling them into national
chains with substantial market power to raise prices.

Dentist practices have also been an attractive target for private equity firms. PE firm Abry
Partners has been a major player in this highly fragmented segment of the medical industry.
It has bought up dental practices and rolled them up into a platform company — the North
American Dental Group.

Doctors and dentists employed by staffing companies owned by private equity firms often
have incentives to raise revenue by over-treating patients — calling for more diagnostic tests,
admitting more patients from the ER to in-patient beds in the hospital, or performing
unnecessary procedures. They may also face incentives to reduce costs if there are
productivity benchmarks in their contracts with the firm that owns their practice ~
benchmarks related to the number of patients to be seen, for example, that may interfere with
providing patients with the best quality of care, or to the ratio of costs generated by a doctor
or dentist to the revenue that medical practitioner generates.

Air and ground ambulances are another major source of surprise medical billing. The
average cost for an air ambulance was over $36,000 in 2018, and 69 percent of bills were
out-of-network — meaning that insured patients in these cases, were billed directly for the
services, Two of the three largest ambulance trangport companies are owned by private
equity firms. KKR merged American Medical Resources (AMR) and Air Medical Group
Holdings (AMGH) to create the largest provider of ground services and one of the largest for
air transport services. Air Methods, also owned by private equity, reports that it accounts for
nearly 30 percent of total air ambulance revenue in the US.In 2019, Congressional
committees introduced legislation to curb surprise medical bills. This legislation, while badly
needed by patients is a threat to the private equity business model which relies on these high,
out-of-network charges to be able to repay the huge debt loads that Envision Healthcare and
TeamHealth are carrying, The threat of legislation to rein in these practices has led players in
credit markets to re-evaluate the ability of these companies to repay the debt. The value of
Envision’s leveraged debt fell from 97 cents on the dollar in May 2019 to 73 cents on the
dollar in August 2019 before recovering somewhat to 81 cents on the doliar in November
2019. TeamHealth’s leveraged debt was still trading below 80 cents on the dollar in
November 2019 ~ that is, below the threshold for distressed debt.

Private equity firms also have bought up and rolled up revenue cycle management companies
- those responsible for hounding patients to pay their bills — including those accumulated as a
result of the surprise medical billing by PE owned physician staffing companies. Medieal
debt is a major contributor to almost 60 percent of personal bankrupteies, and has grown in
recent years due in part to increased deductibles in health insurance plans.

Hospitals are increasingly outsourcing bill collection to revenue cycle management
companies. PE firms have developed platforms to acquire a series of small RCM companies

11
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and roll them into national chains providing ‘one-stop shopping’ for a range of RCM
activities. PE firms active in this segment include Blackstone, The Gores Group, Thomas H.
Partners, Vista Equity, Waud Capital Partners, and Warburg Pincus, among others.

* RCM companies are under scrutiny by the Federal Communications Commission (FCC) for
aggressive tactics. Complaints to the FCC have increased; and lawsuits claiming violations of
the Telephone Consumer Protection Act (TCPA) by RCM and other bill collections
companies increased by 560 percent between 2010 and 2014. In August 20135, the FCC ruled
that the decades-old Telephone Consumer Protection Act {TCPA) applies to cell phone calls
by bill collectors, including revenue cycle management companies hired to collect medical
debt from patients. PE firms are on the forefront of the outsourced RCM segment in
healthecare, pushing it toward consolidation and involved in aggressive billing collection
practices, including violating debt collection laws, suing low-income patients, and offering
potentially exploitive medical loans.

18. Dr. Appelbaum: Since 20135, seven major grocery stores employing more than 125,000
workers have filed for bankruptcy.'* The media has blamed low-cost competitors and high-
end markets, but many fail to note that every one of these stores was owned by private
equity. Further, no comparable publicly traded grocery chains went bankrupt during that
period.”® A study compared the publicly-traded Kroger with the comparable private-equity
owned Albertsons and found that private-equity owners had saddled their grocery stores with
almost twice as much debt as Krogers." Why do you think this is the case? What's different
about private equity ownership? Why might private equity owners be more likely than a
public company to declare bankruptey or risk it by assuming a lot of debt?

As I discussed earlier, private equity owners often saddle their portfolio companies with
excessive amounts of debt. This is a high-risk strategy for the company, but a low risk strategy
for the PE firm. Excessive debt means less equity is used in the deal. When the company is
resold just a few years later, the return on the equity invested will be higher the lower the amount
of equity used to acquire it.

This is a business strategy that is not available to publicly-traded companies. A publicly-traded
company that acquires another company is responsible for repaying any debt used to purchase it;
the debt is not loaded onto the acquired company. The amount of debt used in these transactions
is generally reasonable. Public shareholders would be concerned and sell their shaves if a
publicly-traded company loaded itself with the amount of debt that Toys R Us struggled to
service, and that ultimately drove it into bankruptey.

2 Eileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (Qctober 26, 2018), hutps:/prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/.
3 Eileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect {October 26, 2018), hitps://prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/.
4 Bileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), https://prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/,
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Another consideration is that private equity owners intend to resell a company they acquire in
three to five years. If the company cannot make all the necessary improvements to be
competitive because of the resources its private equity owners have extracted from them, the
private equity owners intend to be long gone when the resulting problems emerge. A publicly
traded company that acquires another business does so because they see a long-term strategic
value to the acquisition. Engaging in financial engineering practices that hollow out an acquired
company makes no sense if your intention is to retain that company as a division or subsidiary
for the foreseeable future.

19. Dr. Appelbaum: As you know, many private equity firms use leveraged buyouts to purchase
companies. In a leveraged buyout, a PE fund takes over a company by purchasing the
company’s existing or newly issued equity shares, worth only a portion of the company
(usually less than 40%) and then buying the rest of company with debt backed by the
acquired company’s assets.”® Even after the initial purchase saddles a company with debt,
private equity firms will force companies to take out additional loans to pay investors
dividends and create profits,'® In order to address this practice, the Stop Wall Street Looting
Act would prohibit companies from making a capital distribution during the 2 years
following a leveraged buyout transaction. Currently, regulations in the European Union
prevent private equity firms from making a capital distribution within 2 years of an
acquisition.!” Can you talk about how this rule affected the European private equity markets?

Despite this European regulation that prevents a PE firm from taking a capital distribution in the
first two years, private equity funds in Europe have increased their fund raising and deal making
over the last decade. This graph from PitchBook, a highly regarded firm that collects data on PE

13 Miriam Gottfried & Ryan Tracy, Risky Deals Return fo Leveraged-Buyout Market, Wall Sireet Journal (October
24,2018), hitps://www s com/articles/risk-returns-to-leveraged-buyout-market-1 540373400,

16 Bileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect {October 26, 2018), https:/prospect.org/power/private-equity-pillage-grocery-stores-workers-rigk/,

¥ Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment
Fund Managers, OJ L. 174, 1.7.2011, §57
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firm transactions, tells the story of the growth of PE deal activity in Europe for full years 2009 to
2018. Data are current through the end of the third quarter of 2019 — pot the full 2019 year.

20. Dr. Appelbaum: There is some concern that the provisions outlined in the Stop Wall Street
Looting Act would be overly burdensome for small or medium private equity funds. As you
know, although the bulk of the money in the private equity industry is raised by large funds,
the majority of the deals are carried out by small and medium funds. How will these smaller
funds be affected by the Stop Wall Street Looting Act?

Small and medium-sized PE funds invest in small to medium-sized companies. As discussed
earlier, these companies typically have a limited amount of assets that can be ‘mortgaged,’ thus
limiting the amount of debt that can be loaded onto these portfolio companies. They are also
generally unable to sell junk bonds and use the proceeds to make capital distributions to their PE
owners. Thus, the debt burden on these companies is not excessive, and the probability that debt
will drive these companies into bankruptey is very low. At the same time, small to medium-sized
portfolio companies often can benefit from improvements in their IT or accounting systems or
from guidance in creating national or international marketing channels — guidance PE firms are
equipped to provide. The operations of small and medium-sized PE funds and the PE firms that
sponsor them will not be affected by the Stop Wall Street Looting Act. These acquisitions, it
should be noted, account for the overwhelming number of private equity deals.

14
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21. Dr. Appelbaum: In 2017, the National Association of Investment Companies, which mostly
includes diverse-owned private equity firms, reported that on a capital-weighted internal rate
of return basis, private equity funds managed by their diverse members returned more than
seven percentage points above the benchmark for all U.S. private equity funds. Despite this
evidence, the number of diverse private equity funds, and the percentage of assets under
management they control, remains low.

a. What can be done to address the biases against diverse private equity firms? What
has research shown about why these firms continue to have limited access to
capital and what can be done to change the tide for well-performing diverse
firms?

b. Given the impact on performance, investors have an interest in the extent to which
companies include diverse perspectives and people in their board rooms.
Recently, the House passed bipartisan legislation that would require corporations
to disclose the gender, racial, and ethnic composition of their boards to ensure
consumers have the information they need to make informed investment decisions
about a company’s governance. General partners of private funds determine the
board members of the portfolio companies they own, but have not been required
to disclose the board demographic data in a similar manner to their investors. Do
you agree that private fund investors would similarly benefit from information
about the board composition of companies in the fund portfolios? What other
measures by investors, general partners and others could be implemented to push
for more board diversity?

You are correct that there is a large literature that documents the superior performance of
companies with more diverse boards. Yet most boards continue to be composed of all, or nearly
all, straight white men. This is part of the more general problems surrounding diversity in
American society. That said, there are some initiatives that can be taken.

National legislation that requires the general partners of private funds to disclose demographic
data about the board members of companies they own is a good idea that would serve two
purposes. It would encourage GPs to more actively work to make sure these boards are more
diverse in order to not be publicly embarrassed by a lack of diversity. And it would provide
investors in future funds of a PE firm with information they can use in deciding where to put
their investment dollars. This may be especially important to PE investors that seek to serve a
social purpose — university endowments or public pension funds, for example. Currently,
California, Massachusetts, Pennsylvania and 1llinois have enacted board diversity legislation for
publicly-traded companies. The California law mandates only the minimum number of women
publicly traded companies in that state must have. Michigan and New Jersey are also considering
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legislation to increase the number of women on corporate boards. Progress on race and ethnic
diversity on corporate boards lags behind.

Private initiatives may also help. On January 23, Goldman Sachs announced that it would not
help take public any company with an all-white male board. Blackrock, the world’s largest asset
manager, has called on companies in which it invests to have a minimum of two women on its
board. Actions like these can be helpful, but more attention to demographic diversity in addition
to gender diversity is necessary.
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Questions for the Record
Fuli Committee hearing entitled, “America for Sale? An Examination of the Practices
of Private Funds™
November 19, 2019

Wayne Moore

1.

Mr. Moore: Investors have been calling for greater transparency from private equity firms for
years about fees, investment decisions, and governance practices, but firms have widely
resisted disclosing additional information, citing additional regulatory costs. However, ina
letter to Chairman Clayton at the Securities and Exchange Commission, the Institutional
Limited Partnership Association, representing over 500 PE investors, noted that in most cases
the private equity fund investors or “LPs ultimately pay the cost of the Adviser’s compliance
with the SEC rules, and that LPs are often pleased to do so for the protection (benefit) such
regulations provide.”! In light of investors® willingness to shoulder any financial burdens
imposed by additional regulations, why do you think the private equity industry is so
resistant to increasing transparency?

I believe there are several reasons private equity funds resist additional financial
disclosures. First, if LP’s have access to more information, they will be able to ask
more questions about the GP’s operations, actions and decision making, Even if LP’s
are willing to accept the cost of additional reporting, the GP’s will still be expending
time and energy answering these gueries. More importantly, considering how to
respond to more serutiny and prospective queries during their decision making
processes adds another layer of uncertainty in decision making which might lead to
either less risk taking and less returns and profits. PE investors are not long ferm
investors. Their investment horizon is 7-10 years. LP’s have longer investment
horizons and typically are more risk averse. This inherent conflict in investment
philosophy would only be amplified by the increased oversight generated by more
timely and accurate information about fees, expenses, leverage, risk faking and
porifolio construction.

Secondly, disclosure of the actual total fees and expenses paid to GPs and others by
LP’s juxtaposed with the actual returns distributed to LP’s and GP’s could be a critical
analytical tool in negotisting management fees and carried interest.  LP’s typically
provide 97 - 100% of the capital for investments. The returns from these investments
covers all fees and expenses before any profits are distributed. Thereafier, the
distribution of profit, i.e. carried interest, could be more fairly and accurately allocated
based on factors such as capital contributions, market momentum, financial
engineering and other factors in addition to GP performance. These more quantitative

! Institutional Limited Partners Association, Letier to the SEC on Strengthening the Private Equity Market Through
Bualanced Oversight, (Apeil 30, 2018), https://ilpa.org/wp-content/uploads/201 8/04/1LPA-Letter-to-Chalrman-
Clayton-on-PE-Reeulation-4,30.18,pdfl
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analyses might put at risk maintenance of the current fee structures that are very
generous for GPs.

Finally, as risk takers, PE investors have set high expectations for returns and in a low
return investment environment. The added pressure for high returns might lead to
GP’s to engage in financial engineering activities that undermine long term growth in
favor of shorter term returns and profits, While some losses are sustainable to LP
portfolios, the same may not be true for GP’s and therefore may encourage GP’s to
place their interests above that of the partnership and the longer term goals of pension
funds,

2. Mr. Moore: Traditionally, private equity funds operate with a “2-and-20" fee structure in
which firms earn an annual management fee of 2% of the fund’s assets, along with 20% of
the profits. However, there is a current trend towards private equity investors advocating for
an alternative “1-or-30” fee arrangement in which funds collects the higher of either 1% of
the assets or 30% of the fund’s performance.?

a. Why do you think this change is happening? Why is this new arrangement
preferable to the current, “2-and-20" model?

b. What types of investors are able to negotiate for this preferential arrangement?
Why are other investors unable to negotiate for this?

To my knowledge, private equity funds have not been moving teward the “1 or 30” fee
structure. This structure has been adopted by some hedge fund managers in an effort
to preserve their revenue models as hedge fund returns have fallen significantly since
2008. The thesis promoted by the “1 or 30” model reserves 70% of returns for the
investor and makes 30% of returns available to the hedge fund managers. Both hedge
fund and private equity fee structures are based on assets under management. Fees
based on assets have no correlation to the management services provided to investors or
the performance of the funds. I do not believe asset based fee structures are in the best
inferests of pension funds. I believe a fairer fees system would include

reimbursement of the cost of direct services, reimbursement for a limited and equitable
portion of indirect and overhead expenses and a reasonable profit based on
performance attributable to fund managers i.e. not performance attributable to other
factors not controlled by the fund managers.

3. Mr. Moore: While management fees charged by fund managers at venture capital funds,
hedge funds, and across the investment industry have been declining, this frend is not true for

2 Christine Williamson, Texas pension fund taking bold step on fees, Pensions & Investments {Dec. 26, 2016),
https://www pionline.com/article/20161226/PRINT/312269978/texas-pension-fund-taking-bold-step-on-fees.
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private equity fund managers.> Even where private equity funds are reporting lower base
management fees, changes in fee structures have led to higher overall costs for investors.
Why do you think private equity is the only industry who has not reduced its fees?

Private equity has been the best performing long term asset for institutional investors
over the past few decades, consistently providing dounble digit net of fees investment
returns through cash distributions over the life of the fund. The cash distributions are
critical factors for public pension funds who have demands for cash to pay monthly
retirement benefits. In the current low return environment, private market investments
in general are in high demand as institutional investors seek higher returns and regular
cash distributions to meet their monthly cash needs. Private equity investments meet
that need, consequently the demand for their investment services give private equity
firms little or no incentive to lower or modify the 2 and 20 structure.

4. Mr. Moore: Currently, the national total student debt is over $1.5 trillion, and that number
continues to grow.* More than 3 million senior citizens in the US are still paying off their
student loans.” Recently, private equity has started acquiring debt servicing companies and
pursuing old, sometimes nonexistent student debts. One company received over 4,500
complaints from consumers in the first four years of being managed by private equity® Do
you think investors would want to know if as part of its management of an acquisition, a
private equity fund was pursuing aggressive, even illegal debt collect practices? Do investors
have the ability to find out this information today?

My view as a fiduciary for an institutional investor is that this is the type of information
that increased transparency could yield. We do not have that level of transparency
today. It would certainly influence my decision making. Other fiduciaries may hide
behind ERISA guidance and interpretations that lead fiduciaries to consider only
investment returns and not consider the impacts of investment strategies. I should note
that ERISA legislations has been heavily influenced by the financial services industry
since its inception the 1970%s.

3 Mark Cobley, Fund managers’ fees are falling — but private equity holds out, Financial News (Oct. 7, 2019),
https://www.fnlondon.com/articles/fund-managers-fees-are-falling-but-private-equity-holds-out-20191007.

4 Maggie McGrath, Student Debt As An Asset Class: 4 81 Trillion Opportunity?, Forbes (Dec. 29, 2014)
https://www_forbes.com/sites/maggiemcgrath/2014/12/10/student-debt-as-an-asset-class-a- 1-trillion-
opportunity/#c80c6720e948.

S Kelly McLaughlin, 3 million senior citizens in the US are still paying off their student loans, Insider News (May 3,
2019), https://www.insider.com/americans-over-60-paying-student-loans-2019-5.

¢ Platinum Equity-Owned Transworld Systems Fined $2.5 Million for Hlegal Student Debt Collection Lawsuits,
Draws Th ds of Co Complaints, Private Equity Stakeholder Project (July 2019),
hitps://pestakeholder.org/wp-content/uploads/2019/07/Platinum-Equity~-Owned-Transworld-Systems-Fined-2.5-
Million-PESP-071619.pdf. .
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5. Mr. Moore: In 2017, the National Association of Investment Companies, which mostly
includes diverse-owned private equity firms, reported that on a capital-weighted internal rate
of return basis, private equity funds managed by their diverse members returned more than
seven percentage points above the benchmark for all U.S. private equity funds. Despite this
evidence, the number of diverse private equity funds, and the percentage of assets under
management they control, remains low. Given the impact on performance, investors have an
interest in the extent to which companies include diverse perspectives and people in their
board rooms. Recently, the House passed bipartisan legislation that would require
corporations to disclose the gender, racial, and ethnic composition of their boards to ensure
consumers have the information they need to make informed investment decisions about a
company’s governance. General partners of private funds determine the board members of
the portfolio companies they own, but have not been required to disclose the board
demographic data in a similar manner to their investors. Do you agree that private fund
investors would similarly benefit from information about the board composition of
companies in the fund portfolios? What other measures by investors, general partners and
others could be implemented to push for more board diversity?

Yes, I believe investors would benefit from having board demographic data of portfolie
companies. There have been many studies over the past 25 years that confirm more
diverse teams perform better in all aspects of business eperations, finance and
administration than their more homegeneous peers. Let’s be candid and logical. No one
demographic group has a monopoly on entrepreneurialism, innovation and analytical
skills. More diverse organizations have the benefit of accessing the very best talent
from a larger talent pool. The smaller more homogeneous talent pool whether by race,
gender, educational background or geography will trend towards including team
members based on attributes unrelated to the skills required for high level
performance. In making investment decisions, diversity and inclusion are critical
success factors that investors need to be knowledgeable about. McKinsey & Company’s
January 2018 report “Delivering through Diversity” made two major finding:
a) Companies in the top-quartile for ethnic/cultural diversity on executive teams were
33% more likely to have industry-leading prefitability, and
b} Companpies in the top-quartile for gender diversity on executive teams were 21%
more likely to outperform on profitability and 27% more likely to have superior
value ereation.
It stands to reason that more diverse boards will lead to more diverse executive teams
as the boards are responsible for the long term success of their oerganiztions.

6. Mr. Moore: As you know in California, public pensions are required to publicly disclose the
fees and expenses paid to private equity funds. Why do you think this disclosure is necessary
or helpful to investors? Should this be applied to all funds in the U.8.7

The disclosures required by California’s AB2833 are a first step towards a
comprehensible industrywide database of cost information from the alternative
investment sector. The law became effective January 1, 2017 and therefore only two
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vears of data has been collected and reported so far. This data collection is impertant
as I discussed in my writien festimony because investors, especially public pension
funds, need this information to effectively analyze fees and other costs of investing
alongside risks, velatility, liquidity and performance in making their asset allocation
decisions. California public pension funds have almost 20% of the defined benefit
public pension fund assefs in the country and consequently a large number of asset
managers doing business in California are already in compliance with AB 2833,
Extending the California model nationwide through congressional action will allow all
investors, public and private, aceess to the same information and begin leveling the
playing field with the asset management industry when it comes to controiling and
lowering the costs of investing, Such action should not have a significant
implementation impact on the asset management industry as the size of the California
market already requires AB 2833 compliance from a large number of asset managers. ,
The benefit to the rest of institutional investors however, would be significant.

7. Mr. Moore: Because the relationship between investors and private equity funds is
contractual, investors can waive their fiduciary duties and in many instances are expected to
do so in connection with private equity investments.” Both the Stop Wall Street Looting Act
and the Investment Adviser Alignment Act limit the ability of private equity funds to waive
their fiduciary duties. How are investors affected when these duties are waived?

My perspective is that of a public pension fund fiduciary. Acting on behalf of 170,000
beneficiaries is significantly different from acting on my own behalf. Without respect to
the contractual relationship between private investors and private equity funds,
waiving fiduciary duties for private equity fund managers with public pension fund
contracts opens the door for added risk taking on the part of these managers who
already have discretionary authority to invest however they choose. By relieving them
of any duty of care and prudence in exercising their discretionary authority, investors
are creating an unacceptable risky environment that bad acters are likely fo infiltrate
to the detriment of the beneficiaries of public pension funds,

8. Mr. Moore: At the hearing, Congressman Sherman advised limited partoers to simply not
invest in private equity firms that don’t provide sufficient disclosures. California law of
course mandates that, as a public pension fund, LACERA obtain certain disclosures from
investments, but that wasn’t always the case, and in the overwhelming majority of states
these disclosures are not mandatory. Why are investors outside of California unable to base
their decision to invest in private equity on the available disclosures?

California has been a progressive state since the early twentieth century, leading the
nation in creating legislative processes and local governance struetures that included

7 Jeffery E. Horvitz, Fiduciary duty waivers of LPs may expose sponsors, Pensions & Investments (October 14,
2013)
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pathways for citizens to be more engaged and influential in public policy making.
Stronger legislative authority relative to executive authority, the initiative process,
citizen commissions, neighberhood councils, special purpose and enterprise fund
service delivery organizations all play important roles in distributing political power in
the state of California. This rather fluid and diffuse distribution of political power
leads to more diverse sets of policy options for problem solving at the state and local
government levels. Other states as well as Congress should look at California as a
laboratory of ideas for solving national problems.

Eileen Appelbaum

9.

10.

Dr. Appelbaum: A key finding of a report conducted by the American Investment Council
and Ernst and Young states, “The US private equity sector provides employment and
earnings for millions of workers.”® However, economists at Harvard University and the
University of Chicago found in a recent 2019 study that when private equity firms buy out
large publicly traded companies with numerous employees there is about a 13% decrease in
jobs in the first two years.” If a private equity acquires a struggling company, or even a
company that has already filed for bankruptcy, how are employees’ benefits, wages, and
severance packages typically affected? Are there examples of employees’ receiving increased
benefits and wages as a result of a private equity acquisition of a bankrupt company?

Dr. Appelbaum, can you explain why acquisitions by small and medium private equity funds
have a lower rate of bankruptcy and why these funds tend to outperform the larger, Wall
Street megafunds?

Dr. Appelbaum: In his written testimony, Leo Hindery, who has run 7 private equity funds,
noted that in 2017, there were around 8,000 private-equity owned businesses in the U.S.,
which is nearly double the number of publicly listed firms. He also argues that because many
private equity fund managers are generalists with little to no experience in the industries or
companies they are investing in, they have to engage in predatory practices such as loading
an acquired company with debt, and slashing jobs and worker benefits in order to generate
returns to pay their investors, rather than focusing on creating long-term value for the
acquired company. Can you please discuss how, as Mr. Hindery has labeled it, this has

83 Economic contribution of the US private equity sector in 2018, EY (October 2019),
https://thisisprivateequity.com/wp-content/uploads/2019/10/EY-AIC-PE-economic-contribution-report-10-16-
2019.pdf.

9 Stephen Davis et at, The Economic Effects of Private Equity Buyouts, (October 7, 2019) at 21.
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become the “much-discredited playbook™ that many private equity firms are engaging in
instead of creating long-term company value?

11. Dr. Appelbaum: As you know, a company’s bankruptcy can be devastating for workers,
consumers, and communities. Is a private equity fund just as devastated if one of their
portfolio companies goes bankrupt? Can a private equity fund make a profit despite, or even
because of a company’s bankruptcy proceedings?

12. Dr. Appelbaum: During its ownership of Southeastern Grocers, one of the largest
supermarket portfolio companies in the country, which includes Winn-Dixie and Harveys
and employs approximately 45,000 people,!” the private equity firm Lone Star ran the
company into bankruptey twice. Even after the company emerged from the first bankruptey
in 2010, Lone Star continued to saddle the company with more debt. Over the next 8 years,
Lone Star would collect a total of $980 million in dividends in addition to spending over
$860 million acquiring the company’s competitors.'! By 2018, the company was once again
unable to service its loans and forced into bankruptey. Why do you think Lone Star chose to
continue taking out loans on behalf of Southeastern Grocers?

13. Dr. Appelbaum: A recently released report by accounting and consulting firmEY about
private equity lauded their contribution to the tax base. And yet, state and local governments
have also been left unpaid when private equity drives a company into bankruptcy. For
example, after being acquired by private equity firm Sun Capital Partners and paying tens of
millions of dollars to its private equity investors in dividends and consulting fees, Shopko
was forced into bankruptey, closed 360 stores, terminated 14,000 employees, and left
taxpayers holding the bag with over $13.5 million owed in unpaid taxes and penalties to the
state of Wisconsin.'? Do you think private equity companies should be responsible for paying
back the taxpayers?

14. Dr. Appelbaum: United for Respect issued a report that found that 1.3 million Americans,
inchuding 600,000 retail employees, have lost their jobs as a result of private equity over the
last decade alone.'® The report further found that women and people of color have been
disproportionately affected by these practices.

a. Can you please discuss how the currently regulatory regime surrounding private
equity can incentivize private equity firms to engage in extractive, reckless
behavior at the expense of workers and acquired companies?

1 Southeastern Grocer, Forbes (accessed 11/17/2019) (available at https://www.forbes.com/companies/south -
grocer/75fa7618757d).

1 Eileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), https:/prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/.

12 Jeff Bollier, Shopko used borrowed money to pay dividends; owes Wisconsin $13 million in taxes, fees, Green Bay
Press Gazette (Mar. 1, 2019), hitps://www, greenbaypressgazetie com/story/money/2019/03/01/shopko-dividends-
under-investigation-also-owes-wisconsin-13-3-million/2906336002/.

 ¥im Baker, et al., Private Equity: How Wall Street Firms are Pillaging American Retail, at 8, (July 2019).
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b, What should Congress do to stop these predatory practices while letting good
private equity actors continue to do their work?

Dr. Appelbaum: Many are warning that private equity firms are beginning to cause serious
problems in housing by forcing traditional mom-and-pop landlords out of the single-family
housing market in favor of large corporate buyers, in addition to buying up hundreds of
thousands of homes formerly available for would be homeowners.* Indeed, large PE buyers
such as Blackstone Group, the largest PE firm in the United States whose CEO has become
known as “America’s landlord,” purchased hundreds of thousands of foreclosed single-
family homes in working-class neighborhoods with high percentages of minority residents
and converted them into rental properties.’® Can you please discuss the impact this has had
on housing prices and tenants, particularly in vulnerable and low-income communities?

Dr. Appelbaunt: The United States' eriminal justice system disproportionately targets Black
and Latinx Americans and has allowed private prisons and companies providing support
services to correctional facilities to rake in billions of dollars at the expense of incarcerated
individuals, their families, and taxpayers for decades. Government agencies spend $80 billion
annually on vendors to support this system and private equity vendors are a specific part of
this market.® Private equity firms are one of the owners of such companies, and often charge
exorbitant rates and fees for simple services like phone calls and providing over-priced,
subpar food and healthcare services. Can you explain how these companies are able to take
advantage of the noncompetitive marketplace to take advantage of incarcerated individuals
and their families through our criminal justice system?

Dr. Appelbaum: Just last year, a Washington Post investigative report found that after being
acquired by private equity firm Carlyle, ManorCare, the second-largest nursing home chain
in the United States exposed tens of thousands of patients to health risks such as medication
errors, failure to treat bed sores, and failure to provide special care for patients needing
special services like colostomies and prostheses. Additionally, ManorCare realized an
astonishing 26% increase in annual health code violations after being acquired by Carlyle.
Many have argued that there are certain sectors, especially industries related to public health,
that are just too sensitive in nature for private equity to be operating in. Would you agree
with that?

Dr. Appelbaum: Since 2015, seven major grocery stores employing more than 125,000
workers have filed for bankruptey.!” The media has blamed low-cost competitors and high-

4 Sarah Bdelman, et al,, When Wall Street Buys Main Street, Center for American Progress (Feb. 27, 2014),
https://www.americanprogress.org/issues/economy/reports/2014/02/27/84750/when-wall-street-buys-main-street-2/,
¥ Alana Semuels, When Wall Street Is Your Landlord, The Atlantic (Feb. 13, 2019),

https://www theatlantic.com/technology/archive/2019/02/single-family-landlords-wall-street/ 582394/

s Tim Requart, How Private Equity Is Turning Public Prisons Into Big Profits, The Nation (May 13 2019),
hittps://www.thenation.com/article/prison-privatization-private-equity-hig/.

17 Eileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), hitps://prospect.org/power/private-equity-pillage-grocery-stores-workers-risi/.
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end markets, but many fail to note that every one of these stores was owned by private
equity. Further, no comparable publicly traded grocery chains went bankrupt during that
period.’® A study compared the publicly-traded Kroger with the comparable private-equity
owned Albertsons and found that private-equity owners had saddled their grocery stores with
almost twice as much debt as Krogers.!® Why do you think this is the case? What's different
about private equity ownership? Why might private equity owners be more likely than a
public company to declare bankruptcy or risk it by assuming a lot of debt?

Dr. Appelbaum: As you know, many private equity firms use leveraged buyouts to purchase
companies. In a leveraged buyout, a PE fund takes over a company by purchasing the
company’s existing or newly issued equity shares, worth only a portion of the company
(usually less than 40%) and then buying the rest of company with debt backed by the
acquired company’s assets.?’ Even after the initial purchase saddles a company with debt,
private equity firms will force companies to take out additional Joans to pay investors
dividends and create profits.?! In order to address this practice, the Stop Wall Street Looting
Act would prohibit companies from making a capital distribution during the 2 years
following a leveraged buyout transaction. Currently, regulations in the European Union
prevent private equity firms from making a capital distribution within 2 years of an
acquisition.?? Can you talk about how this rule affected the European private equity markets?

Dr. Appelbaum: There is some concern that the provisions outlined in the Stop Wall Street
Looting Act would be overly burdensome for small or medium private equity funds. As you
know, although the bulk of the money in the private equity industry is raised by large funds,
the majority of the deals are carried out by small and medium funds. How will these smaller
funds be affected by the Stop Wall Street Looting Act?

Dr. Appelbaum: In 2017, the National Association of Investment Companies, which mostly
includes diverse-owned private equity firms, reported that on a capital-weighted internal rate
of return basis, private equity funds managed by their diverse members returned more than
seven percentage points above the benchmark for all U.S. private equity funds. Despite this
evidence, the number of diverse private equity funds, and the percentage of assets under
management they control, remains low.

18 Bileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), https://prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/.

19 Rileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), https://prospect.ofg/power/private-equity-pillage-grocery-stores-workers-risk/,

20 Miriam Gottfried & Ryan Tracy, Risky Deals Return to Leveraged-Buyout Market, Wall Street Journal (October
24,2018), https://www.wsj.com/articles/risk-returns-to-leveraged-buyout-market-1540373400.

2! Eileen Appelbaum & Rosemary Batt, Private Equity Pillage: Grocery Stores and Workers At Risk, The American
Prospect (October 26, 2018), https:/prospect.org/power/private-equity-pillage-grocery-stores-workers-risk/.

2 Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment
Fund Managers, OI L 174, 1.7.2011, §57
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a. What can be done to address the biases against diverse private equity firms? What
has research shown about why these firms continue to have limited access to
capital and what can be done to change the tide for well-performing diverse
firms?

b. Given the impact on performance, investors have an interest in the extent to which
companies include diverse perspectives and people in their board rooms.
Recently, the House passed bipartisan legislation that would require corporations
to disclose the gender, racial, and ethnic composition of their boards to ensure
consurners have the information they need to make informed investment decisions
about a company’s governance. General partners of private funds determine the
board members of the portfolio companies they own, but have not been required
to disclose the board demographic data in a similar manner to their investors. Do
you agree that private fund investors would similarly benefit from information
about the board composition of companies in the fund portfolios? What other
measures by investors, general partners and others could be implemented to push
for more board diversity?

Giovanna De La Rosa

22

23,

. Ms. De La Rosa, after acquiring Toys “R” Us, private equity firms Bain, KKR, and Vorado,
tripled Toys *R” Us” debt from $1.86 billion to over $5 billion, forcing Toys “R” Us to spend
as much as 97% of its operating profits to service this debt.> As a result, Toys “R” Us was
forced to lay off tens of thousands of employees and was left with little resources fo
modernize its stores to compete with competitors like Amazon and Target. Can you please
talk about how these drastic cuts affected your ability to do your job and Toys “R” Us’
ability to serve its customers?

Ms. De La Rosa, Toys “R” Us was forced to declare bankruptey, terminate all 33,000
employees, and close every single one of its stores.”™* And yet, the private equity owners of
Toys “R” Us still squeezed out an estimated $470 million dollars to pay themselves.?® Given
your experience, do you believe that Bain, KKR, or Vomado had any interest in saving Toys
“R” Us? Why?

24. Ms. De La Rosa: At the hearing, some Members speculated that it was competitive pressures

from online retailers Amazon, rather than private equity that drove Toys R Us out of
business. But in your experience, Toys “R™ Us provided more to a community than justa

 Bryce Covert, The Demise of Toys R Us Is a Warning, The Atlantic (July/August 2018),

hitps://www theatlantic.com/magazine/archive/2018/07/toys-r-us-bankruptey-private-equity/56 1 738/,

¥ Kate Gibson, Toys "R” Us employees demand severance for 33,000, CBS News (May 9, 2018),
hitps://www.chsnews.com/news/toys-r-us-employees-demand-severance-pay-for-33000/.

* Susan Berfield et al., Tears R Us: The World's Biggest Toy Store Didn’t Have to Die, Bloomberg Businessweek
(June 6, 2018), htps:/www.bloomberg com/news/features/2018-06-06/toys-r-us-the-world-s-biggest-toy-store-didn-
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place to buy toys. Can you talk about the role Toys “R” Us played in your community and
how Toys “R” Us was unique from other retailers?

25. Ms. De La Rosa: At the hearing, Congressman Vargas asked you about how life at Toys “R”
Us changed after the company was acquired by Bail, KKR, and Vornado and you said
waorkers were expected to do the jobs of three or four people. Can you talk more about how
the culture of the store changed after the acquisition?

Drew Maloney

26. Mr. Maloney: The American Investment Council has offered a wide range of estimates for
the number of jobs at private equity owned firms. In 2015, AIC estimated there were 11.3
million people working for PE-owned companies; in 2017, it reported 4.8 million jobs at PE-
owned firms; in mid-2019, it reported 5.8 million jobs; and in the Fall of 2019, the AIC-
commissioned Ermst & Young study reported 8.8 million jobs. The volatility in the job
estimates at PE-owned firms do not align with the changes in assets under management,
which have grown steadily over the past decade.

a.

b.

c.

How does AIC explain its own widely variable and volatile job numbers while
11.S. private equity assets under management have grown steadily?

Describe the methodological differences for AIC’s job numbers in 2015, 2017,
and the two estimates in 2019.

How did private equity create 3 million jobs in only a few months during 20197

27. Mr. Maloney: The AIC sponsored Ernst & Young study estimated 8.8 million jobs at U.S.
private-equity owned businesses based on Pitchbook data, but the study offers little
methodological detail as to how the total estimate was derived. Pitchbook’s employee
numbers are self-reported by the company and many firms choose not to disclose the
employee numbers,

a.

To what extent did E&Y include employees at PE-owned firms that went
bankrupt during the course of 20187 To what extent did E&Y’s job estimate
include firms that have had 2017 or 2018 bankruptey driven layoffs? Did E&Y
estimate the employment prior to bankruptey-driven layoffs or subsequent to the
layoffs? How many firms are in E&Y’s dataset that have been liquidated and no
longer exist, and thus cannot have any employees at all?

How did E&Y account for foreign-based employees at U.S. based, PE-owned
companies?

To what extent does the E&Y job estimate include firms where private equity
held a minority, non-controlling stake in the U.S. firm? How would E&Y’s job
estimate change if only private equity-owned or private equity-controlled firms
were counted? To what extent can E&Y estimate U.8.-based employment only at
private equity-owned U.S, firms?

What percentage of the job estimate was modeled and what percent was directly
from Pitchbook employment numbers? What percentage of the workers in the
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E&Y estimate were provided by Pitchbook and what percentage were modeled by
E&Y?

¢. How much would E&Y’s job estimate change if it were solely full-time
equivalent (FTE) employees/jobs instead of total worker headcount? How much
lower does E&Y estimate the total FTE jobs might be than its total workforee
headcount estimate?

f. Given private equity’s focus on short-term yield growth, how and how
appropriate is it for EZY to impute employment numbers at firms based on
revenue, EBIDTA and sector? What percentage of the total E&Y estimate were
“imputed” from revenue and EBIDTA? Since Pitchbook does not use North
American Industrial Classification System (NAJCS), describe how E&Y matched
Pitchbook sector/industry codes to NAICS codes, Did E&Y purely apply the
national, sectoral averages (based on revenue and EBIDTA) to the private equity-
owned firms that did not disclose employment numbers, or were those figures
adjusted downwards in any way to reflect private equity’s impact on
employment? Given that the revenues and EBITDA figures were self-reported by
the PE-owners, describe E&Y’s confidence of modeling employment based on
self-reported financial performance nambers that the private equity firm has an
incentive to present in the most favorable (i.e. profitable) roanner?

Mr. Maloney: The E&Y study reports that average compensation (both wages and benefits)
for workers at PE-owned firms was $71,000 annually or $36 per hour. However, the E&Y
figure is not based on any wage or compensation information from the private equity industry
or other reported data by the private-equity-backed firms; it is entirely modeled from national
industry averages.

a, Why didn’t E&Y report a median wage/compensation figure that would reflect
something closer to what typical workers at PE-backed firms earn? Please provide
the median wage/compensation for workers at PE-backed firms, or explain why
you cannot,

Brett Palmer

Mr, Palmer: In what has been labeled as the private equity “paradoex,” although the majority
of private equity money is invested in Jarge mega funds, research has shown that small
private equity funds, which typically acquire small- and medium-sized companies,
outperform mega funds and tend to deliver better returns for investors and are able to do se
using relatively low levels of debt. As you understand it, do smaller and medium sized
private equity funds employ different management strategies than the large mega funds?
Why might a company would prefer an investment from a small- or medium-sized fund over
a large mega fund?
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Answer to Questions for the Record

The size of the private equity fund has a meaningful impact on how a fund invests; the size of the company
it invests in; its capacity to absorb regulatory costs; the number of jobs created; how difficult it is to raise
capital from institutional investors to form the fund; the type of direct management assistance and “hands
on” help portfolio companies need; the number of investing options; and the risks associated with
investing in businesses. It is true that, in general, private equity funds investing in small and medium-sized
domestic businesses significantly outperform their larger private equity brethren.® it is also true,
according to Dr. Eileen Appelbaum, another hearing witness who stated for the record that, according to
her research:

.. [SImaller PE funds typically acquire smail and medium-sized enterprises that can benefit from
the access to financing and improvements in operations and business strategy that private equity
firms can provide. These PE funds use relatively low levels of debt, provide financing to upgrade
operations, advise on implementation of modern IT, accounting, and management systems, and
appoint board members that can assist with business strategies. These improvements in
governance, operations, and strategy create value for the companies and the economy.? {italics
added)

There are no specific, absolute, easily-defined metrics for what is “small”, “medium”, “large”, or “mega”
funds — it is all a continuum. There are clearer differentiations between the early and later stage
businesses, but that too is a continuum. To have a robust economy, the whole continuum must be
healthy, starting with the small businesses.

Private Equity Paradox

Middle Market

Lower Middle Market

N Equity-Paradox {Nov. 5, 2019}
i Testxmony of Dr. Elleen Appelbaum, Center for Economic and Pohcy Research, before the House Financial Services Committee
at 3 {Nov. 19, 2018).
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Given that it is true that small business investing and medium-sized business investing produces better
returns and creates jobs, why is it so much harder for these small business private equity funds to attract
capital from institutional investors like pension funds? The answer is scale of the institutional investors,
commaonly pension funds. If a pension fund has allocated 55 Billion dollars for private equity investment
and for risk concentration purposes does not want to be more than 10% of any private equity fund, then
the choice they face is investing in at least 500 small funds ($100 Million PE funds with investments from
limited partners of $10 Million each) or 10 mega funds {55 Billion funds with investments from Limited
Partners of $500 Million each) or some mix of the two. Performing diligence and managing 500 funds is
significantly more challenging {nearly impossible) than doing so for 10 farger funds. It takes just as much
work for a pension fund to diligence a single small fund as it does to diligence a single mega fund. The
better returns would benefit the pension funds, but they are not able to scale down enough to invest in
American small businesses. It is worth noting that because it is so much harder for smaller funds to attract
institutional investor capital, small funds will stretch to great lengths on transparency, fees, and other
aspects of their fund’s structure to be as accommodating to limited partners as possible. This is an area
where policymakers, at the state and federal level, should consider making changes to enable pension
funds to invest in more smaller funds and thereby get better returns and empower more small business
growth,

Further, because of the scale differences, new law and new regufations are not needed for small and
medium-sized funds’ as it relates to their relationships with their limited partners. Limited Partners
generally only need to ask for additional reasonable accommodations, and they will receive them from
fund managers.

Choice of Capital Providers

What are the benefits to a company accessing capital from a larger private equity fund versus accessing
capital from a smaller fund? Every small business would like a $100 Million dollar investment, but the
truth is most smaller businesses could not really use that much money. It would be too big of an
investment to use effectively. Larger funds invest in larger amounts and therefore have great difficulty
scaling their investments down to a size that smaller businesses can effectively use all the money. Smaller
funds cannot invest in big enough sizes to be capital providers to large businesses. Thus, the size of the
business correlates with the size of the private equity fund providing capital. Big needs big and smaller
needs smaller.

Similarities and Differences in Investing Opportunities

Choice of investments varies by scale too. There are millions of small businesses to choose between when
investing. There are only several thousand publicly traded companies. Despite there being millions more
small businesses to choose from, small business investing is harder to source deals and to execute deals.
Small businesses are infinitely varied in what they do, how they operate, and what type of information is
available on their financials and their market. Publicly traded companies generally have GAAP financials,
public SEC filings, professional analyst reports, and other critical information readily available.

To be successful, smaller private equity funds must do a lot of work to make a small portfolio company
successful and enable growth. These smaller private equity funds must be more “hands on” with
companies; must do more work to “professionalize” the management of the companies; must apply new
technologies; must apply better information systems and quality controls; and must hire new employees
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to enable expansion and growth, Larger private equity funds are investing in companies where most,
sometimes all, of these foundational improvements have already been made. Thus, larger private equity
funds are maximizing value by considering different growth and business optimization models than
smaller funds are able to do. In choosing between private equity funds from whom to draw investments,
a company should be focused on which fund can provide the type of help the company needs to be
successful and less on the size of the fund.

There are differences in the type of investments that smaller and bigger funds make. Smaller funds invest
nearly exclusively in private busi with no access to the liquidity of the public markets for equity and
with fimited access to debt. Given this illiquidity and more difficult access to capital, investing in these
smaller businesses requires patient investors because there is nearly no path to a quick exit from the
investment for a gain or to minimize a loss. Again, successful investing in smaller businesses requires a
private equity fund to grow and modernize those businesses.

There are fewer big businesses to invest in, but there is greater competition from private equity funds,
mutual funds, and hedge funds to invest in those larger businesses. The larger a business is, the easier it
is for it to quickly access debt, If the company is publicly traded, then it can also very quickly access equity
capital. Investing in larger companies creates more opportunities in ways to invest and in ways to exit an
investment in a business. Investments into and out of publicly traded businesses can happen quickly.

Larger businesses can grow in ways that make them less nimble and adaptable to change, Further, over
time larger companies with different divisions and platforms can grow in ways that lose alignment of those
businesses. Unlike smaller businesses, larger businesses can sometimes benefit from separating out
divisions that have grown too different and are therefore not helping each other. {For example, Hewlett
Packard separated their printer business from their industrial grade server business because they were
not aligned anymore®) Breaking through internal bureaucracies that stifle innovation, reduce global
competitiveness, and ultimately reduce the long-term viability of a company is needed for an employer
to survive. It is these transformational investments in bigger companies, which may be well-known
themselves, that can harm the public image of private equity, regardless of the fact that without these
investments and improvements, these businesses (aka employers) would potentially fail and thereby lose
all of their employees,

3 HP Inc.: The HP Split Worked https://finance vahoo.com/news/ho-inc-hp-split-worked-121242257 himi
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STATE BOARD OF ADMINISTRATION RON DESANTIS
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TALLATASSEE, FLORIDA 32308 Y MOODY
(B50) 488-4406 ATTORNEY GENERAL
POST OFFICE BOX 13300 ASH WILIIAMS
323173300 EXECUTIVE DIRECTOR & CIG
November 19, 20198
The Honorable Maxine Waters The Honorable Patrick McHenry
Chairwoman Ranking Member
Committee on Financial Services Committee on Financial Services
U.8. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairwoman Waters and Ranking Member McHenry:

The State Board of Administration of Florida acting on behalf of the Florida Retirement
Bystem Trust Fund (the "SBA”") writes regarding the hearing planned for November 18,
2018, titled “America for Sale, An Examination of the Practices of Private Funds.”
We strongly support the provisions in the Investment Adviser Alignment Act, which will
ensure greater alignment of interest and improved fransparency and governance in the
private equity asset class. *

The SBA acts as the fiduciary for the retirement assets of over 1 million current or
former public employees. We are also active members of the Institutional Limited
Pariners Association ("ILPA", and support their efforts to improve the private equity
industry, The Florida Retirement System has $166.96 billion of assets under
management, with an asset allocation to private equity of 7.2 percent. Private equity
provides necessary returns and asset diversification that the SBA requires to meet our
fiduciary obligations to our beneficiaries. The SBA is supportive of targeted reforms,
such as those in the Investment Adviser Alignment Acl, that seek fo improve the asset

class.

The SBA is concerned about recent trends in the private equity industry that seek to
raduce the fiduciary obligations owed fo limited partners. We aiso actively seek fee and
expense reporting from the private equity managers we invest with and find it critical to
ensure the investment contract we signed with the GP is complied with. Finally, we
support efforts to ensure LPs are informed of who their pariners are, and that prevent
limitations on communications among investors in a private equity fund. Each of these
items are addressed in the Investment Adviser Alignment Acl, which is supported by
ILPA,
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The SBA appreciates the opportunity to comment on this important topic and encourages
the Committee to move forward with the reforms in the Investment Adviser Alignment Act
to ensure the long-term health of the private equity industry.

Respectiully Submitted,
/ A @/@

Ashbe { C. Williams
Executive Director & CIO
State Board of Administration of Florida
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A bold voive for transportation workers

November 26, 2019

The Honorable Maxine Waters
Chairwoman

Committee on Financial Services
United States House of Representatives
2129 Rayburn House Office Building
Washington, DC 20515

The Honorable Patrick McHenry
Ranking Member '

Committee on Financial Services
United States House of Representatives
2129 Rayburn House Office Building
Washington, DC 20515 ‘

Dear Chairwoman Waters and Ranking Member McHenry:

On behalf of the Transportation Trades Department, AFL-CIO, I want to applaud the Committee
on Financial Services for convening its hearing last week on the impact and role Private Equity
has on front-line workers and our national economy.

As the Committee considers these issues and further examines concerns posed by Wall Street
investors seeking short-term and unstainable profits at the expense of workers, customers and
communities, I want to share the recent experiences of our unions who represent tens of thousands
of workers in the freight rail industry.! As explained more fully in the attached policy statement
adopted by TTD’s Executive Committee, major segments of the freight rail industry have adopted
a number of changes in the way they operate trains, interact with shippers and maintain their tracks
and rolling stock. These changes are not based on what is best from a railroad business perspective,
but instead are being dictated by, and will benefit, those that have a short-term financial interest in
these companies.

LTTD consists of 33 affiliated unions that represent workers in all modes and areas of transportation, Attached isa
tist of our Rail Labor Division Unions.

Transportation Trades Department, AFL-CIO

815 16t Street NW / 4t Floor / Washington DC 20006
Tel: 202.628.9262 / Fax: 202.628.0391 / www.ttd.org
Larry 1. Willis, President / Greg Regan, Secretary-Treasurer

=i
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Freight railroads are already generating record revenue and steady profits, and operating at high
levels of efficiency. But for hedge fund managers, equity investors and others with a short-term
interest in this sector, these operating returns are not enough. To satisfy their outsized needs, this
investor class has forced railroads to adopt a strategy misnamed as “Precision Scheduled
Railroading (PSR).” The hallmarks of this model should sound familiar—veduced headcount,
hollowed-out operations, and degradation of service. In the freight rail industry this not only harms
its workforce, it has a direct negative impact on safety. The result is more injuries and accidents in
a sector where moving thousands of tons of hazardous, explosive, and radioactive material is all
in a day’s work.

Like most of the witnesses at your hearing, we are deeply concerned with the consequences of
allowing investors to extract every bit of profit from an organization or industry before moving on
to more profit-rich territory. We look forward to working with the Committee as it continues to
focus on this problem and to craft legislation that will hold Wall Street accountable, protect front-
line workers and allow responsible businesses to flourish.

Sincerely,
Larry I Willis
President
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RLD MEMBER UNIONS

The following labor organizations are members of and represented by
the Rail Labor Division of the Transportation Trades Dept, AFL-CIO

B
BT
Bm!kerkood of Railroad Signalmen (BRS)

International Association of Machinists and Aerospace Workers (IAM)

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and
Helpers (IBB)

International Brotherhood of Electrical Workers (IBEW)
National Conference of Firemen and Oilers, SEIU (NCFO, SEIU)
Sheet Metal, Air, Rail and Transportation Workers (SMART)
SMART-Transportation Division
Transportation Communications Union /IAM (TCU)
Transport Workers Union of America (TWU)

UNITE HERE!
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A bold volee for transporistion workers

PRECISION SCHEDULED RAILROADING THREATENS TO GUT AMERICA’S
FREIGHT RAIL SYSTEM

Since the first U.S. freight trains departed from Baltimore nearly 200 years ago, the freight rail
industry has served as the backbone of domestic commerce, providing reliable, safe and
responsive service and in the process creating and sustaining good union jobs. The success of the
rail industry is premised on the fair treatment and utilization of its frontline workforce, balanced
economic regulations and an expectation that railroads will meet their service obligations.
Unfortunately, the introduction of an operating model known as Precision Scheduled Railroading
{PSR) threatens to weaken these conditions and undermines our freight rail industry.

Freight railroads today are generating record revenues and operating at high levels of efficiency.
But for some, these profits are not enough. To satisfy their outsized needs, short-term investors
and hedge fund managers have forced PSR on large segments of the freight rail industry. This
decision is not based on what is best for customers, workers, or even the long-term needs of the
industry—it is about satisfying what Transportation and Infrastructure Committee Chairman
Peter DeFazio described as the “Wall Street Jackals” who now dominate this sector.

Whereas carriers once sought to accommodate shippers’™ unique requirements and schedules,
PSR dictates that rail cars operate on a set and often arbitrary schedule, arriving and departing at
specific times regardless of the needs of its customers. PSR proponents claim that this improves
train velocity—how quickly they can move trains from one location to another. However, we
know the ultimate goal of PSR is to cut every possible comer and to slash every penny out of a
capital-intensive industry that needs a long-term perspective to survive.

Mass layoffs have been a disturbing and central component of PSR operations. In just the first
two years after CSX implemented this model, the carrier fired 22% of its equipment maintenance
workers, 16% of its train crews and 11% of its maintenance-of-way employees. In a 2018
interview, Union Pacific’s CEO proudly stated that, “We're in the process of eliminating about
500 jobs [and] there's more of that to come.” Railroads may want us to believe these workers are
extraneous, but it has become clear that reductions are simply about cutting costs, even if those
cuts result in the degradation of safety. Workers who remain have been forced to do more with
less, and are faced with discipline or dismissal if they refuse to comply. The consequences of
these choices are no longer hypothetical.

As carriers that have prescribed to PSR run fewer trains, understaffed shop craft facilities are
reporting increasingly idle locomotives and equipment, but lack the workforce to keep the
equipment in a state of good repair. In some cases, carriers are closing facilities entirely,
increasing the workload for employees elsewhere who are already overwhelmed.

Tra Trades Dep, ARL-CIO




296

Carriers are also compensating for reduced staffing by requiring remaining employees to perform
work outside their craft in addition to fulfilling their regular duties. At best, this may involve
employees performing tasks with which they are not experienced. At worst, employees may be
forced to do work for which they are not qualified. Furthermore, rather than maintaining
appropriate staffing levels, carriers are mandating overtime for workers who are already
stretched thin. In an industry where fatigue is a constant risk factor, exposing employees to
additional fatigue by asking them to work longer and faster while performing multiple jobs is a
recipe for disaster.

When TCU and IAM conducted a survey of their members on the impacts of PSR, the answers
painted a deeply disturbing picture of day-to-day operations. One responding machinist reported
being sent, by himself, to work with dangerous and heavy equipment that once required two
workers, and expressing fear that no one would know to call for help if he was injured. A carman
wrote that at his yard, management now demands brake inspections be performed at the
extraordinary and unsafe pace of just 60 seconds per car. Employees of both crafts say critical
safety rules designed to protect employees from being hit by equipment are being ignored in the
name of speed. Numerous employees stated that re-shift safety briefings—a common industry
practice—are being eliminated in order to better utilize man-hours. And commonly, carmen are
being forced to ignore FRA defects. One consistent theme emerged throughout the responses:
railroads value getting trains moving and moving quickly above all else, including safety.

Rail carriers are also increasingly turning to longer and heavier “PSR-optimized” trains to
increase efficiency. A recent GAO report found average train length has increased by
approximately 25 percent since 2008, and carriers are regularly operating trains up to three miles
long. Frontline workers told GAO they are not receiving adequate training on how to safely
operate these longer trains. And current rail networks are simply not designed for trains of this
magnitude, which risks delays to both freight and passenger service. Furthermore, local
communities are not included in discussions about the use of longer trains in their jurisdictions
that often block grade crossings and can make it difficult for emergency personnel to respond if
an incident does occur. The FRA has failed to address the substantial safety challenges these
operations present.

In fact, the FRA has done nothing at all to address PSR’s effect on safety. Recently, on a private
conference call to FRA employees, a senior staff member dismissed PSR issues as mere
“hiccups.” Yet, FRA’s own data shows far more than just a hiccup. Derailments, fatalities, and
collisions have all increased over the last several years. Accidents involving injuries to Class 1
carrier employees will increase across most railroads in 2019. The total number of employees
injured at Kansas City Southern and Union Pacific have already surpassed these carriers’
employee injury totals from 2018. The Class I carrier slated to do better in 2019 is BNSF. Not so
coincidentally, BNSF is the only carrier who has not moved to PSR,

Between reports from frontline employees and the FRA’s own data, it is clear that PSR puts rail
workers and the public at real and unacceptable risk. The FRA must take aggressive action to
address these concerns before conditions further erode. The agency should start by not ignoring
safety violation reports filed by frontline workers that describe a culture on PSR carriers that is
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not conducive to safe operations. More broadly, the FRA needs to conduct detailed analysis of
modern rail operations—even when the letter of the law or regulation is not being explicitly
violated—in order to prioritize safe operations.

We are also deeply concerned with the impacts of PSR on the foture viability of freight rail and
existing networks. At a recent hearing on the subject, witnesses discussed a Tennessee Pringles
factory nearly driven out of business due to delays in shipments, a Kellogg plant that had to
suspend production entirely, and federal intervention that was required to get grain moving to
Florida farms. Even while providing substandard service, railroads are padding their pockets
with fees they assess when shippers cannot comply with the carrier’s demanding schedule. In
2018 alone, Class I's levied a record $1.2 billion in fines against shippers. The lack of
compatibility between PSR and customers’ needs has even led to questions of whether carriers
who have adopted PSR are abiding by their common carrier obligations. While Wall Street may
enjoy the fruits of this model now, it presents long and short-term risks of pushing away
customers whose business models rely on freight rail service.

Impacts to shippers will have far-reaching economic effects. In 2017, freight rail networks
moved approximately $174 billion worth of goods. Disrupting the flow of commerce by
degrading service or cutting off rail shipping options entirely will have cascading effects
throughout sectors that directly or indirectly rely on freight rail to move their goods.

Precision Scheduled Railroading works for the few—wealthy investors who have little concern
for anything other than their bottom lines. These investors are fickle, and when they have
extracted every last cent out of the railroad industry, they will move on to the next sector.
Meanwhile, we will be left with a hollowed-out system that does not serve its customers, has
abandoned safety, and has pushed out thousands of skilled workers who may never return. This
trajectory can be changed, but doing so will require active engagement from Congress and
federal safety and economic regulators, as well as a serious rethinking of operational strategy
from freight rail carriers. TTD calls on them to reverse the damage caused by PSR before it
becomes too late,

Policy Statement No. F19-03
Adopted October 29, 2619
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Truthout

OP-ED | ECONOMY & LABOR
Let’s Stop Wall Street

Predators From Banking on
Displacement

A protester holds a sign during a
demonstration outside of the Wells Fargo
headquarters on April 23, 2013, in San
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Francisco, California.

JUSTIN SULLIVAN / GETTY IMAGES

BY

Paulina Gonzalez-Brito (https://truthout.org/authors/paulina-
gonzalez-brito/) & Sharon Kinlaw (https://trathout.org/authors
/sharon-kinlaw/), TRUTHOUT

PUBLISHED

November 8, 2019

l nvestigative reporter Aaron Glantz’s new book,

Homewreckers: How a Gang of Wall Street

Kingpins, Hedge Fund Magnatés, Crooked Banks,
and Vulture Capitalists Suckered Millions Out of

Their Homes and Demolished the Americali Dream
(https://www.harpercollins.com/9780062869531

/homewreckers/), gets into some of Treasury Secretary
Steven Mnuchin’s legacy in Southern California,
demonstrating how he struck it rich while ramping up

foreclosures.

Glantz unveils Mnuchin and other Wall Street titans as
modern robber barons. He introduces Trump associates,

like Colony Capital, Inc. founder Tom Barrack, as a new
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type of corporate landlord preying upon all of us.

Following the foreclosure crisis after the 2008 housing
bust, Wall Street Specuiatc;rs bought up foreclosed
properties, seeing an opportunity to make big profits off
the suffering of others. Private equity firms like the
Blackstone Group and Barrack’s Colony Capital
purchased tens of thousands of foreclosed properties \
that had been previously owned and lived in by families.
What were once opportunities for people to own homes
and build wealth, have become rental empires for the

wealthy to squeeze profits from working families.

Uncompromised, uncompromising
news |

Get reliable, independent news and commentary

delivered to your inbox every day.

3

™
i
lname@ema%i.cmm § SUBSCRIBE

The California Reinvestment Coalition has over 300
organizational members across the state and advocates
for public and corporate policy change to advance

economic justice and equity. We and other community
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organizations played a central role in uncovering a
troubling housing trend that is still with us: As
corporations become‘ your landlord, working families
and households of color have been either priced out of

the housing market or evicted.

There is a new financialization craze, and it has tipped

the scales far in favor of Wall Street.

The volume of these investor purchases of property is
unprecedented. Since 2012, large investment
companies, mainly private equity firms, have raised
and/or invested $25 billion (http://calreinvest.org/wp-
content/uploads/2018/08/REO-to-Rental-in-

California-CRC-June-2015.pdf) to purchase as many as
150,000 single-family homes throughout the United
States.

From 2013 onwards, Wall Street has issued

(http://calreinvest.org/wp-content/uploads/2018/08
[REQ-to~-Rental-in-California~-CRC-June-2015.pdf)
more than $8 billion of securities tied to almost 60,000

homes owned by companies such as Blackstone, Colony
and American Homes 4 Rent. These securities are
similar to the Wall Street subprime securities that fueled

the housing crisis.

Nine large Wall Street firms together are the absentee
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landlords of more than 200,000
(https://d3n8a8pro7vhmzx.cloudfront.net
[acceinstitute/pages/100/attachments/original
/1516206780 |

[CorporateLandlordsFinalReport.pdf?1516206780)
single family homes in 13 states. In Sacramento County,

California, Invitation Homes is the single largest private
landlord in the county, and the second-largest property

owner after the county of Sacramento itself.

It is now mére difficult than ever to buy a home as these
corporate landlords swoop in, and it follows disturbing
trends that disproportionately impact low-income
communities and neighborheods of color. We already
know that the scales are tipped against people of color.
Redlining is still alive and well, as Aaron Glantz reported
in Reveal (https://www.revealnews.org/article/for-
people-of-color-banks-are-shutting-the-door-to-

homeownership/ ): Black applicants were denied home

loans at significantly higher rates than whites in 48
cities, Latinos were denied at higher rates in 25 cities,

Asians in nine cities and Native Americans in three.
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Nine large Wall Street firms
together are the absentee
landlords of more than 200,000
single family homes in 13 states.

Home ownership remains a gateway for the middle class
and working people to build wealth over time. To do
that, we need to tip the scales back away from favoring
corporations, and we need to do more than level the
playing field going forward, we need to provide redress
to, and tip the scales in favor of, working class
Americans and communities of color that have long

been unfairly denied access.

We need massive reinvestment into homeownership by
the private and public sector, in the form of subsidy
programs by banks, financial corporations and the
federal government that allow families to buy their first
home, as well as those that allow homeowners to re-
enter homeownership after losing their homes in the
financial crisis, as well as subsidy programs to make
communities of color whole after generations of

redlining and discrimination.

Lastly, we need to hold Wall Street companies and titans
accountable for their actions and to pay their fair share.

This includes speculation and vacancy taxes for homes
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that remain in the hands of corporations, yet sit empty
in our neighborhoods. And we need rent control for

single family rental properties.

We know it’s unrealistic to expect corrective action
coming out of Trump’s Washington. This
administration has chosen to go in the other direction
— proposing to make it even harder to prove
discrimination in housing and lending
(https://www.chicagotribune.com/sns-tns-be-
housing-discrimination-20191029-story.html). As
Glantz notes, President Trump’s real estate cronies —

from Steve Mnuchin to Secretary of Commerce Wilbur
Ross to bank regulator Joseph Otting — occupy
imporfant positions in his administration, overseeing
much of our economy that’s tilted to benefit the wealthy
few responsible for displacing our communities and
throwing people out of their homes over the last 15

years.

And vet despite headwinds for positive change, tenant
and affordable housing advocates are dogged in the
fight to stem the tide of housing displacement. In one
form or another, change is coming. Grassroots

advocates are winning the right to stay in their homes.

Last month in Sacramento, advocates secured a cap on
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[story/2019-10-08/california-rent-cap-tenant-

protections-signed) happening in California. We are
successfully urging leading California financial

institutions to sign (http://calreinvest.org/wp-content

Juploads/2018/11/Anti-displacement-best-practices-
5.21.19-Updated.pdf) a “code of conduct” agreement

and adhere to best practices that don’t displace
residents and fuel neighborhood gentrification.
Nationwide, our partners are mounting successful state
and local campaigns to keep people in their

communities.

This year our fair housing complaint against Mnuchin’s

former bank, OneWest/CIT led to a recent settlement

.(,h..t.t_p_;ljcgireinvgst.org;{press~reiegseiover—100--

million-to~go-to-southern-california-communities-

as-a-result-of-advocacy-groups-anti-redlining-

complaint-against-bank-formerly-chaired-by-
trump-official/) agreement which will enhance the |

number of home loans for households living in Southern
California neighborhoods of color. In this settlement,
OneWest/CIT Bank committed to provide $5 million in
subsidies to eligible borrowers and $100 million in home
lending to borrowers in majority people of color census
tracts. Similarly, our members negotiated a $8 billion
Community Benefits Agreement with OneWest/CIT
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(http://[calreinvest.org/wp-content/uploads/2019/11
[Community-Benefits-Plan-20191030~Rev-4.0.pdf)

that includes further commitments from the bank to
open bank branches in communities of color and
homeownership assistance programs for people of

color.
Change may be slow, but possible.

California, like the rest of the country, is in the middle of
an affordable housing crisis. These modern-day robber
barons have tipped the scales in their favor at the
expense of working families; it’s time to tip them back.
We must halt Wall Street predation on families

struggling to keep a roof over their head.
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The stakes have never been higher

As attacks on women'’s rights, health care, the
environment and democracy intensify, we’re
going to need truth-telling journalists more than

ever.

At Truthout, unlike most media, our journalismis
free from government and corporate influence
and censorship. But this is only sustainable if we
have your support. If you like what you’re
reading or just value what we do, will you take a

few seconds to contribute to our work?

f %
; DONATE NOW K_b_tt,psjl truthout.org

/donate)

Copyright © Truthout. May not be reprinted without
permission (mailto:editor(@truthout.org).

Paulina Gonzalez-Brito(https://truthout.org
/authors/paulina-gonzalez-brito/)




308

Paulina Gonzalez-Brito is the California
Reinvestment Coalition (http://calreinvest.org/)’s

executive director.

Sharon Kinlaw (https: ,1 [truthout.org
Jauthors/sharon- kmlaw/ )
Sharon Kinlaw is the Fair Housing Council gf the

San Fernando Valley (https://www.ccrcca.org

[resources/family-resource-directory/item/fair-

housing-council-of-the-san-fernando-valley)’s
executive director and a California Reinvestment

Coalition (http://calreinvest.org/) board member.
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1111412018 A billion-doliar empire made of mobile homes - The Washington Post

The Washington Post
Democracy Digs in Darkness

A billion-dollar empire made of mobile
homes

By Peter Whoriskey

Feb. 14, 2019 at 1:10 p.m. EST

SMYRNA, Tenn. — It’s not fancy. But in the exurbs of Nashville stands part of a

billion-doliar real estate empire.

The Florence Commons community consists of about 300 mobile homes of varying
vintages, mostly single-wide, many valued at less than $30,000 apiece, set 20 feet
apart from one another. The occupants of some will tell you: The floors buckle. The

ceilings crack. The doors don’t shut right. Their homes are sinking.

“Okay — it’s a trailer park, not a fancy gated community,” said Jessica Boudreaux,
33, who lives there with her two daughters. “If people could, they’d live somewhere
else.” )

Yet Florence Commons, along with more than 200 other mobile-home parks
around the United States, has produced hefty returns for Stockbridge Capital, a

$13 billion private-equity firm, and its major investors.

hitns: i i biltion-doll: i da-of-tmabile-h 019/02/14/ac687342-2h0b-11a8-b2fc-72171880... 112
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111412019 A bilion-dollar empire made of mobile homes - The Washington Post
AD

Their company for mobile-home parks has produced tens of millions for investors
in recent years and saw a return on investment of more than 30 percent between

late 2016 and the end of 2017, according to documents.

Those ample returns arise in part from their willingness to boost the rents of
residents of mobile homes. As one investor’s report on the company put it: The
“senior management team has a demonstrated track record of increasing home

rental rates.”

It has received $1.3 billion in financing through government-sponsored lender
Fannie Mae, which says mobile homes are “inherently affordable.” The money

helped them buy existing mobile-home parks.

AD

bitlion-dol i de-of-mobife-h 19/02/14/ac687342-2000-11e8-b2H0-72171880...  2/12
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11142018 A billion-doltar empire made of mobile homes - The Washington Post
As large financial firms buy more and more U.S. homes, both conventional and
mobile, the question of whether such investments benefit tenants or merely exploit

them is a matter of dispute.

“They prey on people who can’t afford land, people who can’t move,” said David
Barrett, 62, an excavation equipment operator who lives in Florence Commons.
“They're taking advantage of — I wouldn’t say poor people — but working people.
‘Where do you think their profits come from?”

Yes Communities, the investors company that owns Florence Commons, says it is

helping to meet the nation’s need for affordable housing.

Much of the investors’ revenne comes from residents who, while they often own
their homes, must pay rent for the home lot. At Florence Commons, rent has risen
by 4 percent or more a year, residents said. Most have little choice but to pay up
because of a practical reason: They can’t move. The dwellings are called “mobile,”
but they are costly to transport and sometimes owners are contractually forbidden

to move them.

AD
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The residents at Florence Commons must pay in other ways, too. Rent checks that
are six days late incur a 10 percent fee and a threat of quick eviction. If residents fail
to cut the grass, the park managers threaten them with fees of $100 or more,
residents said. An aggressive towing service has forced some residents to pay $200

or more to recover their cars.

The median income for families that live in mobile homes is about $30,000 a year.
Adult residents of mobile homes also have lower levels of formal education,

according to surveys. About two-thirds of them lack education beyond high school.

“The owners just seem to want to get every dime from us,” Boudreaux said.

AD

Officials with Stockbridge Capital, a firm led by Terry Fancher and Sol Raso,
released a statement: “Stockbridge is proud of its association with YES
Communities, which has met the affordable housing needs of its residents

nationwide for the past 11 years.”
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Vanessa Jasinski, vice president of marketing for Yes Communities, said the rents
at Florence Commons have risen at 4 percent a year on average over the past six
years — slightly higher than the average lot rate in the area last year, according to

figures from Datacomp, an industry analyst.

Jasinski also said the rules — and fees — for lawn and parking violations are
intended to create pleasant surroundings. No park residents were required to pay
for grass-cutting last year, she said. In the past five years, 46 home renters at

Florence Commons have purchased homes in the community, she noted.

AD

As for the damage caused by mobile homes settling, she said “it is not uncommon
for manufactured homes to settle and experience issues like these. This is true also
of site-built homes.”

‘ ‘Chained to their booths’
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htips:/

Over the past three years, some of the biggest private-equity firms — the Carlyle
Group, Apollo Global Management and TPG Capital — have taken stakes in mobile~
home parks, according to a forthcoming report by the nonprofit groups Private
Equity Stakeholder Project, MHAction and Americans for Financial Reform. The
mobile-home parks owned by private-equity firms have more than 100,000 home

sites, according to the report.

“The firms made these investments seeking to double or triple their money in the
space of a few years,” said Jimn Baker, director of the Private Equity Stakeholder
Project, an organization that has been critical of the private-equity industry. “That
doesn’t lead to affordable housing.”

AD

He said residents of these mobile-home communities are reporting substantial rent

increases, aggressive fees for small infractions and escalating evictions.

Critics of large investors’ role in mobile-home parks point to the remarks of Frank
Rolfe, an investor who has owned thousands of mobile-home lots. Referring to the
steady stream of revenue, he said that a mobile-home park “is like a Waffle House

where the customers are chained to their booths.”
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In fact, the money that investors can see from mobile-home parks is remarkably
steady — and growing fast. Between 2004 and 2018, operating income from such
parks rose 87 percent, according to Green Street Advisors, a global real estate
research firm. The income never declined, even during the recession, the research

firm said.

AD

In the case of Yes Communities, government help supports the investors’ returns.

In August 2016, Fannie Mae, the government sponsored lender, said it was helping
finance Yes Communities. It has helped, through two banks, to provide about

$1.3 billion for Yes Communities. Those loans enable Yes Communities to buy up
mobile-home parks.

The Yes Communities loan “will preserve affordable housing in communities across

the nation,” Fannie Mae said in a news release at the time.

“Providing investors with atiractive returns helps YES to invest into new
communities and markets and meet the affordable housing needs of both existing

and new residents,” Jasinski said.
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AD

The terms of the loan to Yes Communities, however, do not limit the rent hikes that

face residents. A Fannie Mae spokesman said rent limits are not in their purview.

“We believe the federal government should be preserving affordable housing, but as
far as we can tell, that’s not the case with these loans” said Elisabeth Voigt, co-
director of MHAction, an organization of mobile-home residents. “If it were, there
would be requirements to keep the rents affordable. These loans should be helping
residents buy and run their own communities, not private~equitjr groups that earn

huge profits.”

It's really gone downhill'

Stockbridge Capital, which is based in San Francisco and specializes in real estate
investments, invested in the mobile-home park operator in 2008. In August 2016, it
sold 71 percent of Yes Communities to a fund whose investors include the
government of Singapore and a pension fund for public school employees in

. Pennsylvania. Stockbridge continues to manage the mobile-home park operator.

1t is difficnlt to know how much private-equity firms are making, but the
Pennsylvania pension fund does issue some figures. Between September 2016 and
December 2017, the value of Stockbridge’s $179 million investment rose more than

30 percent, according to the firm’s public disclosures.
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hitps:/)

But while Yes Communities is producing ample returns for investors, some

residents say the parks have suffered.

“It’s really gone downhill,” said Kris Wilkin, 47, a state corrections officer who

bought a 2003 double-wide home in Florence Commons seven years ago.

One year, residents said, the community swimming pool didn’t open for the

summer. Residents also pointed to couches and other trash laying in the park.

Boudreaux, a medical assistant for a neurclogist, agreed. She and her two daughters
moved there in 2011,

Florence Commaons, she said, was appealing to her because it welcomes people with
imperfect credit. At the sales office, where salespeople encourage customers to buy
homes in the park, they tell visitors that they can buy a home even if their credit
records include a bankruptcy or home foreclosure. Credit scores need be no higher

than 550.

“Yes! It Feels Good to be a Homeowner!” the company brochures say. “Contact our

homeownership specialist today!”

Boudreaux had come from a mobile-home park in South Dakota that was family
owned. There, she said, “if there was an issue, they’d fix it.” She expected it would
be the same at Florence Commons.

“They said they'd work with us,” Boudreaux said.
She bought a double-wide home for $34,000.

But there are aspects of the park she likes. For one thing, it’s conveniently located
and there are enough kids in the neighborhood that she’s rarely had to drive them
to a play date.
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But the company, she says, doesn’t respond to basic requests for maintenance:
requests for better drainage, streetlights or potholes. The park managers seem
unimpressed, she said, by her complaint that uneven settling of her lot has created

a crack in her ceiling where the two sides of her double-wide home are separating.
Meanwhile, the rents are rising.

The loan payments for home, she said, have dropped. But over the past six years,
her lot rent has risen from $338 to $437, or almost 30 percent.

“They’re almost like slumlords,” she said. “If you point something out, they're just
like ... whatever. They just want the rent.”

Peter Whoriskey

Peter Whoriskey is a staff writer for The Washington Post whose investigative work focuses on
American business and the economy. Previously, he worked at the Miami Herald, where he
contributed to the paper's coverage of Hurricane Andrew, which was awarded a Pulitzer Prize for
public service. Follow ¥
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November 18, 2019

United States House of Representatives
Commitiee on Financial Services
2129 Raybumn House Office Building
Washington, DC 20515

Re: November 19, Hearing: America for Sale2 An Examination of the Practices of Private
Funds

Worth Rises tharks the Commitiee for calling o hearing to investigate the pracfices of private
equity firms, and we oppreciate the opportunity to comment on the matter. We also thank
Senator Flizabeth Warren (DMA] for introducing the Stop Wall Street Looting Act, o bill that if
passed would force private equity firms into iransparency about their financial information and
hold them accountable for the debts of the corporations under their control,” Finally, we thank
Sen. Warren, Representative Mark Pocan {DWI), and Representative Alexandria Ocasio-
Cortez [D-NY) for challenging private equity firms engaged in the prison industry in their
October 1, 2019 letier.?

Worth Rises is a national, nonprofif, eriminal justice advocacy organization commitied fo
dismantling the prison industrial complex and ending the exploitation of those it touches. We
write to share our concems about the prominent and harmful role that private equity plays
within the prison industry.

Across industries, private equity has drawn much criticism for the unscrupulous ways it
maximizes returns. Within the prison industry, private equity firms have quietly but aggressively
consolidated market players and used the resulting corporate nesting dolls to exploit
disenfranchised communities with dangerously poor service quality and predatory pricing
practices. Private equity-backed corporations have driven families into debt over the cost fo

! hitps: 7 /wasw. warren, senale. gov / newsroom,/ pressreleases /warrerrbaldwinbrown-pocondovapatcolleaguesunvaithold-
legislationtofundamentalhvreformtheprivateequitvindustty
2 htns: / Avesan warten senale gov/ aversight /letters /warren-pocer-and-ocasioconezinvestigaleprivatesquityfims.
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maintain contact,” killed patients under their care,* served maggotcontaminated food,® and
generally stripped incarcerated people and their families of their dignity.

Just @ handful of private equity firms own the maijority of the largest prison service corporations
with litle oversight. We have highlighted these private equity firms, their holdings, and their
problematic practices in the prison service industry below.

Pratinum Equiry
Aventiv Technologies (Securus Technologies, fpay, AlPaid)

In 2017, Platinum Equity acquired Securus Technologies for $1.4 billion,® becoming the
owner of one of the nation’s two largest correctional telecom companies. Securus provides
telecom services, including voice calling, video conferencing, voice biometrics, tablets, money
transfers, debit release cards, and electronic monitoring, 1o prison, jails, and youth defentions
centers. Securus owns roughly 40% of the more than $1.2 billion correctional telecom market;
it's largest competitor Global Tel Link [GTL) owns ancther 40% and ICSolutions another 10%,
both of which are owned by private equity.”

Securus extracts nearly $700 million® from the 1.2 million incarcerated people” and their
loved ones forced fo use ifs services through its exorbitant pricing. In various jurisdictions,
Securus and its subsidiaries charge: $25 for a 15-minute phone call, $4 for a 5 second
voicemail, $46 for a music album, $7 for a $20 money transfer, and $10 to close a debit
card. They often share the profits from these sales with their government pariners through
legalized corporate kickbacks. Securus has also been sued for surveilling privileged calls ond
unlawfully tuming over recordings to law enforcement and prosecutors, ' fined for lying fo the
Federal Communications Commitiee [FCC) regarding its transfer of control o Platinum
Equity,'' and condemned for using voice biometric technology on bath incarcerated people
and their loved ones fo create voice databases. ™

* https: / Zellabokercenter.org /sites /defoult/files /downloads Awhorpavs odf

* hitps: / /www.huffpost.com Zentry/correctcaressolutions detention-centerlawsyits_n5bd755kcedb07427610alcct

5 hitps: / /www.Freen,com/story/news /local /michigan /2017 /1 1 /06 /maggotsfood-cotton-prisondackson-ichigandrinity-
services /825834001 /

© kfips./ e Jatimes. com Jbusiness/ story/ 201 90905 AlofHomgoressecuruspdson-phonemdssincarceration

7 Market share is based on a proprietary analysis of current prison and jail telecom contracts conducted by Worth Rises with
the help, in part, of 2015-2018 data collected by the Prison Policy Initiative, Human Rights Defense Center, and Vera
Institute. Please nofe, that we believe the industry has grown and diversified since Bloomberg Businessweek reported an
industry size of $1.2 billion in 2012, but no more current estimate exisis;

hitps:/ prisonpolicy.org/graphs/phone fees nationalbiml.

& hitps: /) prisonpolicy.org/phones Afinancials /2018 /Secyrus Preliminary. Consolidated Bolance Sheet 2018.pdf
9 hitps:/ /securustech. net/aboutus/ ‘

19 hitns: / /theintercept.com /201 6/03 /16 /securus-setitestawsuitallegingimproperecordingofprivilegedinmatecalls

" hitos: / /docs fec. gov/public/aftachments /FCC-1 7-1 40A 1 pdf ‘

' hins / Atheintercept. com/ 201 9/01 / 30/ prisonvoloeprintsdotobosessecurys
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Rather than address the grave concerns presented by Securus’ existing business practices,
upon acquiring the corporation, Platinum Equity instead immediately sought to grow Securus’
reach and make it an even more prominent player in the market. Within just the first month of
its ownership of Securus, Platinum Equity acquired Government Payment Services and Jobview
and rolled them into Securus. A few months later, in May 2018, Platinum Equity made its
most aggressive move in petitioning the FCC to acquire ICSolutions (owned by HIG
Capital],’® an acquisition that would grow ifs share of the correctional telecom market to 50%.

In July 2018, Worth Rises urged the FCC 1o oppose the merger which would only further
consolidate and empower the effeciive duopoly in the correctional telecom industry. ™ In
response to our submissions and those of our allies, the FCC demanded documents from
Securus and ICSalutions. ' After reviewing roughly one million documents, in April 2019, the
FCC ruled against Securus and ICSolutions and their private-equity owners, concluding that
the merge was against the public interest as explained by Worth Rises and other advocates. '
Platinum Fquity and Securus were forced to abandon the deal, and we are glad they did
because it saved families from their predatory reach.

Worth Rises has also been challenging pension boards fo stop investing in Platinum Equity
and other private equity firms invested in the prison industry. Due to our success af the FCC
and outreach to its largest investors, Platinum Equity agreed 1o conversation. In March 2019,
we issued Platinum Equity a set of demands and by Sepfember,” Platinum Equity had not met
o single demand. Consequently, backed by ample media accounts, '® that month, we moved
the Pennsylvania State Employee Refirement Systems to unanimously decline a $150 million
proposed investment in Plafinum Equity.

Trying o get out from under bad press, Platinum Equity recently restructured Securus by
creating a new holding company under a new name: Aventiv Technologies. ™ But we are not
focled, nothing has changed about the predatory practices of the corporation. We confinue
to discuss our demands with executives af the firm, but we have siill not seen any changes in
their practices that we have not relentlessly forced.

Bhitos: / Aveawe prisonlegolnews.org /media /publications /NY._pelifion for approvel fo_transfer control of lnmate Collin
Selutions UC dbe ICSolutions 1o Securus Technologies tne., 2018 pdf

1 hitos:/ Sechapi fec.aov/fle /107 17225630127 /201 8.07.16%20-

%20Corections%20Accounobili%20Project? 201 8-193%20Comment%2Q pdf

% hiins: / Seckson foc oo /Tle /091 1205749656 /DA1 89304 pdl

' hitns: £ Avewe foc, gov/document/chairman-palsialementwithdrawskinmatecoling-merger .

7 See atached, along with report card against what changes Platinum Equity claims Securus has made.

'8 bitos: / S Jatimes.comZbusiness/stary/ 20190905 MatHomgores securus-prisonphonemassingarceration

"9 hitps: / Svenwinquirsr.com/ business /phillvdeals Aosersserspensioninvestment prisorsecurusfillnon 20191001 himl

2 hitos: / S, omewswire.com/ newstelenses /securustechnologiestealignstusinessunitydiversifiesproductofferingsunder-
new-corporoterparentoventiviechnologies-300936.504 himl
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Tom Gores, Chief Executive Officer at Platinum Equity, has agreed to meet with Worth Rises
and families directly impacted by Securus’ predatory practices. While we would like to
believe Mr. Gores’ concern for the harm Securus causes is sincere, we cannot ignore that his
brother's firm, The Gores Group, which he helped found, owned its largest competitor, GTL,
from 2004%" 1o 2009 when they sold the company to Goldman Sachs and Veritas.

H.LG. Caritat

Wellpath fformerly Correct Core Solutions and Correctional Medical Group Companies/
TKC Holdings {Trinity Service Group, Keefe Group, Access Corrections, and ICSolutions)

H.1L.G. Capital is one of the most notoriously awful private equity firms engaged in the prison
industry. The firm has played a role in the formation or growth of many of the major
corporatfions in this space. In 2004, H.L.G. merged T-Netix and Evercom to create Secusus,
one the largest correctional felecom corporations that fraded hands between private equity
firms multiple times between landing most recently with Platinum Equity.

In 2012, H.L.G. acquired Trinity Services Group, ™ a correctional food service provider, that
it folded under TKC Holdings in 2016 when it acquired Keefe Group,® o leading
commissary corporation that alse owns Inmate Calling Solutions, the last major player in the
correctional telecom market. Interestingly, H.1.G. fails 1o list TKC, Trinity Services, or Keefe on
its list of porffolio companies.

Trinity Services has been fined millions of dollars for serving food fainted with mold, dirt, and
maggots fo incarcerated people who have litle other options to turn to inside. ® But sadly
Trinity Services’ foilures in the mess hall can often benefit H.L.G. by driving incarcerated
people to commissary, where its other porifolio company, Keefe, dominates the market.”
Keefe charges egregious prices for low-quality products, and when it operates the commissary
store outright, Keefe often pays its government partners corporate kickbacks.

In 2013, H.L.G. acquired California Forensic Medical Group {CFMC)?® and began its foray
into correctional healthcare. Over the next few vears, it acquired a series of smaller
correctional healthcare companies and rolled them under a new holding company:
Correctional Medical Group Companies [CMGCY. In 2019, H.L.G. acquired Correct Care

ps: ‘. cor a1l
2 hitps: //nvpost.com/201 1 /08/19 /prison-phoneprofit

2 hitos. / /higcopital.com/news /release /31

2 hitns: / Swwwr pehub.com /2012 /04 Shigeopitalsealstinitedeal /

25 hitns:/ Swww Bc gov/enforcement/premergernotificationprogrom/earyterminafionnofices /20161 194
2 hitos: / L www. michiganradio.org/post/maggetsmealsstaterespondsatestorisonfood-service-dssues

* hitps:/ Swww thenation.com/adicle /prison-privatizotion-privote-equity-hig

28 hitns:/ /higeopiicl.oom/news /release /621
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Solutions and merged it with CMGC 1o form Wellpath, the largest correctional healthcare
corporation with an estimated $1.5 billion in annual revenues. *

Wellpath and its corporate predecessors have been sued nearly 1,400 times for providing
inadequate healthcare and wrongful death. ™ Under the care of Wellpath medical
professionals or lack thereof, potients have died of pneumonia in pools of their own blood
and vomit,*! suffered 17 consecutive and unireated seizures,*® and given birth alone in o
cell.* People have suffered unimaginable harm ot the hands of Wellpath and its private
equity backers: H.1.G., its executives must be held accountable.

AMERICAN SECURITIES
Global Tel link {Telmate, TouchPay)

GTL was acquired in 2011 by American Securities for $1 billion from Goldman Sachs and
Veritas, which bought the business for $345 million in 2009. GTL is one of the largest
correctional telecom corporations, spliting 80% of the market with Securus, discussed
above ** In 2016, the last year for which we have publicly available data, GTL reported
annual revenues of $536 million.

GTL engages in many of the same abuses as Securus, including exorbitant call rates. It preys
on the relationships between incarcerated people and their families and inculpates
govermnment agencies in its predatory schemes. GTL charges as much as up to $17 fora 15-
minute phone call.* And not only has GTL similarly paid govemment pariners corporate
kickbacks for the ability to do so, but it has alse in some cases outright bribed correctional
officials for contracts. In Mississippi, GTL recently paid $2.5 million fo setfle a lawsuit alleging
that the corporation bribed the Mississippi Deparment of Corrections Commissioner to refain
its contract with his agency.™ Last year, GTL also paid $8.8 million to setle o fowsuit that
alleged it violoted the federal Telephone Consumer Protection Act by making robocalls to
request billing information to enable calls from a correctional facility previously failed. ®

GTL and ifs private equity owner, H.L.G., freat these fines and sefllements as part of the price
of doing business. They do not respect regulations or the law in the regular course of their
operation.

9 hitns:/ /higcapital.com/news/release /1128

39 hitos: / /www.adn.com/ alaskarnews/anchorage /2019702 /1 7 / privatecompanyhiredtorunapihasamixedtecord /
! hitps; £ Swww.enn.com/interactive /2019 /06 /us /iaitheath-carecesinvs /

32 htinsidd) woodiv.com/news/target8 /jal-deathwhen-gnursedisnotanurse

3 hpsi/ Sevwwsunssentinel.com/local Zbroward Mnebroword-pregnantinmaterignoredontrover:
ohshaitwwSeelcharabtr3divd-siony him!

34 See Fooinote 5.

35 httos: / Avvew. prisonpolicy.org /phones/appendix_table 2 himl .

% hitos: //www.clarionledger.com /story/news /2017 /08 /15 /eppslawsuitsettled-2-5-m /5681 19001

¥ httos:/ A aftcpasetlement com/
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Enpeavour CapizAL
Triton Holding (Seaview Insurance Company, Alocidin Bail Bonds/

Endeavour Capital acauired Seaview Insurance Company™ and Twe Jinn (DBA Aladdin Bail
Bonds)™ in 2012 and merged them under Triton Holdings™ to obluscate their visibilily in the
firm's portfolio. Seaview is the surely behind Aladdin Bail Bonds, one the largest bait bond
agencies on the west coast, Bail bond agencies force economic disenfranchisement families
to pay outsized fees and agree to unwieldly conditions 1o free their loved ones from jail. Their
services ofen saddle families with debt that corries wellbeyond court proceedings have

finished.

With the support of Endecvour, Triton has routinely thrown capital around 1o stop substantive,
non-carceral reforms to the criminal legal system, particularly bail reforms, which would reduce
the need for or entirely eliminate the bail bonds indusiry. In Oregon, between 2009 and
2015, Triton and Two finn spent $420,000 lobbying fo re-establish the long abolished for
profit bail system.*! In 2018, Triton spent $800,000 1o repedl new legistation in California
that would eliminate the bail bonds indusiry. ** Endeavour and s portfolio companies are
essentially lobbying fo send people 1o jail so that they can tim a profit getting them out.

Arax PARTNERS
Attenti

In 2017, Apox Pariners purchased Atfenti, one of the nation's largest elecironic morifforing
corporations, for $200 million. Apex attempis to differenticte itself fom the other privote
equity frms that own prison service companies by claiming that Atfenti’s elecironic monitoring
is an altemative to incarceration, but this distinction is wosfully dubious. ** Electronic
moniloring is oflen not an dllemative o incarceration but rather additive condifion of
community supervision that creates more opportunity fo violate people and send them fo jail or
prison.* Not fo mention i also has o net widening impact on our criminal legal system. .

Moreover, foully wiring in Attenti’s elecironic monitoring shackles has led to nearly 3,000
faulty warrants fo violale people on supervision who in fact had commitied no viclation. But
importantly, whether on alternalive or not, Atienfi charges exorbitant fees o people forced o
use its electronic monitors or their fomilies, offen as much as $500 per month for supervision
and nearly $1,000 if the tracker is lost or stolen.* And fike others corporations in the prison

M it/ A insirance. ca.gov/ Q2304 nmarers /0300 surers /0400 epnrexeminglion Avload /Seavewnso 1 2. ndf
® W{g_ﬁm@ <; rr’a,%etsg ldocuments/ 201 2%20Comonte % 20Trnsaclionsk202:) odf

4 h?igﬁ f/g*stg&g holder.co g wireonk ,;;_w Al 1(3 S2018/708/2018.07 31 AC ollovesndeertoEnderourreAladdin
BoitBonds pdf
2 hites £ Svewwe lotimes.comy business Sefroaliformiooashboilb 201 8 1029-stony iml?

hm;u pitshbook com/nevskter/apaspusheshackonelizabetvwarenorsondeterlG
 hitos: £/ mediojustics org /nomoreshacklestepornts
3 hitns / /nestakeholder ora Awrcontent/unloads/ 2019/ 10/ Confinuingingarceraticn i\pqv?cﬁnem?‘ﬁ?___@@@}ﬁg_éj
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industry, Apax's Attenti has lobbied in Florida, Michigan, and Mississippi for legislation,
regulation, and policies that increase the use of electronic monitoring and the number of
people in our sociely under this invasive form of supervision,*® hardly supporting the argument
that they are supporting criminal justice reform.

We provide this information o clearly illusirate how pervasive private equily is in the prison
industry and the remarkable harm these firms have caused to disproportionately poor and
bldck and brown communities. Advocates and Congressional members alike have made
significant strides to raise public awareness around the influence that private equity holds
within the prison industrial complex.

This year, we have seen an uptick in inferest from media outlets starfing to cover the role of
private equity in the prison industry. Below is just o selection of articles published on the topic
in the last six months.

e "How the Fight for ‘Prison Phone Justice’ Scored a Major Victory,” Bianca Tylek, 7he
Crime Report {April 23, 2019), hitps: / /thecrimereport.org/2019/04/23 /howthe:
fightfor-prison-phone-justice-scored-armajorvictory/ .

e “How Private Equity is Turning Public Prisons into Big Profits,” Tim Requarth, The Navion
{April 30, 2019), hitps: //www.thenotion.com/atticle/ prison-privatization-private:
equity-hig/.

s "Please help me before its too late’,” Blake Ellis & Melanie Hicken, CNIN {lune
2019}, hitps: / Awww.cnn.com/inferactive/2019/06 /us/jaithealthcare-cesinvs /.

s "NYC Pensions to Expand Prison lnvestment Ban with Platinum Equity,” Davide
Scigliuzzo, Bloomberg {lune 18, 2019),
hitos: / /vewew bloomberg.com/news/articles /20 1906-18 /nyc-pensionsfoexpand-
prisoninvestmentban-with-platinum.

e “Opinion: PSERS latest Investmenis Don't Align with What Union Members Want,”
Nicole Hunt, The Philadelphio Inguirer, [August 14, 2019},
https: / /www.inquirer.com /opinion/commentary/ psers-pensiontetirementplafinum:
equity-securusprison-phone-201908 14, himl.

+ "Troubled Companies Made Him Billions. A Prison Phone Invesiment Made Him
Enemies,” Llaurence Darmiento, los Angeles Times [September 5, 2019,
hitps: / S vwww latimes.com/business /story/ 2019-09-05 Slafromgoressecurus-prison-
phone-maessincarceration.

s “The Private Option: Private Equity’s Grip on Jail Health Care,” Marsha Mcleod, 7he
Atloniic |September 12, 2019),
hitps: / /v theatlantic.com/ politics £archive /2019709 /privateequilys-griponail
health-care /597871 /.

4 hitns: / / pesiakeholder org /wprcontent /uploads /2019 /10 /Continuingdncarceration-Apax-PartnersPESP- 1003 19 pdf

Worth Rises | 7
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e “Pennsylvania Pension Passes on Platinum Equity Investment Amid PrisonPhone
Controversy,” Chris Cumming, Wall Street journal |September 24, 2019),
hitps: / /www.wsi.com/Zarlicles/ pennsvivania-pension-passeson-platinum-equity-
investmentamid-prison-phone-controversy-1 1569361404,

s “PA’s Miflions: Pensions Split on Private-Prisan Protest,” Joseph N. DiStefano, 7he
Philadelphia Inguirer [October 1, 2019,
hitps:/ /vwwwy.inguirer.com/business/ phillydeals / psers-sers-pension-investment-prison-
securusfillman-20121001 himl.

& “Platinum Equity Reorganizes PrisonPhone Company Targeted by Elizabeth Warren,”
Chris Cumming, Wall Skeet Journal [October 10, 2019),
hitps: / /www . wsi.com/articles / platinum-equityreorganizesprison-phone-company
fargeted-by-elizabethwarren-1 1570745317

e “Prison Industry Deal Drags LA Billionaire into Elizabeth Warren’s Campaign,”
Laurence Darmiento, los Angeles Times [October 11, 2019,
hitps: //www latimes.com/business /story/2019-10-1 1 /tom-gores-elizabeth-warren-

securustechnologies.

Given the expansive influence that private equity has in the prison industrial complex, we ask
that the Commiitee dedicate fime in the questioning of Mr. Drew Maloney, who will represent
the private equity industry, fo discuss the role of private equity in the prison indusiry during the
hearing. We ask the you ask him to reckon with private equity’s harmful impact on the 2.2
million people who are incarcerated and their families and ask him fo commit to push his
members to exit the industry and stop contributing te our nation’s carceral crisis.

Thank you for your affention and consideration chead of the Committee hearing. We
welcome the opportunity to share more of our expertise in this field with the Committee and
any of its members. We are commitied fo exposing and dismantling the ways that the private
equity industry exploits incarcerated people and their loved ones and restoring equity and
dignity 1o those miost affected.

Sincerely,

(oimTeh

Bianca Tylek
Executive Director

Worth Rises | 8
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(ﬁ\» Bianca Tylek | 168 Canal Street, 6th FI
4 (973 650-4277 | New York, NY 10013

btylek@worthrises.org | www.worthrises.org

WORTH © ©® © eworthrises

March 19, 2019

Platinum Equity
360 North Crescent Drive
los Angeles, CA 90210

Dear Mr. Mark Barnhill,

We have shared our grave concerns about Platinum Equity’s ownership of Securus Technologies
{hereafter “Securus”}. Following up on our conversations that included the American Federation of
Teachers, Color of Change, the Action Center on Race and the Economy, and the Private Equity
Stakeholder, we mandate that, with regard o its investment in Securus, Platinum Equity contractually
commit to ifs investors fo:

«  Not investing in any other correctional assets in any future funds
¢ Meefing the Operational Reforms outlined below with regards to Securus
s Exiling the Securus investment by year end 2020

Operational Reforms

s As it relates fo telephone services: :

o Provide free phone calls to juveniles for all agency clients

o Create one flat rate across all call types {e.g. local, infrastate, long disfonce} as done
contractually for many agency clients

o Offer every agency client an agency-paid opfion with @ fixed rate contract for
unlimited calls

o Move to a standardized per minute rate structure for all calls that eliminates upcharges
for the first minute of call

o Cap the price of 15-minute phone call af $0.75, including transaction costs, for alt
biling methods ‘

o Allow account customers to deposit as much as $300 in a single transaction and cap
deposit fee at 3%

»  As it relates fo video calling services:

o Rebrand this service as video calling frather than video visifation), which has
inappropriately sought to synonymize video calls with visits

o Work with agency clients that removed in-person visifs as required by conlract or
suggested in negotiations o return inperson visits

o Move o a standardized per minute rate structure as is employed with telephone calls
instead of a flat rate for a specified period

o Provide all incarcerated people in the custody of agency clients with video calling
senvices with at least one free infernet video call per wesk

DISMANTLING THE PRISON INDUSTRIAL COMPLEX
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o Offer every agency clieni an agency-paid opfion with a fixed rate contract for
unlimited video calls :
o Cap the price of o 30minute video call ot $5.00, including fransaction costs, for all
billing methods
s Asitrelates to services provided by Securus’ subsidiary JPay:
o Money Transfers. Change cost siructure fo a simple perceniage fee no higher than 3%
of deposit amount from the tiered structure that over taxes smaller deposits
o Email. Make email services resemble email services outside correctional facilities to the
extent possible {e.g. remove the max word count, allow attachments withaut the need
for additional stamps, efc.} and-cap the cost of a stamp at $0.15
o Tablet Confent. Ensure that there cre free options for all content le.g. e-books, music,
games, efc.) in every confraciual agreement with an agency client and that pricing is
commensurate with correctional wages
o Parole/Probation Frocessing Fees. Cap the additive fees associated with paying a
parole or probation supervision fee 1o an agency client fo 3%
o Debit Release Cords. Eliminate all fees aside from currency conversion fees for
infernational purchases and o max $2.00 monthly service charge affer the first month
s As it relates fo other services provided by Securus or any of ifs subsidiaries:
o Voicemail Cap the price of a voicemail at $0.50
o Voice Biomeirics. Contractually commit o never selling voice print data to law
enforcement agencies, protecting against the release of voice print data fo prosecuiors,
erasing the voice print data of anyone who has been released from incarceration, and
never using voice biomelrics io monitor people who are nof incarcerated in any way
o Fecronic Monitoring. Encourage agency clients 1o assume cost of electronic
monitoring and, where bore by the person wearing the electronic monitor, cap the cost
of such surveillance to $5.00 per month
«  Asitrelates to any other pracices of Securus and the related practices of Platinum Equity:
o Commit to never challenging legislation that regulates the cost of or operational
practices ossociated with Securus’ services or producis through lifigation or lobbying
o Commit to not using the fulfillment of any of the above demands until all have been met
in marketing or fundraising or with media

We may share this mondate with your existing and potential investors and encourage them to
contractually. obligate Platinum Equity fo these commitments.

While we believe that making these reforms fo the cost and service model employed by Securus would
be tansformative in the lives of those ifs services and products touch, we reiterate our disappraval of its
business and any business that preys on vulnerable communities for its revenue. Accordingly, we
continue to implore Platinum Equity to plan for a swift exit from its investment in Securus.

Regards,
(inTih

Bianca Tylek
Executive Director
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Platinum Equity's Report Card-{as of August 11, 2019}
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JOSH GOTTHEIMER

57 DISTRICT, NEW JERSEY

COMMATITE
FINANCIAL SERVICES
SUBCOMMITTEES:
CapiraL MARKETS, Secummzs,

WD INVESTMENTS

WASHIRGTON OFFICE:
213 CARNON HOUSE DFFICE BURLDING
WasseTom, DC 20518
2} 225-4485

OVERSIGHT ARD INVESTIGATION
Fax;(202) 2256-8098 TERRORISM AND HLICHT FINANGE

S Congress of the Enited States P s s
FACER0O: FACEROOR CONTRER oSG %Buuse of gagptggg“tatihgg

WAaghington, BE 205153005
November 14, 2019

Mr. Kenneth R. Feinberg
Feinberg Law Offices

1455 Pennsylvania Avenwe, NW
Suite 390

Washington, D.C. 20004

Dear Mr. Feinberg:

1 am writing today in regards to the $20 million TRU Financial Assistance Fand, The bankruptcy
and subsequent liquidation of Toys “R” Us (TRU) deeply affect¢d my constituents and my state,

" and | joined with other leaders in New Jersey in supporting severance pay for TRU workers,
‘Your expertise on managing compensation funds, including the September 11™ Victim
Compensation Fund and this one, has provided needed financial relief to thousands of
Americans,

In March 20085, a partnership between Bain Capital Partners LLC, Kohlberg Kravis Roberts
(KXR), and Vornado Realty Trust reached an agreement with the TRU Board of Directors and
announced a $6.6 billion leveraged buyout of the company.

While TRU grew for several years following the buyout, the company ultimately succumbed to
e-commerce competition that has decimated much of the toy industry and filed for Chapter 11
bankruptcy in September 2017. They closed all of their American locations shortly thereafter,
laying off'thousands of workers. In November 2018, Bain Capital and KKR announced that they
would each contribute $10 million to a fund for former employees. Their choice to do this was
entirely voluntary, as it is hot required under statutes governing the bankrupicy process.

As you may be aware, the U.S. House Commnitiee on Financial Services; which I serve on, is
planning on holding a hearing entitled “America for Sale? An Examination of the Practices of
Private Funds” on Tuesday, November 19, 2019. A testifying witness includes a former TRU
employee. To help inform my work on.the Committee, I request additional information about the
fund including:

® The process and cost of establishing the fund, including who developed the protocol and
whether interested members of the public had an opportunity to participate;

o The methodology behind forming the payment protocol, including how former
employees qualify for compensation and how much they receive;

GLENROCK HACKENSACK HEWTON BINGWOOD VERNGR WASHINGTON BORDUGH
65 HasmsTOWN ROAD 65 ConTRaL AVENUE 93 Seama STest 5O MaRGARRT KING AVENUE 21 Crurch SrheeT 100 BeLvEDERE AVEMUE
Suars 104 Haexensack, Nd 07501 Surre 408 Rawnon, 1 67458 Veanon, NJ 07462 WasHINGTON BOROUGH, N DIBZ
Buaw Rook, M 07452 Priong {201) 3881100 Hewron, N 07860 Prone {201) 3881100 ProuE (201] 389-1300 Pyone (203} 289-1100

Prone (201} 359-1100 Proke (973} 940-1117
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The median payout to former employees;

The current status of payments, the fund, and its effectiveness;

What lessons we can learn from the fund’s establishment and disbursements;

Other corporations that may have established similar funds;

And any other information about the fund that you think is relevant and the value of other
companies taking similar steps in like situations.

@ ® ® & O

Thank you for your prompt attention to this matter. I look forward to your response.

ely,

Joth Gottheimer
MEMBER OF CONGRESS
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THE LAW OFFICES OF
KENNETH R. FEINBERG PC

THE WILLARD OFFICE BUILDING
1455 PENNSYLVANIA AVENUE, N.W.
SUITE 390
WASHINGTON, D.C. 20004-1008

(2023 371-11 10 (TELEPHONE) WRITER'S DIRECT DIAL NUMBER

{202) 962-9290 (FAX) November 22, 2019 202-962-9280
kfeinberg@feinberglawoffices.com

The Honorable Joshua 8. Gottheimer
Congress of the United States

House of Representatives

US House Committee on Financial Services
213 Cannon House Office Building
‘Washington, DC 20515-3005

Dear Congressman Gottheimer:

We are in receipt of your letter of November 14, 2019 in connection with today’s hearing
conducted by the U.S. House Committee on Financial Services pertaining to “America for Sale? An
Examination of the Practices of Private Funds.” In your letter, you request information concerning
the design, implementation and administration of the $20 million Financial Assistance Fund arising
out of the bankruptcy and subsequent liquidation of Toys “R” Us (TRU). We were retained by both-
Bain Capital Partners LLC and Kohlberg Kravis Roberts (KKR) to perform these muitiple tasks in
the effort to distribute badly needed financial assistance to former employees of TRU.

As you mention in your letter, we have had great success in the past in designing and
managing discrete compensation programs -- such as the September 11%* Victim Compensation
Fund, the Gulf Coast Claims Facility arising out of the BP rig explosion and oil spill in the Guif of
Mexico in 2010, OneFund Boston arising out of the Boston marathon bombings, and OneFund
Orlando -~ with the aim of compensating innocent citizens. We were also asked by the Department
of the Treasury to determine compensation packages for those private corporate officials of major
American corporations who received federal TARP financial assistance following the financial crisis
of 2009 (12 U.S. Code § 5221 et seq.).

As you mention, in September 2017 TRU filed for bankruptcy laying off thousands of
workers. In November 2018, both Bain and KKR voluntarily established a $20 million fund to
compensate former employees of TRU. They retained us to design and manage this unique,
unprecedented fund which, it is our understanding, was in no way required by governing federal
bankruptey statutes or any other law.

We immediately began our work. First, we met with representatives of Bain and KXR to
determine the goals and objectives of this unique fund. Second, we enlisted the help of a small
group of former TRU employees who, together with the Bain and KKR officials, helped us draft a
compensation protocol detailing the criteria, compensation formula and other requirements for
determining former TRU employee eligibility to participate in the fund, and the amount of
compensation that would be made available to sach such employee. Thereafler, we reached out to
the TRU employee community itself through a series of telephone conference call town hall
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2{Page

meetings, explaining the Program and responding to former TRU employee questions and
comments. Only after hearing from all interested parties, did we finalize the Protocol and begin
processing individual claims and compensating eligible TRU employees. {A copy of the final
Protocol is aftached.)

The administrative costs associated with all aspects of finalizing the compensation protocol
and distributing payments to eligible claimants were $2.6 million, paid entirely by Bain and KKR
separate and apart from the $20 million fund.

toard

The drafting process, and the o h to all i parties, in & comp ion
formula that took into account a number of variables as noted in Attachment A to the Fund Protocol
{atinched). The range of individual payments made pursuant to the final Protocol ranged from
$200.00 to $12,434.00, The median payout to former TRU employees eligible to participate in the
fund was $489.00.

- The $20 million fund became operational on December 12, 2018 and is currently in the
process of a third and final distribution of the remaining balance in the Fund to those individuals
already di d eligible. See the hed S v of Payments Made.

We deem the $20 million fund to have been a success. Although, as already indicated, not
required by any federal or state law, the fund provided badly needed financial assistance to former
TRU employees suddenly confronting an uncertain financial future following the bankruptey filing
of TRU. The fund was efficiently and effectively administered, with a mini of t y. It
is also, very important o note that 100% of the $20 million set aside by Bain and KK R was sHocated
to eligible former TRU employees; none of the $20 million was diverted to pay for administrative
costs.

The establishment of similar funds, voluntarily created by private corporations i the United
States, is g rare ocourrence.  BP voluntarily established a fund afier the Deepwater Horlzon ofl rig
explosion and oil leak in the Gulf of Mexico; GM voluntarily created a similar find to deal with
individual automobile accident claims allegedly caused by a defective GM ignition switch on certain
GM models. But the number of similar funds are few and far between. And the TRU fund was
unique in our experience in compensating terminated employees.

Finally, we believe that the TRU fund ought to be studied and considered not only by the
Congress, but also private corporate America. It is a creative and viable option that might be
considered in alleviating the financial pain and uncertainty of employees that suddenly confront a
dark financial future. The TRU fund worked as intended. It was an efficient and effective

hanism 10 cc victims of financial trauma. We deem it a model of its kind.

+

We would be pleased to answer any questions that you and/or your Committee staff might
pose. And we ask that this letter be made a permanent part of the Hearing Record,

Sincerely,
Kenneth R. Feinberg Camiile 8. Biros
Co-Administrator Co-Administrator

Enclosures
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TRU FlNANCIAL ASSIST. ANCE FUND
FINAI. PROTOCOI.
- fo’r
Participation in the TRU Fmancnal Assrstance Fund for Elig;ble Former Employees of Toys R Us
S December 12,2018

Please read this Protocol carefully and in ltS entlrety
You may be eligible for a payment from the TRU Fmancual Assistance Fund.
This Final Protocol contau\s |mportant mformatlon regarding the above referenced fund.

i PROTOCOI.

This,_Final Protocol (the “Protocol”} outlmes the ibility criteria and process requrrements to
determine whether certain individual former employees of Toys R Us {the “Company”) can participate in
the TRU Financial Assistance Fund {the “Trust’) designed to allocate- furids among these former
employees (“Eligible Beneficiaries”). The purpose of this Protocol is to inform all Efigible Beneficiaries
that they may be éligible to apply for a payment from the Trust as described below. The purpose of the
Trust is to help alleviate some of the financial uncertainty following the liquidation of the Company’s
U.S. operations. This Protocol describes the steps individuals must take to receive a payment.

. BACKGROUND

On September 18, 2017, the Company filed for bankruptcy under Chapter 11 of the U.S. Bankruptcy
Code. In March 2018 all U.S. operations were liquidated resumng in the loss of most uUs. employees
jobs..

A $20 million Trust has been created and funded by Bain Capital Private Equity, LP {“Bain”) and Kohlberg
Kravis Roberts & Co. L.P. {("KKR"} for the benefit of Eligible Beneficiaries, as more fully described in this
Protocol. The Trust encourages additional contr_ibutions from entities and persons other than Bain and
KKR. . ) o

The distribution of funds from the Trust is subject to certain eligibi!ity requirements in order to
maximize the effectiveness and impact of the Trust. Former employees do not have any automatic right
to receive payments hereunder. Only certain ehglble individuals who previously worked for_the
Compariy —~ as defined in this Protocol — ma y qualify to receive payments. Payments allocated pursuant
to this Protocol do not require that Eligible Beneficiaries sign a waiver or release or surrender any nghts
they may have in connection with the Company’s bankruptcy.

A. Administrators

independent program administrators Kenneth R. Feinberg and Camille S. Biros {together, the
“Independent Program Administrators”) have been engaged to develop, design and administer an
allocation methodology and process for the submission and review of applications for payments and the
distribution of those payments from the Trust to Eligible Beneficiaries. This Protocol creates a Fmancnal
Assistance Fund under which the Independent Program Admlmstrators will process, evaluate and
det(_ermme amounts to be paid to Eligible Beneficiaries and will. distfibute funds in accordance with the
eligibility requirements of this Protocol. Bain and KKR will not be involved in this process.
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B. Aggmach
® The Program is admnmstered by the !ndependent Program Admmtstratars, who are

responsible | foralk decisions relating to the admsmstratmm processing, and evamatmn of
Farms (descnhed beiow) submitted pursuant to the Program

» The %ndependent ngram Administrators ‘are authonzed to process and dsstnbute
funds, based upon the formula descnhed below, only to Eisgtb%e Benef ctanes as deﬁned
in th;s Protocol, No claims for economic m}ury m other al!egatmns of damage or
hardship are subject tc this Protoco! '

muntam and goes net affect any mdegendent nghts that an mdmdga& may ggssess.

i ELIGIBLE BENEF!CSAR‘ES :—md EL!G%B!LITY REQU!REMENTS

Eligible Benef iciaries under thss Pmmmi are !:m:ted to former employees m‘ the Company who meet the
following criteria {determmed usmg avaa!able mformatuen)

5 indwnduals must have been employed by the Company for a minimum of one year on or
after September 18, 2017, the date of the Company filed for Bankruptcy under Chapter
11,

2 individuals must have been employees in one of the following departmental categories:
a. Global Resource Center Employees ‘
b. Stores and Regional Office Employees
€. District Center Managarﬁent and Full-time Hourly Employees

Employees with less than one year of service with the Company and seasonal workers are not eligible
for a payment under the terms of this Protocol. Individuals with annual income over $110,000 or below
$5,000 per year are also not eligible for payment from the Trust. See Attachmeﬂt A for details and the
Eligible Benéficiaries Payment Matrix

. METHODOLOGIES FOR CALCU#.ATENG PAYMENTS

The Trust funding will be distributed in its entirety to Eligible Beneficiaries pursuant to this Protocol. No
portion of the Trust will be used to pay overhead costs or other administrative fees pursuant to this
Protocol. To determine the amount to be paid to each Ehg:b%e Benefl mary, the Admzmstrators will use
the fa!iowmg ca(r:uiatson methadalogy

Each Eligible Beneficiary wii! receive an allocated amount based upon a simple methodology developed
using the Company data and information: {See Attachment A to this Protocol.)

e Available Cempany data including
o historic income for each individual,
o regular hours worked,
o tenure using hire’/"termination dates
*  TRU termination/séverance policies
« Input from Beneficiary Representatives



337

Titles and other individual job characteristics will not be considered in this calculation. If additional
amounts are contributed to the Trust pursuant to Section 1l above, these amounts wrll be dlstnbuted
using the same methodology govemmg tl'us Protocol .

V. PROCESS AND PARTICIPATION REQUIREMENTS

Partrcrpatlon in the Trust is completely voluntary and lrmrted to Elrgrble Benefi cxanes as deﬁned in thrs
Protocol .

Eligible Beneﬁcranes will recelve an Allocatnon/Acceptance Form (the "Form”) The Form will contain:

1) A unique ldentrfymg number assugned to each Elrgrble Benef‘ iclary,
“2) 7 The Elrgrble Benel" crary’s Name and, Address, and
3) The amount of the offered payment based onthe formula applred

Each Eligible Benefi cnary must complete the mformatron requlred on the Form, sign the Form, have their
signature notarized and return it to the lndependent Program Admlmstrators wrth the requrred
supporting documentatron : . .

if an- Elrgrble Benef iciary is deceased mcapacrtated or otherwrse unabie to complete the process, the
Legal Representative of the Elrgrble Benefrcrary will be responsrble for. submlttmg the necessary
documentation.” A Legal Representatlve ‘muyst supply proof of representative capacity — such as a
Retainer Agreement srgned by the’ Ellgrble Benef iciary and the Legal Representatwe a -power of
attorney, guardianship (appornted as guardran or attomey ad litem, custodral parent) or the equrvalent -
as is required-to establish authority to' act ina representatwe capacity under ‘the law of the resident
state of the decedent mmor or mcompetent or legally mcapacrtated Elrglble Benef crary

All determmatrons of the lndependent Program Admmrstrators made in accordance wrth the provisions
of :this Protocol are final and not ‘subject to appeal. These decisions have been made based upon data
provrded to the Admmxstrators by the Company

Participation in this Program is completely voluntary and does not affect any independent rights that an
individual may possess.

vi. FIuNG FOR PAYMENT
A Process and Procedures

Each'Eligible’ Benef‘clary wrll receive a* “Trust Packet” whrch will include a copy of this Protocol, the
Eligible Benef‘ iciary's Allocatron/Acceptance Form and aseries of Frequently Asked Questrons

Eligible Beneﬁcrarres must complete the Allocatlon/Acceptance Form and return it to the lndependent
Program Administrators in order to participate in this’ program Upon receipt and review of the
Allocatron/Acceptance Form, the lndependent Program Admmrstrators wrll authonze payment of the
allocated amount. For s sub m|tted to the Independent Pro; rarn Admi mstrators ithy ut the Uni




TRU Fmancral Assxstance Fund
P 0 Box 65800

mformally work w:gh the Ehglble Beneﬁcrary m an effort to resolve any such def crencres Any Ehglble
Benef' crary ‘who ré ceives a Def‘ crency Notrce sha" have 30 days from the date of the Def' cxency Notrce
to cure any defi crenctes ) - : : : :

C. Notrﬁcatxon of Program Decrsro :

The lndependent Program Admmrstrators wm send each Ehguble Benef" crary an Allocatron/Acceptance
Form which wa mc!ude the followmg C - . .

1) The Ehgrbte Benef‘crarys Approved Payment Amount to be made pursuant to thls
; Protocol and o . .

2} A Payment Optlon Form (whether the Ehgrbie Benef“ crary wrshes to be pard by check or
. electronlc bank wrre) .

Offers of payments approved pursuant to thlS Protocoi shall be vahd for 60 days, after whrch they are

null and void if the Ehgrb!e Benef c:ary doe not satrsfy any mformatlon or f” !lng »requtrements necessary

to receive the ‘paym Al determmatrons of the Indegendent Program: ‘Admrmstrators made in
accordance wrth the grovusions of thrs Protoco! are f'nal and not sub;ect to ap_geal DR

D-&y_me_m

Payments wm be 1ssued followvng the fi nal processmg of an Ehgrble Benefrcrary’s Aﬁocatnon/Acceptance
Form The Trust will authonze payment by check or electronic bank wire to each Eligibl ,Benefrcxary
entrtled to payment i payment by ‘theck is elected the check wrll be sent to Ehgrble Be" efi ary by the
lndependent Program Admrmstrators via regular mail. - K ; et
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i
‘_ 2

_3:1 . As requnred by 'w, regulatlon or judmal process

Vviil. QUALITY CONTROL ANB PROCEDURES TO PREVENT AND DETECT FRAUD .

A Venﬁcat!on Procedures

‘For the purpose ‘of detécting and preventmg ‘the payment -on fraudu!ent submwsxons, and for the
purpose of accurate and appropnate payments to Elxgxble Benefcnanes, the Trust will xmplement
procedures to - . . : . .

1 Venfy and authentlcate subm:ssnons ; . -
2y Analyze Allocatron/Acceptance Form submissions to detect inconsiste'ncies;
lrregulantles, and dupﬂcatlon ) N o

3] Ensure the quahty control of | Form revnew procedures

B. guahty Contro

The Independent Program Admmxstrators shall institute all necessary measures desxgned to evaluate the
accuracy of subm|ssnons and the accuracy of payments .

c False or Fraudu!ent Submlssaons

Each Ehg:ble Beneﬁmary wxll s:gn the Allocatron/Acceptance Form at the t»me of submrssxon, statmg that
he/she certxf‘ es that the mformatxon provuded ln the AIIocat:on/Acceptance Form is true and accurate to‘

an electromc stgnature, whlch shall be equally as bmdmg upon the Ellgable Beneﬁuary as a phys:cal
signature. : . oo .
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S Attachment A

To qualify for payment under this draft protocol md: :

. Have been ,‘ Y by the f‘ p for a minium of one yearon or aﬂer September 18, 2017.
2. Have termk after S 18,2017 b of the tof izing process.
3. Have anhualncome above $5,000 and below $110,000. . . : . EE
a) For Salaried Emplo; =~ Income i§ the Salary that the employee was being patd at the time of termination.
b} ForHourly Employees - income is the last Hourly rate that the employee was being paid at the time of termination
hultiplied by the average number of hours that the employee workad per week in 2017 oF 2018 whlchever was hlgher
. Seasonai Employees are not ehgmle for pa hent. .

pay are fot eligible for paymem

lndjwduals who are within 30 days of thelr néxt Year of Service will be rounded up.

Individuals iemnmated and re—hxred during the bankmptcy period will receive credit for their prior tenure.
who were dé inthe period are credited with their prior pay rate.

®NO oA

The minimurm paymenl will be $200.

12102018
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Summary of Payments to Date
ToysRuUs Financial Assistance Fund

SUMMARY OF PAYMENTS MADE

ToysRUs Financial Assistance Fund
As of 11/19/19
;  Total  TotalNumber TotalAmount  Average  Median
Participant Group Participants Paid Pald Payment Payment

Original Group 18,020 15,764 $18,779,229 $1,191.27 $500.00
Expanded Group 2,468 877 $569,802 $583.32 $311.00

TOTAL 21,488 16,741 $19,349,131 Sl;lSS.?G _$489.00
Supplemental Group* 4864 S$738,660

* The Supplemental Group will be allocated the Balance Ramaining in the Fund. The Supplementat
Payment Program is underway with an expected completion in January 2020.

% CONFIDENTIAL *»*
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“IFA

INTERNATIONAL FRANCHISE ASSOCIATION |

December 2, 2019

The Honorable Maxine Waters The Honorable Patrick McHenry
Chairwoman Ranking Member

Committe€ on Financial Services Committee on Financial Services
U.S. House of Representatives ~ U.S. House of Representatives

2302 Rayburn House Office Building 2371 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairwoman Waters and Ranking Member McHenry:

On behalf of the International Franchise Association (IFA), the oldest and largest association
representing franchising worldwide, I would like to thank you for convening the November 19,
2019, Committee on Financial Services hearing titled “America for Sale? An Examination of the
Practices of Private Funds.” The role of private equity in the franchise sector is increasingly
important as franchised brands explore private equity investments as a growth vehicle.
According to the research firm FRANdata, the number of franchise brands acquired by private
equity firms nearly tripled from twenty-four in 2012 to sixty in 2018. Franchisees have also
gained the attention of the private equity firms which are atiracted by the potential for organic
and rapid growth along with the goodwill and strength of an established brand that franchised
systems can provide.

Private capital providers invest in some of the most valuable and recognizable brands in
America, including FASTSIGNS International, Auntie Anne’s, Corner Bakery, Giordano’s,
Anytime Fitness, It’s Just Lunch, Take S Oil Change, and hundreds of other reputable and well-
known products and services. More importantly, together, private capital-backed franchises are
an engine for job growth, and according to Pitchbook, employ more than a half million
employees throughout the United States.

The operational expertise that is brought by private capital professionals to the franchising model
provides an important growth vehicle for small entrepreneurs, generating wealth for individuals
and their families, particularly women, minorities, and veterans. Owning a franchise provides
these entrepreneurs with a level of independence where they can operate their business with an
established product or service which may already enjoy widespread brand-name recognition,
providing them with the benefit of a customer base that would ordinarily take years to establish.
When private capital invests in franchising, the local community and societal benefits are
pronounced.

IFA is concerned that the legislative proposals that were the subject of the November 19%
hearing, particularly the Stop Wall Street Looting Act, would create unintended consequences for
the small business economy. IFA urges Congress to reject such policies that make it more
challenging for small business brands and franchise owners to access capital, which provide
entrepreneurs with an important mechanism for building generational wealth.

1900 K Street, N'W.,, Suite 700 Washington DC 20006 USA
Phone: +1 202/628-8000  Fax: +1 202/628-0812  www.franchise.org
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309 &,

On behalf of the nation’s 733,000 franchised small businesses, we appreciate your leadership on
this issue of great importance. Thank you for considering our views, and please consider us a
resource as you analyze the role of private equity in small business investing and the economy.

Sincerely,

LAl

Matt Haller
Senior Vice President of Government Relations & Public Affairs
International Franchise Association

1900 K Street; N.W., Suite 700 ‘Washington DC 20006 USA
Phone: +1 202/628-8000  Fax: +1 202/628-0812  www.franchise.org
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Executive Summary

Private equity (PE) firms make long-term investments in companies poised for growth as well as
undervalued or underperforming businesses. The private equity funds created by private equily
firms to Invest In various companies throughout the economy are often backed by capital from
institutional investors, including public pension funds. PE funds have long played a major role in
the development of a broad range of companies, which employ 8.8 mililon people across the
United States, including several hundred thousand people across every state, such as Hilton
Hotels, Popeyes, Uber, Alrbnb, Dollar General, Dunkin Donuts, Jiffy Lube, LA Fitness, Tates
Bake Shop, Beats Electronics, The Nature's Bounty, and McGraw-Hill Education.

All told, the private funds industry drives a significant amount of economic growth in the United
States and supporis milllons of jobs across the country. After multiplier effects on the economy,
such PE-backed companies and the PE firms themselves support over 26 million jobs and
contribute over $475 billion In annual Federal and state/local tax revenues.

Private equity fund Investments also provide significant assistance to pensions and public
retirement systems, including the three largest funds (California Public Employees’ Retirement
Systern, California State Teachers’ Retirement System, and the New York State Common
Retirement Fund) as well as other significant funds {the Massachusetfs Pension Reserve
investment Management Board and the School Employees Retirement System of Ohio).
Private equity firms contribute over $6.4 billion annually to federal tax revenues and over
$2.6 billion to state and local tax revenues. .

However, proposed legisiation In the current congress, the Stop Wall Street Looting Act -

{S. 2155/H.R. 3848), would impose significant restrictions, liabllities, and tax increases on the
industry. Spetifically, the legislation would seek additional caps on leverage for private equily,
would tax profits at ordinary tax rates rather than as capital galns, and would hold private equity
firms liable for all debts, legal judgements, and pension ob!igatioris of thelr porifolio companies.
Additlonaim the legislation would rearder bankruptcy law by having courls consider workers’
Interests above other financial considerations in the bankruptcy procass.

As a resull, this study finds that these restrictions and taxes would be so impactful that, if enacted,
even in a modest-case scenatio, the country’s workforce would be reduced by approximately
6 miffion jobs, and combined federal, state, and local tax revenues would drop by approximately
$109 billion per year in the long run,

Ecoromic impact Analysis .
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THIS STUDY’'S MAIN FINDINGS ARE THAT ENACTMENT OF
THE STOP WALL STREET LOOTING ACT (S. 2155/H.R. 3848)

»  Would result in a loss in the range of 6.2 million to 28.3 million jobs across the Uhited States;
+  Would result In federal, state, and lacal gover losing a bined $109 biltlion annually In
tax in & modest {o or $475 billion y in a worst

« Public pension funds, which support retirees, would lose at least $328 million {and possibly
$1.85 billion} annually since they would need to switch some {or all) of their investments inte
tower-yielding investments; .

+ Investors could lose anywhere from $671 milfion to $3,36 billion per year {about half of which would
be lost to pensipn fund retiressl; .

«  imposition of Increased rigk, texes, and msﬁicﬁcns contained in 5,2165/H.R, 3848 would likely cause
some {and potentially all) of the private equity industry to cease to exist '

"« Many firms which normally seek PE financing would be unable to find financing and fall for
downslze)

= ifeven 1% of the industry sxited, and an equivalent percent of PE portfelio companies falled, the

federal governments would fose money.
JOB AND TAX REVENUE LOSSES UNDER THE MODEST-CASE
“Year 1->10 ,
10
6.2

SCENARIO ARE SHOWN GRAPHICALLY BELOW:
c B 8 g
62 . R > .

The Stop Wall Street Looting Act could reduce America’s workforce
by approximately 6 million ~ decreasing combined federal, state
and local tax revenues by approximately $109 billion per year.

Job Losses in Millions: Years 1->10 After S5.2165/H.R. 3848
Enacted {modest-case scenarlo}

Economic trapact Analysls B
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Tax Revenue Losses: Years 110 After S.2165/H.R. 3848
Enacted {modest-case scenatio, $billions)

1 2 3
212
43.6
654

Year 110

5 6 7 8 9
109 -109 W 108 -108 108

JOB AND TAX REVENUE LOSSES UNDER THE WORST-CASE
SCENARIO ARE SHOWN GRAPHICALLY BELOW:

Job Losses in Millions: Years 1->10 After S.2155/H.R. 3848
Enacted {(worst-case scenario}

1 2
-5.285

B 1052

Year 1->10

3
1578
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Tax Revenue Losses: Yesrs +->10 Afler S5.2155/H.R, 3848
Enacted {worst-case scenario, $billions)
Year 1->10

2 : B : 4 : & v B s | 0}
.95 ;
‘ 288 ‘
. -380 '
‘ . 475 475 415 475

PE EMPLOYMENT IN THOUSANDS, FOR STATES THAT HAVE THE
MOST PRIVATE EQUITY INVESTMENT, WHICH WOULD BE MOST
NEGATIVELY IMPACTED BY THE LEGISLATION, ARE SHOWN BELOW"

Employment by State for PE Qacked Companies (thousands)

Exnpliymant
i

f 13

*Date provided by EY, LLP 2018 repart prepared for American irvestment Coundit (AKC),
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Sensitivity analyses indicate that if even 1% of the Indusiry exited and an equivalent percent of PE portfolio companies
fafled the federal govemments would lose money. In the worst-case-scenario, the significant risk, regulation, and tax
increases would cause the industry to cease to exist, companies normally backed by PE would fall, and the national
workforce would drop by 26.3 milllon jobs {over 15% of the country's worldoree), resulting in a loss of $475 billion
annually in combined federal, state and local revenues. investors could lose anywhete from $671 million to $3.36
billion per year {about half of which would be lost to pension fund retirees), In efther the modest- or worst-case
scenarlos, there would also be negative impact on other firms in the private funds space, although quantification

of such impacts Is more clifficult,

In the worst-case scenario, the industry would cease to exist,
companies normally backed by PE would fail, and the national
workforce would drop by 26.3 million jobs {over 16% of the
country’s workforce). : -

The increased restricions and taxes In this legislation have a disincentive effect on Iabor supply as well as business
forrnation and growth. The essentially uniimited Hiabliity exposure the legislation would create would Impose signfficant
risks for managers and Investors In PEs, discouraging investments in companies throughout the economy, which

In turm would result in higher business failures and lower retums to such PE Investors as pension funds, university
endowments, and chirifable foundations. Although the private funds Industry is composed of businesses, such
businesses are mostly partnerships or limited liability companies, which means that thelr taxes are paid by owners
{partners) of the business on thelr individual tax returns. Thus, increased taxes under the legislation are in a large sense
a tax on the entrepreneurial efforts of the owners of PE firms who help grow businesses. | is important to note that
many of the tax Increases under the legisiation are discriminatory insofar as the camied interest tax Increase applies

to only a subset of entreprenaurs investing in “specified assets” including but not limited to securities, real estate,

etc). Nor do the 100% taxes on distributions from investments apply to other industries, Similarly, the bil's proposed
restrictions on interest deductions would be hurtfuf to PE funds and their portfolio companies, which rely on debt
financing. In addition, the bill's joint and several llability provisions and bankruptey previsions would have costly negative
implications for raost if n6t alt economic participants, not Just private equily or the companles in which PE funds invest.

When private equity is combined with other private funds, which would also be affected by the legislation reviewed
in this economic analysls, iIncluding venture capital and hedge funds, the private funds industry contributes over $37
billion annually to federal tax revenues and over $11 biflion to state and local tax revenues, Private equity firms also
directly employ approximately 124,000 people, and an additional 270,000 people are employed via the industry's
“ripple-through” effect on the rest of the U.S. economy. When we look at the total private funds industry, it provides
472,000 jobs directly and over 1.5 miliion Jobs after the “ripple-through” effect. The average annual wage inthis
industry s more than $199,000 {i.e. these are “good paying” jobs). When we add PE portfolio firms, there are 8.8
million people employed {26.3 million after muitiplier effects on the economy), earning average wages of $71,000
per year.

Economle impect Analysis n



352

Economic Impact of Private Funds

EMPLOYMENT AND TAX REVENUE IMPACTS OF PRIVATE
EQUITY FUNDS

According to the Bureau of Labor Statistics, private equity firms directly employ over 124,000 people In the US2
When we add PE porifolio companies, there are 8.8-million people employed, and more than 26 million after

multiplier effects on the economy. Exhikit 1 shows the economic foatprints of the private equity sector {vomposed
of private equity firms, funds and the portfolio compantes they suppord). -

EXHIBIT 1
Estimated Employment, income, and Output Effects of Private Equity Sectorin U8,
{dollar values in millions)®

Impact Type Employment Labor Income . Value Added Ouitput

Direct Effect 8,800,000 $600,000 $1300,000 1,700,000 .
indirect Effect 7,200,000 $500,000 $800,000 $1,400,000
induced Effect 10,300,000 $600,000 . $1.000,000 $1,600,000
Total Effe_& 26,300,000 $1700,000 $2,900.000 $4,.700,000

“Divect Effect” refars to actual employment, labor income (wages), value added {added profit to owners in the focst
economy), and output frevenues generated in the U.S. economy).

“Indirect Effects” {often referred to as “type I multiphier effects”) are similar effects but are measured as the impact
on aff of the U.S. aconomy, beyond the new business itself, as a result of business-related purchases rippiing through
the LS, economy,

“lhduced Etfects” {often refarred to as “type Il multipier effects”™ are similar effecis but are measured based on the
result of divect and Indirect effects on employees, who then spend in the US, economy.

The “Total Effect” Is the total of direct, indirect, and induced effects. All values are expressed in iodaf‘s US, dollars.

As shown above, using multipliers across numerous indusiries, the “ripple through” impact of these companies is an

estimated 26.3 milifon Jobs, with an average wage of $71,000. There are an estimated 35,000 PE-backed companies
from & very broad cross-section of industries® As shown In Appendix B, such companies are scattered across all 50
states and all congresstonat districts.

Employment, income, and output effects of just the private equity industry ftself {not Including portiolio companies),
both before and after multiplier effects, are shown in Exhibit 2 below. After such multiplier effects, the Industry
accounts for more than 414,000 Jobs and more than $30 billion In wages paid.’ The average annual wage in this
industiy i more than $34,000, i.e., these are “good paying” jobs.

*Daty from Burean of Labor Statistics snd Census,
*Source; Emst A¥aung analysis done for AC.(2019L

el Sauice: sl done for AIC {20%). .
5ot n decussion of mulipher mshsls & o setting, sa Swonson, C. a7 4, Moare. "Uoo of inpuk Dtiput Ansiyss 1 : Taxation’t

g Information
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EXHIBIT 2
Estimated Employment, Income, and Qutput Effects of Private Equity Firms in U.S,
{dollar values in millions} :

. Impact Type Employment Labor Intoms Value Added Output

DirectEffect . | 124207 $11751 $7,882 $24233
Indirect Effect 145,651 | w625 $15,420 $27168
Induced Effect 144,456 $7776 $13,696 524,243

Total Effect 414,314 $30152 $36,998 $75.644

The above are calculated using IMPLANS, a widely accepted general equifibrium software. Value added Is
proprietor’s Income. Employees in PE firms include portfolio managers, research analysts, investor relations
personnel, compliance specialists, legal counsel, tax specialists, information technology protessionals, human
resources staff, office support staff, etc. The industry also has a significant “ripple-through” or multiplier effect on
the national economy as a whole, That Is, the industry creates additional jobs and value added through Indirect
and induced effects. These include, for example, such firms paylng accountants, attorneys, investments banks,
consuliants, real estate entities {for leases, efc), and the monies spent in the U8, economy by the industry’s
employees and Investors, The multipller effect Is reflected In the 414,000 jobs shown in Exhibit 2.”

The private equity seclor {comprised of private equity firms and the portfolio companies in which private equity funds
Invest) accounts for a significant amount of federal taxes pald. Such taxes Include income {individuat and corporate
for other industries), employment taxes, exclse taxes, import texes, and numerous other taxes and fees. Annual tax
revenues 10 federal, state, and local governments contributed by the overall private équlty sector is reported in
Exhibit 3. We see that this sector contributes over $174 billion and $475 billion after multiplier effects,

SSee wWwWIMPLAN com. Mukipliers ate blands of the NAICS groups.
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EXHIBIT3
Estimated Annual Federal Taxes and Fees Generated by the Private Equity Sector
* After Multiplier Effects” {in $billions)

us p?ivate equity sector

O o ey e
raxes ‘axes : .
Equity Spending
Federal taxes $36 $77 13 $93 102,

individual income taxes $7 $52 $59 $49 1 $83
Payroll taxes $21 $21 1 42 $34 $37°
Corporate income taxes $7 $0 &7 $6 $7 .
Excise taxes $t " $2 $3 $3 $3
Customs duties and fees $0 $1 $t $1 $

- State and local taxes $26 $35 $61 $50 $58
Properly taxes $1 $9 $8 $16 $17
Sales taxes $5 $8 5 12 $13
individual income $2 . $13 $14 4] $13
Excise, frense, other taxes $6 5 41t $9 $10
Corporate Income taxes $2 $0 . $2 %2 $2

Total taxes . A S 8174 5144 8157
*Totals reflect some rounding.
For the private equity indusiry itself {excluding PE portiolic companies), annually there are $6.4‘ billion in federal tax

revenues generated {efter multiplier effects) and $2.6 billion in stete and local tax revenues generated {after multiplier
effects) giving a total tax revenue contribution of $9 bilfion.

DATA ON INVESTORS IN PRIVATE EQUITY FUNDS
{INCLUDING PENSIONS) 4

Numerous investors have stakes as limited partners In the PE funds that own portfolio companies. Exhibit 4 shows
types of Investors and their relative Investments in PEs.

ik lnckudes private oqulty s, M%ekmmwmmeupmlm = oy BY for Ak
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EXHIBIT 4

Investors In PE Funds®

 Investor Type ‘ Ownership

Pension Funds 49%
Investment and Family Offices . 4%
insurance Companies 1%
F and B 1%
Sovereign Wealth Funds and Development Funds - 10%
Banks . 4%
Corporate Investors . 1%

100%

PE funds typically outperform other investments In terms of rates of return. Although there Is incomplete public data
on PE investors’ siternative investments, there is such data for public pension funds, Over the last decade {2008~
2018), such funds have eamed a 87% return on thelr PE Investments on average.® This Is 2.25% higher than the 745%
average rates of return on the largest pension funds. Since there is at least $149.33 billion of pension funds’ money in
PEs®, this implies that as much as $3.36 billion (or $149.33 billion*2.25%) would be lost aggregate returns for pension
funds if these pensions Instead put their money In non-PE investments. Since the majority of such investors may be
tax-exempt, tax Impacts here are not estimated.

EMPLOYMENT AND TAX IMPACTS OF ALL PRIVATE FUNDS

Although the legislation Is targeted largely at private equity firms, the lability exposure, tax increases, and other
parts of this bill potentially apply to the entire private funds industry and in some cases even beyond . Thus, itis
instructive to examine the economic contribution of the industry as a whole. Exhibit 5 reports such data, Here, we
see that after “fippte through® effects, the industry employs over 1.5 million people and has more than $163 biliion .

In wages pald)

*Sonrce: Ametoan Investment Councl {2019
Equity Report: Py}

For 2 St el N
*Dasta from Bureau of Labr Statistics snd Census, Since this i 201/—the mast recent dats-empioyment In 2019 may be higher than this.
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EXHIBITS
Estimated Employment, Income, and Output Effects of Private Funds® Firms in US.
{employment in thousands; doflar values in millions)

"“lmp‘act Typé" "Empkiymeht Laborincome \Valus Added Output

Direct Effect 47199 $93,937.5 $29,9501 - » $92,0839
Indirect Effect 55347 $40,3751 $585978 $103,2409
Induced Effect 54893 $295513 $52,0451 $921225

Total Effect $163.864.0 $140,50928 $9874473

fIncludes private equity firms, hedge funds, and venture capital firms.

The private funds industry annually accounts for $371 bilfior in federal taxes pald and $11.3 bilion In state and local
taxes pald for a total of over $48 billion. Tables A1 and A3 In Appendix A repert employment data for two of the
states with the largest employments in the private funds industry, California and New York We see that these two
states employ over 70,000 and 250,000 people, respectively {after multiplier effects) and pay average wages of
over $112,000 and $200,000, respectively. Not shown In such tables are employment impacts In other states such
as Massachusetts and Texas which have hundreds of thousands of PE industry employees,

OTHER ECONOMIC IMPACTS: PRIVATE EQUITY FIRMS AND FUNDS®

Private equity firms invest in a number of companies via their funds. Such investments are typically over a number of
vears, during which time the PE funid alms to grow and strengthen the acquired company and make it more profitable
for its Investors. According 1o the American Investment Council (AIC), U.S. PE companies invested $3.4 trillon in US.
companies over the 20132018 perled. As noted previously, these companies contributed over 26.3 milflon jobs to
the US. economy {after muftiplier effects). Exhibit 8 shows some of the more prominent PE-backed U.S, firms.

Private equity companies invested $3.4 trillion in U.8. companies
between 2013-2018.

Economie impact Analysis - -



357

EXHIBIT 8
Examples of U8, PE-Backed Businesses

@ | DN @
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This impact is quite significant In such states as California, Texas, lifinois, Florida, and New York. According to the
American investment Councll, PE funds Invested $343.41 biflon in New York companies over the 2008-2018 period.
These companies had over 600,000 employees. In California, the AIC reports that California PE companies Invested
$85.61 billion in 659 California companies in 2018 alone. Private equity backed companies in Cafifornia employ over
1 mitiion people, Data on Investments for other states include: Massachusetts, with 234,000 jobs and $18 bitlion in
wages and benefits; Texas, with 703,000 jobs and $58 billion in wages and benefits; and Forida, with 528,000 jobs
and $33 billion In wages anhd benefits.

As noted previously, almost half of PE investors are pension funds. For example, in New York, the New York State
Commeon Retirement Fund has invested approximately $17.5 billion In PE funds® In Californla, two of the state’s
largest pension funds—the California Public Employees’ Retirement System and the California State Teachers’
Retirement System—have invested approximately $43 billion in PE funds, Since historically, retums on private equity
investment substantially exceed those of investments in public markets, fixed income, and real estate, PE funds
conlribute significantly to the weil-being of retirees.

SECTION“BY-SECTiON DISCUSSION: DISINCENTIVE EFFECTS AND
OVERALL ECONOMIC EFFECTS ‘

Section 101 Joint and Several Liability for Controlling Private Funds‘

This section holds private funds that are control persens Jointly and severally llable for all debt incurred by a target
firm, Including for fegal judgments, flabiiities in connection with viclations of the Worker Adjustment and Retraining
Notificatlon (WARN} Act, and pension-related obligations,

Section 102: Joint and Several Liability for Holders of Economic Interests in Controlling
Private Funds®’

This section holds hoideré of an economlic En{erest, or with a right to participate in the governance of, private funds
that are control persons jointly and severaily liable for ail debt Incurred by a target firm, Including for legal judgments,
ligbiities In connection with violations of the WARN Act, and pension-related obiigations.

Discussion. Section 101 effectively eliminates corporate separateness between a PE fund and its portfolio companies
by making the PE fund jointly and severally liable for all liabilittes of its portfolio companies, Including any debt
incurred as part of the acquisition of that portfolio company and employese/pension lfabiiittes. Minorily investments of
at least 20% of the company's voling securifies would trigger this joint and several liability If the PE fund participates
i the direction of the management or policy of the company.
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Section 102 extends the joint and several liabifity of Section 101 to Individuals who have an economic interest in or
the right to pariicipate in the govetnance of the PE fund. This proposal Is the equivalent of requiring PE funds and
thelr principals to guarantee the performance of thelr portfolio companies to all of their creditors, which would just
end PE Investing altogether and is contrary fo a fundamental principle of American business, which is fo respect the
corporate form. This provision, and others in the bill, may increase financial stabliity/contagion risk. For example, this
section imposes joint and several llability on any “holder of an economic interest In a private fund” for all liabliities
of a portfolio company controlled by the private fund. Thus, under certaln circumstances, Hability could be shared
by pension plans and others that currently have limited liabifity by virtue of the nature of thelr investment. And

since Section 501 of the leglsiation would require the disclosure of a PE fund’s limited pertners {information that is
currently avallable to the Securlies Exchange Commission [SEC], the markets would understand that pension plans
or insurance companies that own interests In a private equity fund could be liable for *all liabilities” of each of the
portfolia companies controfied by the private fund. In case of financial distress or bankruptey of the target, creditors
of the target may tum to such farge financlal companies {as “deep pockets”) for payment and/or the market may lose
confidence In the financlal companies because of such losses.

Incentive Effects and Economic Impacts: Private Funds. These sections significantly increase risk of any company
invested in. One bankrupt portfolic company could result In sufficient liability claims such that other assets of the
PE fund complex, including limited pariner investors such as pensions, might be needed to pay for such debts. if
stich assets are insufficlent 16 pay the debis, creditors could then take personal assets of PE general partners and
investment assets of PE investors {such as pension funds}. At an extreme, PE funds would cease to exist since -
long-standing protection against Joint and several liabifity in the Investment context Is éssential to enable PE funds
and other entrepreneurs to invest in startups and other businesses, and defaults could lead to personal bankriptey
of PE general partners and other econormic hardship for employees and even pension plan investors, In this extreme
case, it would be difficull to attract investors due to the potential of losing other assets In the case of the failure of a

" portfolic company. Less extreme restlts would be that PE firms would significantly curtail investments, focusing only
on investments with very high probabliities of success. Although quantifying the percent of PE deals which would
be avoided in this more modest scenario Is difficult, a reasonable estimate Is as follows. Since approximately 19% of
companies backed by PEs have debt which is very risky, this implies that PEs would on average avoid about ofie-fifth
of thelr typical investments In such a more modest scenario®

In efther case, the PE industry would decline and jobs In that sector would be lost, and related federsl, state and local
tax revenues would decline accordingly®

ncentive Effects and Economic Impacis: Investors in PE funds, Since liability also extends to investors, this
increases risk to such investors, including in certain clrcumstances, pension plans, charitable foundations and
universily endowments. In a moderate scenario, investors would demand a risk premium for thelr investments,
requiring higher rates of return to compensate for higher risk, This in tum could cause PEs to reject investments in
compantes which would not offer such a potentlally higher rate of return; here, there would be fewer PE Investment
opportunities and investors would thus shift portfolios to less profitable financial instrumenis. As noted above, this
would suggest that approximately 19% of PE deals would be rejected in the more modest outcome, implying a 19%
reduction In PE Investment. in elther case, overall returns to PE investors would decline as they shifted Investments
into less profitable Investments? This would negatively affect pensions {thus retirees), which hold almost half of PE
investments, At an extreme, investors would no longer invest In PE funds and would instead shift investments to other
financial instruments. Such instruments would have lower rates of return than those of

PE investments.
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Incentive Effects and E i cis: Comparni ty i { in. Companies seeking PE investments
are often declining and have lower (or too costly} access to other forms of finance. Invesiment by PEs also provide
valuable operating and financlal expertise, increasing thelr odds of survival, To the extent PE investments become’
unavailable, some of these firms will fail and jobs {with related tax revenues) will be fost, Others will continue to
decline, with more protracted job and tax revenue losses. Even with & modest ottcome, approximately 18% of PE
supported businesses would fall {see above discussion). At an extreme, eventually all PE supported firms would fail.

Overall Economic impact. These sections will have a negative impact on PE firms and funds, their investors, and
companies needing PE investments. In a modest-case scenario, there would be a 19% reduction in the PE industry, up
to a 19% failure rate of PE-backed companias, and up to a 19% reduction In returns to PE Investors {such as penslons).
in & worst-case scenario, PEs would disappear, PE investors {such as pensions} would have fower proft tsbsmy due to
shifing into other investments, and companies seeking PE funding would be unable to survive.

Section 204: Limitations on Post-Acquismon Dividends, Distributions, Redemptions,
and Buybacks

This section prohibits targat firms from meking a capital distribution during the 24 months foliowing a buyout
wransaction. #t also holds refated perties that aid or abet ahy violation of this section jointly liable for such violations.
Finally, the section provides & private right of action for any employee or creditor to enforce this section.

incentive Effects and Economic impocts: Private funds. The inabifily to make distiibutions before the company

Is sold by the PE fund decreases the rate of retum on that investment, due to the time velue of money {thatls, &
return of iInvestment earlier In time is worth more than a later return). There is also Increased fisk on the investment if
(despite the best efforts of the PE) the company falls or Is sold for no profit. Both of these would cause some projects
not to be undertaken, If the expected retum were already low, of the risk of fatlure I relatlvety high.

Incentive Effects and E it L in PE funds. Perhaps most importantly, many fimited pariner
investors, including pensions, weuid be harmed by the arbitrary prohibition on dividend recapitalizations. To the ’
extent that fewer companies are invested in {per the above discussion), investors {such as pensions} would shift
some of thelr Investments to other iInvestments, which would provide lower rates of return, and in the case of
pensions would hurf retirees,

Incentive Effects and Et y o f Hy i f In. As noted above, fewer compan
would receive PE funding due fo potentially |ower rates of return and Increased risk.

Overall Economic impoct, itis difficult to quantify the impact of the above. Here we assume that the 19% risky
investments which would be avoided {discussed above) would be from the same group with no additive downsizing
from this provision per se. .
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Section 202: Prevention of Fraudulent Transfers

This section allows the claw back of money transferred out of portfolio companies by removing existing safe harbors
In fraudutent transfer faws for cerlain kinds of transactions in cases where such transfers are connected to a change
in control transaction, it also Creates a positive presumption of fraudulent transfer for transactions connected to a
change In control and for affiliated transactions involving portfolic companies for eight years followlng a leveraged
buyout {LBO}. This section also extends the statute of imitations for fraudulent transfers when the U.S, government is
a clalmant to at least eight vears after the transfer was made, if it was connected to a change in control.

Discussian. This section will make It easier to challenge buyouts and affilieted transactions as fraudulent
convayances, thereby increasing the risk of fraudulent conveyance litigation for distressed PE-owned companies.
In tumn, this will make it more difficult for those companies to restructure and more likely for them to liquidate®

Incentive Effects and Economic impacts: Private funds. PE funds may avold riskler acquisttions {Le., those with
higher potential for bankruptcy). In the absence of any empirical evidence, it is assumed here that the same 19% of
firms which are riskier (as discussed above) would not be invested in, Implying an equivalent downsizing of PE firms
with attendant reductions in employment and tax revenues. .

Incentive Effects and Ex ic Imy !/ in PE funds. To the extent such riskder transactions are avoided,
more investment would switch from PE 1o other financial investments. See above for the 19% percent of firms avoided
as investments, with equivalent lowered investments by Investors and resuliant lower returns due to Investments in
other non-PE investments.

Incentive Effects ond Ecc fc I Compaoni iy it d in. To the extent that riskier companies are
not financed by PEs, a number of them may fall, causing loss of employment and tax revenues. Altematively, Section
202 will make K easler to challenge LBOs and affiliated transactions as fraududent conveysnces, thereby Increasing the
risk of fraudulent conveyance litigation for distressed PE-owned companies. In turn, this will make it more difficult for
those companies to restructure and mote likely for them fo liquidate, causing job and tax revenue losses,

Overall Economic Impact. The economic impact here s expected to be part of the that covered in the Section 101
analysls abave, noting that the provisions In Sections 201 and 202 would not be expected (by themselves} to cause
a complete exodus of the PE Industry and failure of PE-backed firms.

Section 203: Confiscatory Surtax on Certain Amounts Received by Investment Firms fl"«)m
Controlled Target Firms '

This section applies a 100% tax on fees paid by portioiio companieé to private fund managers, including “monitoring”
or “transaction” fees, An "applicable payment” Is any amount paid or incurred by an “applicable entity” to an
*applicable controliing entity” interest and dividend payments are exciuded. An applicable entity generally is any
person condijciing an active trade or business {e.g., a portfolic company). An applicable controlling entity generally

is any person (e.g., an Investment fund) that controls (or is related to a person controfling) the applicable entity and

is engaged in an “applicable trade or business,” some of the activities of which relste to the applicable entity™ An
“applicable trade or business” is any “activity” that consists {in whole or in part) of. (§ raising or returning capital, and
(i) either {a) Investing in or disposing of specified assets {or identifying specified assets for Investing or disposition}, or
{b} developing specified assets, A specified asset generally refers to any securlty, partnership interest, and real estate
held for rental or investment®
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Discussion. Although described as “locting” by the authors of the Act, such payments are Instead a means by which
the PE manager is compensated for bona fide services that it provides to the portfolio company-to the extent that it

‘receives these fees. These fees are generally shared with investors In the private equity fund through management
fee offsels, As such, this tax stands to harm limited pariner investors most, Including pension plans, by effectively
increasing the net amount of fees they pay to the PE fund manager.

incentive Effects and Economic impacts: Private funds. The 100% tax makes I economically untenable for the

PE to parform such services, Accordingly, the Incentive would be to outsource the services, Thus, part of the fee
revenue normally shered with investors such as pension funds would disappear. The costs to PE portolio companies
might be higher, as outsourced monitoring companies may have lower famillarity with the PE portfolio company and
its operations.

Incentive Effects and iy k In PE funds. As noted above, this tax woulid harm limited
partner investors most, including pension plans, by effectively increasing the net amount of fees paid to the PE
fund managet. . '

" Incentive Effects-and E ic fmy Comy normally i fin. See above.
 Overall Econotiic Impact. This Is difficult to quantify, although the efficiency loss and extra cost to the industry of
outsourcing monktoring services could be non-irivial, ‘

Section 204: Limitation on Deduction for Business Interest of Certain Businesses Owned by
Private Funds )

This section imposes a stricter {albelt currently unspecified) fimit under Section 1830 of the internal revenue code on

the deduction of interest by portfolio companies and other entities conrolled by Investment funds. Any applicable

antity owned by an applicable controfling entity {or any related person) with a debt-to-equity ratio greater than

one will be subject to a stricter limitation on the deduction for interest under Sectitn 163() than the current 30% of

EBITDA fimitation, The bill does not specify, yet, how much stricter the percentage limitation will be. The definiion

of applicable entity and appilcable controlling entity Is the same as described above in connection with the surtax

on fees. Also, the constructive ownership rules of Section 318 would apply similarly. The debi-lo-equity ratio is:

the taxpayer's tolal Indebledness, over i} the net cash and other assets held by the taxpayet {reduced by the total’

indebledness), The amount of an ssset taken iInto account for this purpose Is equal to its adjusted basis for purposes
. of determining gain. Note that because of the availability of 100% expensing, the amount of many assets taken

-imto account will be zero, making it even more likely that large numbers of businesses will be subject to the stricter

{imitation. The amount of debt taken into account includes the amourt of any original issue discount previously

acerued ® This section Is effective generally for taxable years Beginning on or after the date of enactment.
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incentive Effects and Econemic Impacts: Private funds. PE acquisitions are financed through a combination of
debt and equity Investments. Thus, reducing the tax deductibifity of interest payments increases the after4ax cost
of debt. The costs here are difficult to quantify and are estimated to reduce aftertax rates of return by 0.6%. *When
multiplied by aversge aggregate PE equity investments of $300 billion, this translates Into an annual cost to the
inclustry of $1.8 bitlion. .

incentive Effecis und i i in PE funds, Because of the above effects at the PE jevel, PE
investors can expect lower returns on PE funds using the above estimate.®

incentive Effects and Ec ic I o e iy i { in. Because interest deductions would
also be limited on target firms’ borrowlngs after being acquired by a PE, the afterax costs of debt increase, which
case lower rates of return on PE investments. At the margin, target companles with lower potential of success fle.,
those with “borderline” expected rates of return) may not receive PE investments and potentially downsize or fall if
they could not secure other investors.

Overull Economic Impact. This section will likely cause negative economic effects, the most likely of which is lower
returns to PEs and PE investors, including pension funds. Additionally, since this provision potentially appiies to other
industries with higher debt ratios, there may be harm to the broader economy.

Section 301 Increased Priority for Wages in Bankruptcy

“This section raises the 507(a{4) priority claim for unpald wages and severance from $10,000 to $20,000 per worker
and efiminates the 180-day time restriction. It also raises the 507(a)(5) priority claim for employee benefit contrlbuﬂons
from $10,000 to $20,000 per worker and efiminstes the 180-day time restriction,

Section 302; Priority for Beverance Pay and COngributions to Employee Benefit Piané

This section classifies severance pay owed to employees ("under a plan, program or policy generally applicable to
empl;;yeés ... [or] pursuant to @ colfective bargaining ag ") as admini expenses for the purposes of
the priority of claims in Chapter 11 bankrupicy. it also classifies unsecured claims for contributions to an employee
benefit plan due on-or after the bankruptcy filing as administrative expenses for the purposes of the priority of claims
in bankruptey. .

Section 303: Priority for Violaﬁons of Federal and State Laws

This sectlon increases the pnoﬂty of back pay or damages arising from any violation of federal or state fabor and
employment law {including the WARN Act) to the level of administrative expenses.
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Discussion. Sections 301, 302 and 303 will increase ihe costs of Chapter 1 bankruptey cases involving companies
with large employea/pension obligations. This could make it prohibitively expensive to reorganize certain businesses
and force liquidations, which would hurt employees of those businesses even more,

Incentive Effects and Economic Imparts: Privote funds, Because of increased costs of Chapter # bankruptey
cases invalving companies with large employee/pension obligations, it could make It prohibitively expensive to
recrganize certain businesses and force liguidations. PE funds may thus avold acqulring riskler firms {with high risk
of bankruptcy), which will harm the most vulnerable businesses thet need RE investment by making them less
atfractive Investment opportunities. Quantification of the negative effects on PE funds here Is difficult.

Incentive Effects and By i in PE funds. Because of fewer investment opporiunities atthe
PE level, Investors will shift some Investments away from PE funds and Into other types of investments,

incentive Effects and £« ic L& it iy i d in. if there are forced liguidations, job
losses will ccour, Also, If PE funds avo id investment i risider firms {which might go bankrupt), such tisky firms

{if unable to obtain other forms of financing) may go bankrupt with potentlal job losses. Quantification of potential
costs to such firms here is difficult,

Overall Economic Impact, As noted above, the negative conseguences here are difficull to quantify.

Saction 304: Limitation on Executive Compensation Enhancements

This section expands the 503(c) restriction against executive payments to include any incentive compensation,
bonus, of severance payment to senfor executives, any of the next 20 most highly compensated employees,
consuitants of the company, and department or division managers of the compsny.

Section 305: Prohibition Against Special Compensation Payments’

_This section prohibits bankruptcy courts from approving any payments to an insider, senior executive, highly
compensaied employee, of consu!tqnt of the company if the company has not paid promised severance pay
to employees of has reduced employee benefits within the year before declaring bankruptey.

>

Section 306: Executive Compensation Upon Exit From Bankruptcy®

This section prohibits bankruptcy courts from approving a company's reorganization plan If an insider, senior executive,
highly compensated employes, or consultant of the company will receive payments that are not generally appliceble
to the company's employees when the company exits bankruptcy or that the court determines are excessive or
disproportionate comparad to payments to the company’s non-management workforce,

Biscussion, Sections 304, 305 ard 306 will Himit debtors’ abilily to hire and retain management during bankruptey
"cases and upon exit from bankruptey, which may tansiste to lower reco\fer!esiva[ue for creditors and shareholders
of these companies.

Rofted to this is Section 308, . ‘Transfors’. This Secik 1o void any wiolation of ’ provisions
and eflows By paty of interest to anply Y .
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incentive Effects and Economic impuacts: PE funds. Historically, approximately 6% of PE-funded firms experience
bankrupley. The potental costs for these 8% of PE-funded companies s difficult to quantify.

Incentive Effects and E fo i i in PE funds, See above.

incentive Effects and fmp Lompeni iy fin. See above.

Qverall Bconomic impoct, See above.

Saction 307: Collateral Surcharge for Employee Obligations

This seciion deems all unpaid wages and benefits for services rendered on and after bankruptcy to be necessary
costs and expenses of preserving, or disposing of, property securing an affowed secured claim and therefore
recoverable even if the frustee has otherwise walved certain provisions.

Discussion. Section 307 may increase financing costs for PE sponsors and other companies, In addition, to the
extent that the employees’ services benefitted the secured creditor, the bankrupicy code already provides that the
costs of those services can be recovered from the secured creditor’s collateral {although this can be walved by the
trusiee with court approval).

Incentive Effects omd Economic Impacts: Private funds. The potential costs for the roughly 8% of PE-funded
companies which undergo bankruptey s difficult to quantify.

Incentive Effects and E ic imp ir in PE funds, See aboife.
Incentive Effects and K ic Imy Companies normally i in. Sée above.

Owverdd] Economic Impact. See above,

Section 308: Protection for Employees in a Sale of Assets

This section raquires that In cases where there are muftiple offers to purchase the property of a company in Chapter
1 bankruptcy, bankiuptey courts are directed to approve the offer that best preserves the company’s Jobs and
maintains the terms and conditions of employment for its workers. The section also requires that In approving the
sale of property by & company in bankruptcy, courts are directed to give substantial welght to the extent to which the
purchase would preserve jobs and mainteln the terms and conditions of employment for the company’s employees.

Discussion, To approve a sale of assets under the bankruptcy code, a court must find that the sale is In the best
Interest of the debtor and its creditors and that the debtor obtained the highest or best price for the assets.
Bankruptey Judges atiempt fo balance the interests of different stakeholders, including employees and other
creditors, which In practice generally favor transactions that preserve jobs when possible. This section directs courts
to give more weight to Job preservation at the expense of other creditors. This may depress creditor recoverles
{including unsecured creditors such as employees and retirees whose claims are not assumed as part of a sale}

and uftimately increase financing costs for companies.
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Incentive Effects and Economic impucts: Private funds, The potentlal costs for the roughly 6% of PE-funded
companies which undergo bankruptey s difficult to quantify. :

Incentive Effects and Fi impacts: b in PE funds. See above.

Incentive Effects and £ For dmg : Cony Hy i i in. See above.

Qveralf Economic Impact, See above.

Section 310 Protection of Gift Card Purchasers

This section creates a new priority In Chapter 11 bankmptcy {behind employee wages and benafits} for claims by
individuals arising from: the purchase, lease, or rental of properly: the purchase of services that were not delivered;
and the purchase of gift cards thet have not been redeemed.

Incentive Effects and Economic lmpacis. Uncertain and difficult to quantify.

Section 311: Commercial Real Estate

This section eliminates the time fimit on retailers for deciding whether to assume-or reject a comimerclal real estate
lease, easing restrictlons on seasonal retallers seeking to reorganize.

- Incentive Effects and Economic Impacts, Uncertaln and difficult to quantify.

Section 402: Partnership Interests Transferred in Connection with Performance of Services™

Under this section, the reciplent of a partnership finterest in-connection with the performance of services generally
would be treated as having made an election under Section 83(b) to include the liquidation value of the Interest in
income at the time the interest is ransferred. The reciplent would be allowed to affirmatively elect out of Section
83{b) reatment. This section would be effective with respect to Interests In parinerships transferred after the date
of enaciment.

incentive Effects and Economic Impucts. Uncertain and difficult to quantify.

* % Section 401 s nok discussed here since R of tons to amens the 1988

ic impact Analysis



367

Section 403: Special Rules for Pariners Providing investment Management Services
to Parinerships

This section taxes carried interest, currently taxed at the preferential capital gains rate at the higher eamed income
rates. The bill would repeal Section 1061, added by the Tax Cuts and Jobs Act, which generally requires a three-year
holding pertod for jong-term caphtal gain treatment of gains attributable to a carried Interest. Technical details of this
section are In Appendix C.

Discussion, Carried interest is a profit-sharing mechanism which rewards investors for the long-term "swest equity”
investments they make in businesses. Carried interest Is used In real esiate bushesses, the financial services
industry, oft and gas ventures, and many other types of business parinerships. The concept Is that general pariners
{or managing members of LLCs) invest sweat equity, money and expertise in such ventures along with limited partner
investors who invest money In the ventures, If the venture Is successful, the general partners are entitled to a portion
of the net profits from the sale of such ventures, typlcally 20% only after the limited partner investors are retumed
thelr capial plus & hurdle rate of réturn of 8%,

in the private funds industry, companies having carrfed interest are typically in the private equity, venture capital and
hedge fund fields. in this structure, the general partners or managing members of a fund manage the operations of
the fund while fimited pariners are passive investors. General partners or managing members are compensated for
thelr services via a management fee {simifar to a salary as & payment for services rendered and taxed at ordinary
income rates), offen at 2% of assets under management?® In addition, the genersl pariners retain a share of profits,
which is not a fee. The profits’ interest Is typically set at 20% of gains earmed by the fund once invested capital is
returned and a hurdle rate of return for limited partner investors {typically 8% has been fulfilled. Limited partners
receive the other 80% of the remaining profits.

in private equity, general partners only realize carried interest if galns exceed a certain hurdie rate of return,

For federal tax purposes, since the start of the Federal Income Tax in 1913, canled Interest capitel gains have
always been taxed as capital gains income even though the capitat galns rates have vared over time. Indeed,
carrled Interest tax treatment is ¢ with the tax treatment afforded to other long-term Investments int capital
assets and Is founded on two sound and settled tax policies, The first Is that capital gains are designed to reward
entrepreneurial nisktaking. The second is that partnership profits should be texed on & *pass-through” basis. As
recognized by the Joint Commitiee on Taxation in its description of the tax freatment of carried interest, “The
character of partnership items passes through o the patiners, as if the tems were reallzed directly by the partners.
Thus, for example, long-term capitsl gain of the parinership is treated as long+erm capital gain in the hands of

the pariners."” . ‘

Starting in 2018, however, the new federal tax law imposes differential tregtment for some long-term carried interest
capital gains by changing the time 'window it takes for a long-term carried interest capital gain to be realized from one
year to three years. Under this new law, a general partner’s carried interest capital gains is only taxed at the lower
fong-term rates after three years. A general parinet’s canmled interest capital gains on an asset held for less than three
years are short-term capital gains, taxed at the same rates as ordinary Income. Limited pariners’ share of profits, on
the other hand, can be fully taxed like all other long-term capital gains at lower rates after one year®

Typically, s 2% ¥ 2% d ¥ e e of s fund,

for ple plai taxed on these gains.
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Because there are no revenue estimates provided to acconipany the legislation, this report provides a rough
estimate of the potentlal tax reventes generated by a tax on carried interest bising federe! estimates of carried
interest. The Joint Committee on Taxation (as reported by the Congressional Budget Office) estimated in 2018 that
making carried Interest taxable at regular rates would generate an average of $1.4 bilfion in additlonal federal tax
revenues per year® assuming ho behavioral adjustments such as taxavoldance, switching business forms, etc®
Since this would involve taxing carried interest generally st the top U.S. rate of 40.8% instead of the capital galns
rate of 23.8%, an estimate of total carried Interest nationally Is $8.2 billion™ This alse implies a 71.4% increase in
federal taxes on PE general partners3 ' '

Incentive Effects and Economic Impacts; Private funds, Incressed taxes have s disincentive effect on labor supply
as weli as business formation and growth. Although the private funds industry is composed of businesses, such
businesses are mostly partnerships or limited liabiltty companies, which means that their taxes are paid by owners
{partners) of the business on thelr individual tax returns. Thus, increased taxes are in & large sense a tax on the
entrepreneurial efforts of the owners of finandlal services businesses. A considerable bedy of research Indicates that
increased taxes on individuals.have an especially high “elasticity” résponse for Individuals with higher Incomes. That
is, there is a significant percent decrease In taxabie income to percent changes i tax rates. For wealthier individuals,
such responses can Include moving to tax-favored jurlsdictions, increasing tax deductions, changing forms of*
business organization, Increasing substitution of wages for tax-free perquisites, increased use of retirement plans,”
and switching to fower-skifled labor to perform tasks® '

Longer+un elasticitles for high-income Individuals have in the past been estimated at 57%; Le,, each 1% Increase in -
the tax rate results In a .57% decrease in pre-tax income.® Since taxing carried interest at ordinary rates implies &
71.4% tax increase on PE general pattriers (see above discussion), ihis suggests a 40.7 % reduction in pretax income
would result for PE general partners. Since PE general partners generdfly share in 20% of overall PE profits, this
implies an 8.1% reduction in overall PE pretax income for 40.7%*20%). Note that while this 8.1% results In a reduction
in tax revenues to the government, ihis figure represents o combination In Jost labor supply {effort to business, and/
or switching professions) and other tax avoldance methods. In the absence of any empirical guidance heye, it Is
assumed that half of this, or 4%, represents an actual downsizing of the PE industry due to such effects.

Incentive Effects and £ ic Impaoct: in PE funds. As discussed above, it is assumed that the PE
industry shrinks by 4%, thus overall retums to investors would decline by the same amount. .

Incentive Effects and F ic Impacis: Compani Hy i d in. Assuraing the above 4% decline,
there would be a similar 4% decline in PE firms Invested in,

Overalf Economic Impacts. There would be an 8% decline in tax revenues from PEs, a 4% decline in Industry size
* {including employment), 4% decline In returns to investors {including pensions), and a 4% decline in PE portfolio firms
{both employment and tax revenues generated from them).

=Simlar the $2 atthe
4 Gver the 70 are $i4 d abovels

= . PE genesl bet modost,

D56 fot examplo Seez, £, 4, Siemrod, and S Gertz, Ta Rt = Jowmal of Economlo Uteratute 50, no. (2012 3-50.

#See, for 3, and - o soumal of 10,1{2002 +-32,
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Section 50% Disclosure of Fees and Returns

This section defines a private equity fund. it also requires the SEC to issue rules requiring each private equity fund

to make certain annual disclosures, including the Identities of those with interests in the fund and thelr ownership
Interests, the debt held by the fund and its portfolio companies, the performance of the portfolio companles, and fees
and payments collected by the firm. This section also requires the SEC to review these rules once every five years to
ensure that they reflect contemporary trends. Finally, this section requires the SEC to make the information disclosed
under these rules avallable to the public.

Discussion. This section adds additional costs to PEs due to Increased regulatory complianice costs. Much of this
disclosure appears redundant, since Form PF and Form ADV filed with the SEC, provide responsible regulstors with
much of this disclosure. PEs also have other disclosures to investors >

Incentive Effects and Economic impacts: Private funds. The Increased regulatory compliance costs here are
difficutt to quantify. An additfonal cost difficult to quantify may include confidential Information regarding investors
or confidential information regarding the private fund's investment strategy, trade secrets, or other aspects of its
husiness that may be damaging (to both PE managers and investors in private funds) if publicly disclosed,

Incentive Effects and £ i B tors in PE funds. See above,

Incentive Effects and E e imy Compani Hy i iin. See above,

* Qveroll Economic impact, See above,

Section B0O2: Fiduciary Obligations

This section amends the Employee Retirement Income Security Act of 1874 (ERISA) ta clearly require private fund
managers o have a fiduciary duty to pension plans whose assets they manage. it also prohibils Investment advisers,
including private fund managers, from requiring investors {including pension plans) to walve any fiduciary duty, It also
prohibits preferential side letters between a fund and any one of its limited partners that is not offered to them all.

Discussion, For purposes of ERISA, this section would treat a pension plan's interest in 8 private fund in the same
manneér as an interest in & mutual fund and would prohiblt walvers of fiduciary duty under state and other laws. In
practice, fiduciary duties present costs and benefits that PE managers and investors may decide fo modify and tailor
16 the particular expectstions and needs of the particular transaction or investment. For example, PE managers and
tnvestors may agree to modify the duties owed with respect to affillate transactions to benefit the private fund 8s the
PE manager's affilistes may be able to offer the highest guality service at the most reasonable price. This section
removes such flexibility.

Incentive Effects and Economic impacts‘ PE funds, The negative impact here s difficult to quantify,

Incentive Effects ard Econamic Impacts: Investors in PE funds. The negative impact here Is difficult to quantifie

incentive Effects and E fe Imp Cony Hy i ! in. The negative impact here is difficult
to quantify. - -

Overall Economic Impact. The negative impact hére is difficult to quantify.

w the e of thelr typicaly, repor billy
cument st alrs Of he p oppostiey o neqliste.

the SEC, end e e Act
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Section 503: Disclosure Relaling to the Marketing of Private Equity Funds

This section requires the SEC fo issue rules requiring sach private equity firm to make extremely detalled disclosures
of their marketing related to the performance of their previous funds and the target firms they controlled.

Discussion. The required disclosures go beyond the types of disclosures that are required for retall investors;
current disclosure requirements under Form ADV already require that PE managers disclose affiliations and other
information with respect to thelr employees and investments, An argument against these types of disclosures Is that
highly sophisticated investors are in the best position to determine the type of information they need in order to
make investment decisions. ’

Incentive Effacts ond Economic impacts: Private funds. There would be additional accounting and legal costs,
quaniification of which is difficult. ’ .

trcentive Effects and E iy i in PE funds. Additional disclosures may be of use to such
Investors. Much of the additional accountingflegal expenses could be passed onto such investors. Quantificationy
here Is difficult.

Incentive Effects and E % ohsr € fi iy i d in. The potential negative impact here Is
difficult to quantify, :

Qverall Economle Impact. The overall potential negati{ie Impact here is difficult to quantify.

Section 601; Risk Retention Requirements for Securitizaﬁon of Corporate Debt®®

This section requires arrangers of corporate loan securliizations to retain a share of the tisk of those securitizations
by clarifying that managers of collateralized debt obiigstions are subject fo the risk retentlon requirements
established in the Dodd-Frank Wall Street Reform and Consumer Protection Act.

{ncentive Effects and Economic Impocts on Privaite Funds, PE investors, Companies, and Qverali Economy.
The potentisity negative impact here Is diffficult to quantify.

*Th Sections 70t ard 702 which

Secttan 01, [ contracts,
e, o at fbis b, Section 707 “Severshilty’ the o his bills ekt b0 b lnvaiid ¢
raoinder of the Bif and s appleation shafl ot be aftected.

Eeonomic fmpact Analysls



371

Overall Economic Impacts of

the Stop Wall Street Looting Act

MODEST-CASE SCENARIO

In the modest-case scenario, the Stop Wall Street Looting Act would result in over 23% of the PE Industry ceasing to
exist over ime, and that 19% of firms normally financed and managed by PEs would be unable to find other financing
and management, and fall. This and other negativé effects of the legislation in this modest-case scenario are shown
by Section in Exhibit 7. .

EXHIBIT 7
Modest-Case Scenario: Estimated Direct Impact of 5.2155/H.R. 3848% by Section

: . X : Divect Impact
Sasue Dl Dl Preiires,  ovona
3848 Section on PE Firms ;’nc! - vestols Conaiutas Private Funds
Finns
. 19% downsizing Annual loss of 10% faflure rate N
101and 102 fiong run) $638 million {fong run) fiong run) Negative
201,202, sl 203 Negative* Negative® ) Negative* - Negative®
.6% decrease 6% decrease in profits, Potential failure of .
204 in profits or $20.2 millon some marginal firms* | N9V
201 though 311 Negative® Negative® ’ Negative® . Negative®
401 and 402 Negative* Negative® Megative* Negative®
4% down-sizing Annuat loss of $134 million | Faliure rate increase .
403 {fong run) due to downslzing (long run} | of 4% rate {fong run) Negative
501,502, and 503 Negative® Nega’r@ve‘ Negative* _ Negative®
801 . Negative® Ne: ative" Negative® Negative®
g
70t and 702 Negative® Negative* Negative® Negative®

Annual loss of 23% increase in

Net Resuiit 2367 downsizing Negative”

36711 mitlion flong run) failure rate

" rdifficult to quantify  **hedge fund§

yest sftet SRASEHR. 3848, years, Trus, oftet axdsting FE
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Exhibit 8 shows the impacts of the above after multiplier effects. There is a loss of 977 thousand jobs {related

1o the PE Industry, after multipliers} assuming all PE firms exit the market, and an additional 6.1 million lost jobs

{after multipliers) due to PE-backed firms falling {Le., unable to find sultable financing which also provides PEAype
management skilis), for a tolal long run job loss, in the modest-case scenario, of approximately 6.2 milfion jobs.
Although not shown in Exhibit 8, investors in PEs would experience an annual fong-run} loss of over $671 million in
earnings {about half of which would be penslon funds). Also not shown in Exhibit 8 Is the effects of the legisistionon
other private funds firms (hedge funds and venture capttal firms), who would also experience some negative effects,
which are difficult to quantify.

EXHIBIT 8 ‘
Modest-Case Scenario: Estimated Long-Run Loss in Employment and Tax Revenues
{after multiplier effects) Due to S, 2155/H.R, 3848%

‘PE'Firms Portfolio Companies . Combined

Job Losses ' 97704 6,109,096 £,208,800
Loss in Federal Tax Revenues $400,000,000 $69,850,000,000 ' $70,250,000,000
Loss in State/local Tax Revenues $790,000,000 $38,040,000,000 $38,830,000,000

Total Loss in Tox Revenues $1190.000.000 $107.890,000,000 $109.080,000,000

Exhibit @ shows the ter yesy, post 5.2155/H.R. 3848 wajectory of such job lossas®

EXHIBIT 9
Modest-Case Scenario: Years 1->10 Trajectory in Job Losses After §.2155/H.R. 3848
{after multiplier effects, in milllons})

Year 110
1 5 &
1138
6.2 6.2
u the Rhygr sl s AN,
s M w Thss, sftor MERMR, i

iy this time.
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Exhibit 8 also shows that there would be over $109 billion in combined lost federal, state and local tax revenues in
this modest-case scenario, after multiplier effects and adding fogether the effects on the PE industty and the failure
of PE-backed companles. Note that the downsized PE Industry, In this modesi-case scenatio, would yield some
additional polential taxes on carried interest, management fee payments, and interest expense deduction limitations
for the remaining PE sector, which would add a small offset to other tax revenues lost. The ten-year trajectory of such
tax revenue losses fs shown graphically in Exhibit 10.

EXHIBIT 10
Modest-Case Scenario: Years +>10 Trajectory in Federal, and State and Local Tax
Revenue Losses After 5.2155/H.R.3848 {in $billions, after multiplier effects)

Year 1->10
4 5 6 7 . - BN
872 -

00 BN 100 MR 109 109

WORST-CASE SCENARIO.

As a result of the above disincentives, it is possible that the entire PE industry would cease 1o exist over time,
and thet firms normally financed and managed by PEs would be unabile to find other financing and management
and Tail. Exhibit #1 shows the predlctéd hegative Impact of the Stop Wall Street Looting Act by section In this
worst-case scenario. ‘

- o
ordinary s el s
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EXHIBIT M .
Worst-Case Scenario: Estimated Direct Impact of S2155/H.R, 3848" by Section

Direct mpact

L. L - & ‘[:‘ et t Direct imy aét
dteaos | Gneifms  GneEinesen onperuions U0
- . . ‘ - Firms

I o= AU Pt S Y
201,202, and 203 Negative* Negative® Negative* Negative™
204 .

301 though 311 Negaﬁ\@* Negative® Negative* Negative®
401 and 402 Negative® Negative® Negative® ‘ | Negative*
403 ;?ngim—slzihg gg\?;:z!;?\s; {Ql«f:g%rgﬁf b ’ :;?érie&;‘:;eo;agghg uny Negative®
‘501,502, and 503 Negative® Negative® Negative® Negative®
601 Negative* » Negative* Negative® ) Negative®
701 and 702 R Negative® Negative® Negative* Negative®

Net Resuit 100% industey exit 2;%?;‘13?:"3{ 100% tailure rate Negative:

*difficuit to quantify  * hedge funds

Exhibit 12 shows the impacts of the above after multiplier effects, There Is a loss of 414 thousand jobs {related

1o the PE industry, after multipliers) assuming all PE firms exit the market, and an additional 26 milfion lost jobs

{after multipliers} due to PE-backed firms falling {le, unable to find sultable financing which also provides PEype
management skills), for a totat fong run job loss, In the worst-case scenario, of 26.3 million jobs. In this setting there,
would be a comblned federal and statefiotal tax revenue loss of $475 biflion. Exhibit 12, Investors In PEs would shift
$149.3 blilion into lower-yleld investments, resulting in an annual fong-runj foss of $3.36 billion In eamings {about half
of which would be pension funds). Also not shown In Exhitit 42 is the effects of 5.2155 on other private funds firms
{hedge funds and venture capital firms), which would also experience negative effects that are difficult to quantifs
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EXHIBIT 12
Worst-Case Scenario: Estimated Long-Run Loss in Employment and Tax Revenues (after
multiplier effects) Due to S.2155/H.R. 3848%

_ PE FirmS Portfolio Companies  Combined

Job Losses 414,000 285,866,000 26300000
{ Lossin Faderal Tax Revenues $6,400000000 | $302,600,000,000 $309,000,000,000
Loss in State/Local Tax Revenues | $2,600,000,000 | $163,400,000,000 $166,000,000,000

Reehues = $5000000,000  $48E,000,000,000 $475,000 000,000

The ten-year trajectory of such 16!) losses is shown in Exhibit 13,9

EXHIBIT 13
Worst-Case Scenario: Years 410 Trajectory in Job Losses After 5,2185/H.R. 3848
(after multiplier effects)

: . Year 1>10
4 2 3 1 B s 6
526
' 4052
50 :
2102
26z B 26
! use IPLAN. .
SPE & Ak it yoars. Thus, after § years, extsting HESALR, 3848) wil heve been PE

trestments by fhis tins
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Exhibit 12 also shows that there would be roughly $475 billion in lost federal, state and local tax revenues in this
worst-case scenatlo, after multiplier effects and adding together the loss of the PE industry and the fallure of
PE-backed companies. Note that the disappearance of the PE Industry, in this worst-case scenario, would yield no
additional taxes on carrled interest, management fee payments, and interest expense deduction limitations due
1o the disappearance of the tax base (PE industry). The ten-vear trajectory of such tax revenue losses is shown
graphically in Exhibit 145 ’

EXHIBIT 14 .
Worst-Case Scenarlo: Years 1->10 Trajectory in Federal and State/Local Tex Revenue
Losses After the Stop Wall Street Looting Act {in $billicns, after multiplier effects)

2 3 a
.95 ‘
190
N .
a0 K

We see that under every scenario, the govemments would lose hundreds of miffions of deflors of revenue under
S.2155/H.R. 3848, which suggests that unless revenues are ralsed from other sources progroms may need o be cut

Year 110

. 7 ‘
475 475 MR a5 475

SENSITIVITY OF RESULTS TO ASSUMPTIONS

Appendix D performs sensitivity analyses to assumptions used in the foregoing analyses. Calcutations show that if
as litle as 1% of private funds companies exit the market and an equivalert percent of PE~sp0nsored firms fall, the
federal govemment will "lose money” :

“Siice many PE Investors are i fos entiles, ta K bosod e PE tndust npranies, both after mulipler stiects.
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OTHER NEGATIVE IMPACTS OF THE STOP WALL STREET
LOOTING ACT

Retall Sector

One significant negative effect would be on the struggﬁng refall sector. PEs have Invested significantly in such
companies. To the extent that such companies cannot get financing due to the downsizing of PEs or PEs Increased
tisk exposure, many retailers may fall with resultant losses of jobs In many states.

QOther Firms

While the focus of $.2155/H.R. 3848 is on private equity firms, & number of its section can apply bayond PEs. For
example, Sections 301 through 310 appiy to ail companies. Additionally, the tax ncreasing provisions of S.2155/H.R.
3848 (dealing with carried Interest and interest expense deduction limitations} in principle apply to venture capital
funds, real estate funds, hedge funds, and other private funds as well. Since quantification of these costs related to
these other firms Is difficult, the Impact here is simply noted aas “negative” in exhibits under both the worst-case and
modest-case scenarios.

Markets in General
The risk assumption provisions of Sections 101 and 102 may spili over to other markets. If 8 number of PE-funded

companies happen to fall, and labllitles of these companies exceed asset values, creditors will pursue Investors
{such as pensions) who in turn may be connected to other financial markets, causing potentlal financial contagion risk.
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About the U.S. Chamber of
Commerce Center for Capital|

Markets Competitiveness

The Center for Capital Markets Competitiveness's {CCMC) mission Is to advance Ametica’s globat jeadership in
capitat formation by supporting diverse capital markets that are the most fair, transparent, efficlent, snd Innovative in
the world. CCMC advocates on behalf of American businesses to ensure that fegislation and regulation strengthen
our capital markets allowing businesses—from the local flower shop to a multinational manufacturer—io mitigate risks,
manage fiquidily, access credit, and raise capital.

Appendices

APPENDIX A: ECONOMIC IMPACTS AND TAX REVENUES OF
PRIVATE FUNDS INDUSTRY ~ SELECT STATES :

NEW YORK:

EXHIBIT A1 .
Estimated Employment, Income, and Ouiput Eifects of Private Funds in New York
{employment in th ds; dollar val in $millions)

Impact Type Employment Labar Income  Value Added Output

Direct Effoct 1338 $267267 $25748.0 $416259
indirect Effect 79.2 $8,698.0 $12,3985 $18,420.9
induced Effect 1572 $9.6206 ' $16,927.9 ‘ $25,802.5

Total Effect 3700 $45,054.3 $55.0744 $85849.3
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EXHIBIT A2
Estimated Annual State and Local Taxes and Fees Generated by the Private Funds
Industry in New York After Multiplier Effects®

Descri mioﬁ (E::rf}!;:z::a tioh ;?:c?&? ction Households Corporations
and Impotrts
Dividends ’ ’ $6,259,832
Social Insurance Tax- : '
Employee Contribution $46,275106
Employer Contribution $92,583,976
Sales Tax $951,294,220
Property Tax $1,214,472,638
Motor Vehicle License ) $13,071,943
Severance Tax $528,621
Qther Taxes $160,636,633
Other Feas I $3,677187
Corporate Profits Tax i : $172,832,405
Personal Tax: Income Tax $1,530,740,622
Personal Tax; Fines-Fees $210565748
aem;;a& License ' $29126,076
’;m‘;‘; T $26,754,027
Pﬁiﬁﬁl}agx?;ilcenses ' $4151986

Total State and Local Tax 3138850082 £2.343,153.622 $1.801.338489 970,002,237

bk, 1o fos podted by the p igh entitles,
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CALIFORNIA:

EXHIBIT A3

Estimated Employment, Income, and Qutput Effects of Private Funds Financial Services

380

in California {employment in thousands; dollar vaiues in $millions)

Total Effect

Economic impact Analysis

. $174820

$653.8

fmpact Typé .Em'ptéy{ﬁes{lt Labor §n§ome . Value Added Outout

Direct Effect 102.6 $11,5587.8 $384.8 $18.283.2
indirect Effect 536 $2,889.4 $215 $10,5574
Induced Effect 872 $3.005.0 $577 $13712.4

$42,5530
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EXHIBIT A4
Estimated Annual California State and Local Taxes and Fees Generated by the Private
Funds Financial Services Industry After Multiplier Effects®

Taxon
Production Households Corporations
and imports

Employee

Description .
phot Compensation

Dividends $2,232,681

Soclal insurance Tax-
Employee Contribution $36,985,620
Employer Contribution §77474310

Sales Tax ' $490,418,718

Property Tax : $404,1912

Motor Vehicle License ’ $1120,828

Severance Tax $528,621

Other Taxes $72707502

Othier Fees $13733,836

Carporate Profits Tax . $40,150,44

Personal Tax: Income Tax $683,121188

Personal Tax: Fines-Fees $112,336,897

Personal Tax:
Motor Viehicle License $23410431

Personal Tax .
" Properly Taxes ) $8,252,651

Personal Tax: ]
Other Taxes/Licenses | $apass

Totsl State and Local Tax $114.459,931 892608 248 $831750,092 $42,392.002

“ibid, Toves on proprietors’ incomas exciuded Sincs tax losses st feported by the passthrough entides,
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APPENDIX B: PE DEALS BY YEAR AND STATE

(IN $BILLIONS, 2010-2018)*

5632 - S0

mww%%&%&mm&mm

sna
T

$48.95 $61.33 Se5a7
4 A o

Distriet of Col

*Source: Pitchbook

$8.74
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APPENDIX C: DETAILED EXPLANATIONS OF SECTION 403
OF S.2155/H.R. 3848

Undert his section, net capital gain from an “in sevices p hip interest” (ISP} is trested as ordinary
income and is taken into account in determining the partner’s net earnings from self-employment. The amount
treated as ordinary Income {or ordinaty loss) Is allocated ratably to the Rems of long-term capfiial gain {or loss)
{sken into account in determining net capital gain {or net capital loss). Net long-term capital gain {and loss) is
determined under Section 1222, but {i} by only taking into account items of gain {or ioss) taken into account by
such pariner under section 702, and {if) treating any section 1231 property as held for more than one year.

Galn from the disposition of an ISP s treated as ordinary income and Is taken into account in determining the
partner’s net earnings from self-employment. The holder generally would be required to recognize such gain
without regard to any other income tax provision.” Similar recharacterization rules apply to income or gain
derived from other “disqualified interesis” {e.g., convertible debt, options, or derivatives} held by a person who
performs substantlal investment management services for any investment entity. The rule generally does not
apply o a partnership interest or to taxable C corporations and S corporations, except to the extent provided
in regulations, The rule would apply to foreign corporations ¥ substantially all of thelr income is not effectively
connected income {ECH) or subject o a comprehensive foreign Income tax.

if any builtin galn property Is distributed with respect to an ISP, the pariner recelving such property will
recoghize gain equal to the FMV of such property over the pantner’s adjusted basis In the property. Gain
recoghized due to a distribution will be treated as ordinary to the extent gain on such pariner’s distributive
share would have been treated as ordinary if the disiributed property had been sold by the partnership at FMV
immediately before the distributlon and all of the gain had been aliocated to the distributee pariner. The basis
of the distributed property will be FMV in the hands of the distributee partner. Qualified dividend income and
the qualified small business stock rules will not apply to dividends or galn allocated to an ISPL An ISP will be
treated as a *hot asset” In applying Section 751, and any gain that arises by reason thereof must be recognized
without regard to any other income tax provision. Adjustments are made to exclude the amount atiributable

to a quaiified capital interest. An exception to this rule applies to exchanges of Interests In publicly traded
partnerships that hold 1SPls, except to the extent provided by regulations. X

. This section also treats net capital loss from an ISPI as ordinary loss but such recharacterization is limited
to the amount by which {} the amount of net income recharacterized from such interest for all preceding
partnership taxable years, exceeds (i) the amount of net loss recharacterized from such interest for all
preceding partnership taxable years. Loss from the disposition of an ISP s treated as ordinary loss, but such
recharacterization is limited to the amount by which {I} the amount of net income recharacterized from such
interest for all partnership taxable years, exceeds (1) the amount of net loss recharacterized from such Interest
for all partnership taxable years. ' .

This section defines an ISP! generally as any Interest In an investment partnership acquired or held by a person
in connection with the conduct of a trade or business by such person {or a related person), which primarily
involves the performance of any of the following services with respect to assets held {directly or indirectly) by
one of more such investment partnerships: Providing advice regarding the advisability of investing, purchasing
or selling of any "specified asset"; managing, acquiring, or disposing of any "specified asset”; arranging
finaticing with respect to acquisition of “specified assets”; and/or performing any activity in suppon of the
above-listed services. If an ISP} is acquired from a related person, it continues fo be treated as an ISPL Also, an
interest does not cease belng freated as an ISPl merely because such person holds such Interest other than in
connection with the described trades or businesses.

ISPt an itorest in such the texpayar o od as an IS
ot comply rior nufes aply bt action 708, Also, the bl
16Pis by giftor beteded as s . Howeves, the el st treat Interast s en BPL Als

had the deceds i the 1SP! at the tme of
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The term “investment parinership® means any. partnership if, at the end of any fwo consecutive calendar quarters, {}
substantially alf of the assets of the parinership are specified assets [determined withput regard to any Section 197
intangible), and (i} "less than 75 percent of the caplial of the parnership is attributable to qualified caplal interests
which constitute properly held In connection with a trade or business of the owner of such interest” For this purpose,
a specified asset generally Includes securities, real estate held for rental or investment, interests in parinerships,
commodifies, cash {or cash equivalents), or options or derivatives with respect to any such assets, Special look-
through rules apply for cerfain wholly owned entitles. -

None of the foregoing rules apply o items of income, gain, loss, or deduction to the extent allocable to a gualified
capital interest if a "significant” amount of allocations are made fn the same manner with respect to other qualified
capital interests held by unrelated pariners who do not provide investment management services to the partnership.
These rules may be applied separately by regulation 1o a-porion of a “quslified capital interest™®

A “qualified capital interest” refers to the portion of a pariner's interest in the capital of a partnership attributable to
{i} the falr market value of money or ather properly contributed to the partnership In exchange for the interest; (i) any
amount Included In gross income under Section 83; and (i)} any parinership amounts previously taken into aceount
as net income of gain, The gualified capital interest shall be reduced by partnership distributions to the pariner {after
the effective date} or by allocations of net losses or deductions. .

A transferee of an 13P! generally will succeed to the qualified capial interest of the transferor. Alse, s qualified capits!
interest gengrally does not include any contdbution of capifal that is attributable to any loan or advance made or
guaranteed {directly or indirectly} by another partner or the parinership {or 3 related person to another pariner orihe
partnarship). Loans and advances o the partnership made or guaranteed {directly or indirectly} by another partner
that does not provide services to the parinership shall be taken into account in determining qualified capltal interests
of the pariners. ° : e

The recharacterization rules under the bill in subsections {aland [b]} do not apply to items allocated 1o a domestic
C corporation with respect to an 15P! and subsection {e} with respect to disqualified interests does not apply o
domestic C corporations, except {o the extent provided by regulations. Also, 8 new 40% penafly is imposed on
underpayments resulting from avoidance of the purposes of the provision {as prescribed by regulations) or failure to
freat iIncome derived from other ownership interests as ordinaty incoma.*® Also, income ireated as ordinary Income
from an [SP1 generally would not be treated as qualifying income for purposes of determining whether a publicly
traded partnership (PTP) can be treated as a parinership.®®

Treasury is provided broad regulatory authorlty under the bill to prescribe guidance necessary or appropriate to
carry out the purposes of the proposal, including: separate reporting and recordkeeping of income related to an
ISP, modifications consistent with the purposes of the proposal; rules fo prevent avoidance of the proposat
{including through the use of qualified family partnerships); and coordinate the proposat with other tax provisions.
The bill generally would apply to taxable years ending sfter the date of enactment, but would apply only to
dispositions and distribttlons after the date of enactment. '
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APPENDIX D: SENSITIVITY ANALYSIS

We can solve Tor the minlmum response rate to S.2155/H R, 3848 before governments start to lose tax revenues,
For the federal case, we solve:

$6.43 billion *{1-x} -$2.45 bilion=0, {C1) where x=% response rate 1o taxation, $2.43 bilfior Is the presumed gain to the
federal government on the new taxes from 5.2155/H.R, 3848 {without behavioral responses), and $6.43 billion is the
total federal tax revanue generated by the industry (afier muttipliers, and before behavioral responses). The above
yields approximately 38%. So, If as liitle as 38% of PE.firms exited the market, the feders! government wouid lose
monay, When we add In federal tax revenues lost from PE porifolio companles, we see that if as litle as 1% of PE firms
- exited the market, and an equivalent percent of portfolio compantes failed, the federal govermment would lose money.

Eeanomic Impact Analysls
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